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Eys&xtt  and  others  v.  Pabks. 

In  an  action  to  ncoYer  the  price  of  goods  sold  and  delivered  on  credit,  there 
was  no  evidence  to  show  any  agreement  about  the  delivery  of  the  property 
by  the  vendors  to  the  pnrehaser,  or  as  to  the  manner  in  which,  or  the  time 
when,  it  was  to  be  made;  or  that  the  purchaser  ever  received  the  goods ;  or 
that  he  knew  that  thef  had  been,  or  were  to  be,  delivered  to  a  railroad 
company  for  him.  BtU  that  in  tiie  absence  of  some  order,  or  agreement, 
on>he  part  of  the  parchaser  to  have  the  property  sent  to  him  by  railroad, 
or  of  some  evidence  in  regard  to  usage,  or  the  course  of  trade,  from  which 
an  agreement  to  have  it  ao  sent  might  be  inferred,  a  delivery  to  the  railroad 
company  was  no  delivery  to  the  purchaser. 

Mdd;  iim,  that  without  some  such  evidence,  a  receipt  for  the  property,  given  by 
the  agent  of  the  railroad  company  to  the  vendors,  was  no  evidence  against 
the  purchaser  that  the  property  had  been  received  by  the  company  on  his 
accounts 

That  before  such  a  receipt  could  be  made  evidence  to  chaige  the  purchaser,  it 
was  necessary  for  the  vendors  to  show  that  they  were  authoriaed  by  the 
purchaser  to  send  the  property  to  him  by  that  railroad  company. 

Where  the  defendant  does  not  appear  on  the  trial  of  such  an  action,  it  is  in* 
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•  •• 


Eybrbtt  and  otheni  y.  Pabks. 

In  an  action  to  recoTer  the  price  of  goods  sold  and  deliyered  on  credit,  there 
was  no  evidence  to  show  any  agreement  about  the  deliveiy  of  the  property 
by  the  yendors  to  the  purchaser,  or  as  to  the  manner  in  which,  or  the  time 
when,  it  was  to  be  made;  or  that  the  purchaser  €;▼«:  received  the  goods ;  or 
that  he  knew  that  they  had  been,  or  were  to  be,  delivered  to  a  railroad 
company  for  him.  Bdd  that  in  the  absence  of  some  order,  or  agreement, 
onjtbe  part  of  the  purchaser  to  have  the  property  sent  to  him  by  railroad, 
or  of  some  evidence  in  regard  to  usage,  or  the  course  of  trade,  from  which 
im  agreement  to  have  it  so  sent  might  be  inforred,  a  delivery  to  the  railroad 
company  was  no  delivery  to  the  purchaser. 

JB«U|  oho,  that  without  some  such  eindence,  a  receipt  for  the  pTx>perty,  given  by 
the  agent  of  the  railroad  company  to  the  vendors,  was  no  evidence  against 
the  purchaser  that  the  property  had  been  received  by  the  company  on  his 
account. 

That  before  such  a  receipt  could  be  made  evidence  to  charge  the  purchaser,  it 
was  necessary  for  the  vendors  to  show  that  they  were  authoriaed  by  the 
purchaser  to  send  the  property  to  him  by  that  railroad  company. 

Whero  the  defendant  does  not  appear  on  the  trial  of  such  an  action,  it  is  in- 
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cumbent  on  the  plaintifik  not  only  to  prove  a  delivery  of  the  property  to  the 

defendant  personally,  or  to  some  person  designated  by  him  to  receive  it,  but 

to  prove  it  by  competent  and  proper  evidence;  and  if  they  fail  in  either 

respect,  the  defendant  may  take  advantage  of  the  error,  on  api)eal. 

Where  the  complaint  is  for  goods  sold  and  delivered,  without  proof  of  deliveiy, 

.  the  cause  of  action  stated  in  the  complaint,  and  upon  which  issue  is  taken, 

is  not  made  out.    If  the  defendant  does  not  appear,  on  the  trial,  and  there- 

,  fore  waives  nothing,  and  there  is  no  evidence  in  respect  to  a  delivery,  a 

judgment  in  llivor  of  the  plaintiff  should  be  reversed,  for  that  reasofi. 

APPEAL  from  a  judgment  of  the  county  court  of  Oneida 
county,  affirming  a  judgment  rendered  by  a  justice  of 
the  peace. 

The  action  was  brought  to  recover  the  value  of  a  chest 
of  tea,  alleged  to  have  been  sold  and  delivered  by  the 
plaintiffs  to  the  defendant,  on  the  17th  day  of  December, 
1870.  The  defendant  answered  orally,  by  a  general  denial. 
It  was  tried  by  the  court  without  a  jury.  There  was  no 
appearance  on  the  part  of  the  defendant,  on  the  trial.  The 
plaintiffs  are  grocers,  doing  business  in  the  city  of  Utica, 
under  the  firm  name  of  Everett,  Mayer  &  Co.  The  de- 
fendant is  a  farmer,  and  resides  in  the  town  of  Camden, 
some  thirty-five  miles  from  Utica.  The  plaintifiV  travel- 
ing agent  called  on  the  defendant,  at  Camden,  and  bar- 
gained with  him  for  a  chest  of  tea,  at  90  or  95  cents  per 
pound,  payable  in  thirty  days.  Nothing  was  said  by  either, 
when,  where  or  how,  the  tea  should  be  delivered.  On  the 
trial,  the  agent  testified  as  follows;  *'In  December  last  I 
sold  the  defendant  a  chest  of  Gunpowder  tea ;  who  agreed 
to  pay  for  the  same  within  thirty  days.  /  did  not  deliver 
the  tea;  sent  order  to  the  plaintiffs,  and  tea  was  shipped 
to  the  defendant  I  took  memorandum  of  order  at  time 
of  sale.  Tea  was  either  90  or  95  cents  per  pound.  The 
order  book  would  show  this,  but  I  have  not  it  with  me 
now."  Isaac  Fuller,  a  witness  for  the  plaintiffs,  testified : 
"  Am  book-keeper  for  the  firm.  In  December  last  the 
plaintiffs  forwarded  to  the  defendant  one  half  chest  of  Gun- 
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powder  tea,  at  90  cents  per  pound,  amounting  to  $47.70. 
The  tea  was  sent  by  .rail,  I  think." 

The  following  receipt  was  given  in  evidence,  to  prove 
the  delivery  of  the  tea  to  the  railroad  company  : 

"  THE  NEW  TOBK  CENTRAL  RAILROAD  CO. 

Utica  Statim,  Ike.  19,  1870. 
Sseehed,  from  EVERETT,  M.  &  CO.,  in  apparent  good  order : 


ABTICLBB.                •    { 

MARKBD. 

WBIOHT. 

D.  PARKS, 

i  Chest  T. 

69 

Camden,  N.  Y. 

R.  W.  &  0.  R.  R. 

The  New  Tork  Central  Railroad  Company  by 

W.  N.  WEAVER,  Agent. 

Charles  B.  Everett,  one  of  the  plaintiffs,  testified  to  the 
handwriting  of  the  railroad  freight  agent  to  the  receipt 

The  foregoing  was  all  the  evidence  given  on  the  trial, 
and  the  defendant  insisted  it  did  not  prove  a  sale  and  de- 
livery of  tea. 

The  plaintiffs  recovered  a  judgment  for  $48.36  damages, 
and  95  costs,  before  the  justice,  and  on  appeal,  the  county 
court  affirmed  the  judgment 

OramweU  it  Ganlanf  for  the  appellant 
.  L  There  being  no  appearance  on  the  part  of  the  de- 
fendant on  the  trial,  the  plaintifis  were  bound  to  fully  sus- 
tain their  case  by  proper  and  competent  evidence,  nothing 
being  waived  on  the  part  of  the  defendant,  and  all  incom- 
petent evidence  must  be  deemed  to  have  been  taken  under 
objections.  No  place  of  delivery  is  mentioned,  and  the 
law  implies  that  the  goods  must  be  delivered  at  the  de- 
fendant's house  or  place  of  business.  The  delivery  of  the 
goods  to  the  railroad  company  is  not  a  delivery  to  the  de- 
fendant, unless  followed  by  proof  that  the  goods  were 
actually  received  by  the  defendant     There  is  no  evidence 
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that  the  defendant  had  any  knowledge  that  the  tea  was  to 
be  shipped  by  rail    (See  Downer  v.  Thampion^  2  Hilly  137.) 

IL  There  is  no  evidence  that  the  tea  was  ever  delivered 
to  the  railroad  company.  The  witness  Faller  does  not 
testify  to  it;  he  did  not  see  it  delivered.  He  says  he 
thinks  it  was  sent  by  rail.  The  receipt  purporting  to  come 
from  the  railroad  company  was  improperly  received  in 
evidence  to  prove  the  delivery  of  the  tea.  The  receipt, 
of  itself,  was  not  the  proper  evidence  of  that  fact,  and 
besides,  the  receipt  itself  was  not  properly  proven.  There 
is  no  evidence  that  the  plaintiffs  directed  the  railroad 
company  to  send  the  tea  to  the  defendant  at  Camden. 
There  is  no  evidence  that  the  chest  of  tea  was  marked  and 
directed  to  the  defendant  at  Camden  or  any  other  place. 
For  aught  that  appears,  the  tea,  if  ever  delivered  to  the 
railroad  company,  may  now  be  at  the  company's  ofiice  at 
TJtica,  awaiting  directions. 

in.  The  pkintiffs'  agent  (Miles)  who  sold  the  tea  to  the 
defendant^  swears  that  be  sold  **  a  chest  of  Gunpowder  tea." 
The  witness  Fuller,  the  plaintiffs'  book-keeper,  testifies 
that  he  ^^  forwarded  to  the  defendant  one  half  chest  of 
Ghinpowder  tea."  That  was  not  a  delivery  of  a.  ekest  of 
tea,  and  the  defendant  was  not  bound  to  receiTo  it;  be 
bought  no  half  chest.  That  principle  is  fully  recognized 
in  the  case  of  Daumer  v.  Thomfmm^  (2  Billy  137.)  The  de- 
livery of  a  half  chest  of  tea^  is>  not  a  compliance  with  a 
contract  for  the  sale  and  dielivery  of  a- chest  of  tea*  There 
is  no  evidence  that  the  tea  evM*  lefi  Utiea,  or  that  it  ever 
arrived  at  Camden,  Ko  evidence  that  the  defendant  ever 
heard  anything  in  r^ation  to  the  tea,  exeept  the  eooTersa* 
tion  he  had  with  the  plinnti£b'  agent  on  the  17th  day  of 
December,  1870,  at  Camden>  at  the  time  of  the  alleged 
sale.     , 

In  any  view  of  the  caee,  the  eridenee  foils  to  show  any 
liability  on  the  part  ef  tha  defiendavt,  and  the  judgment 
should  be  reversed. 
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John  H.  Knox,  for  the  respondent       <    . 

I.  The  evideooe  shows  that  there  was  a  complete  con- 
tract of  sale,  and  it  not  being  within  the  statute  of  frauds, 
proof  of  delivery  was  not  essential ;  and  u^on  the  expira- 
tion of  the  time  of  credit  the  plaintiffs  could  sue  and 
recover.  (2  Kent'9  Com,  492.  1  Cowm'9  Treatke,  40,  §  84. 
Story  on  SaU%,  §  301.  Bradley  v.  Wheeler,  44  K  F.  502.) 
In  Bradley  v.  Wheeler,  (44  N,  Y.  502,)  Earl,  Oommissioner, 
says :  ^^  Except  for  the  purpose  of  satisfying  the  statute  of 
frauds,  the  seller  is  not  bound  to  delirer  the  property  sold 
unless  he  has  agreed  to  do  so,  and  the  buyer  must  take  it 
where  it  is  at  the  time  of  the  sale."  In  this  view  of  the 
case  all  proof  of  delivery  was  immaterial. 

IL  It  can  only  be  inferred  that  there  was  an  agreement 
to  deliver,  by  the  aubeequent  actp  of  <ihe  plaintiff  in  ship- 
ping the  goods  by  rail.  If  such  infereace  is  to  be  drawB, 
then  it  must  be  assumed  thait  it  was  a  part  aad  parcel  of 
the  order  delirered  by  witness  Miles,  (who  made  th«  eale,) 
to  the  plaaatifis,  and  that  the  goods  were  delivered  in  the 
manner  and  form,  and  at  the  time  agreed  upoB^ 

nL  The  manner  of  delivery  was  aeqniesoed  in  by  the 
defendant,  and  his  silence,  whe&  drawn  upon  for  the 
amount  of  his  purchase,  estops  him  from  saying  that  thero 
was  not  a  sale  and  a  delivery  according  to  agreement. 

IV.  Every  presumption  and  inteodmeat  must  be  taken 
in  favor  of  the  respondents,  especially  as  the  defendant 
does  not  excuse  his  default  In  Meeyer  v.  Syai^  (S  E.  D* 
Smkk,  166,)  Woodruff  J.,  says:  ^In  determining  whether 
a  plaintiff  has  proved  his  case  when  the  defendant  does 
not  appear,  we  cannot  be  hyperoritioal,  and  a  def^dndant 
who  neglects  his  case  below  has  ab  right  to  call  upon  ua, 
on  appeal,  to  be  astute  to  find  grounds  for  reversal,  espeeU 
ally  when  he  does  not  excuse  his  default,  nor  show  that 
any  injnsttce  has  been  dono,  nor  seek  a  new  trial  on  that 
ground.**  Every  reasonable  intendment  will  be  indulged 
in  support  of  a  judgment  of  tha  lower  court.    {DunU  r* 
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Duntz,  44  Barb.  469.)  "A  judgment  will  not  be  reversed 
where  the  cause  was  tried  upon  the  assumption  of  the  ex- 
istence of  a  fact  which  was  not  proven,  but  which  was  in- 
cumbent on  the  plaintiff  to  have  shown,  and  might  have 
been  established  if  objection  had  been  taken  at  the  trial." 
{Lee  y.  Schmidt,  1  HiU.  537.) 

By  the  Court,  Johnson,  J.  The  action  was  commenced 
in  a  justice's  court,  to  recover  the  price  of  goods  sold  and 
delivered  upon  credit.  The  complaint  alleged  that  the 
plaintiffs,  on  or  about  the  17th  of  December,  1870,  at  the 
defendant's  instance  and  request,  sold  and  delivered  to 
him  one  half  chest  of  tea  of  fifty-three  pounds,  at  ninety 
cents  per  pound,  which  price  the  defendant  agreed  to  pay 
in  thirty  days.  .  The  defendant  appeared,  on  the  return 
day  of  the  summons,  and  answered,  denying  each  and 
every  allegation  of  the  complaint  .The  cause. was  ad- 
journed, and  on  the  adjourned  day  the  defendant  did  not 
appear,  and  the  plaintiffs  proceeded  to  trial  in  his  absence. 
The  plaintiffs  were  shown,  upon  the  trial,  to  have  been 
merchants,  doing  business  in  the  city  of  Utica.  There  is 
no  evidence  in  the  case  to  show  where  the  defendant  re- 
Bided,  except  what  may  be  inferred  from  a  receipt  for  the 
property,  given  by  an  agent  of  the  New  York  Central 
Railroad  Company,  in  which,  under  the  head  of  "  articles," 
is  '*D.  Parks,  Camden,  K  Y.,  R  W.  &  O.  R.  R."  This 
receipt  is  dated  December  19,  1870,  at  ^^  Utica  Station," 
and  is  signed  "'W.  N.  Weaver,  agent"  This  receipt  is 
the  only  evidence  of  the  delivery  of  the  property,  or  of  its 
shipment  to  the  defendant,  except  the  general  expression 
of  one  witness,  that ''  tea  was  shipped  to  defendant,"  and 
of  another,  that  ''tea  was  sent  by  rail,  I  think."  The 
receipt  was  shown  to  be  in  the  handwriting  of  the  agent 
"  Weaver,"  and  to  have  been  received  by  the  plaintiffs,  on 
the  delivery  of  the  tea  to  the  railroad  company.  The  bar- 
gain between  the  plaintiffs  and  the  defendant,  was  proved 
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by  one  Miles,  their  agent,  who  testified  that  he  sold  the 
tea  to  the  defendant,  at  the  price  of  ninety  or  ninety-five 
cents  per  pound,  and  that  it  was  to  be  paid  for  in  thirty 
day^ ;  that  he  did  not  deliver  it,  but  sent  an  order  for  it 
to  the  plaintiffs,  and  it  was  shipped  to  the  defendant. 
There  is  not  a  particle  of  evidence  in  the  case  to  show 
any  agreement  about  the  delivery  of  the  property,  by  the 
plifintifis  to  the  defendant,  or  as  to  the  mi^nner  in  which, 
or  the  time  when,  it  was  to  be  made ;  or  that  the  defend- 
ant ever  received  it ;  or  that  he  knew  that  it  had  been,  or 
was  to  be>  delivered  to  the  railroad  company,  for  him. 
In  the  absence  of  some  order,  or  agreement,  on  the  part 
of  the  defendant  to  have  the  property  sent  to  him  by  rail- 
road, or  of  some  evidence  in  regard  to  usage,  or  the  course 
of  trade,  from- which  an  agreement,  to  have  it  so  sent,, 
might  be  inferred,  a  delivery  to  the  railroad  company 
was  no  delivery  to  the  defendant.     It  might  as  well  have 
been  delivered  to  any  other  stranger,  for  the  purpose  of 
charging  him.    And  without  some  such  evidence,  the 
receipt  of  the  railroad  company,  by  its  agent,  which  was 
used  in  evidence,  was  no  evidence  against  the  defendant, 
that  the  property  had  been  received  by  the  company  on 
his  account    Before  the.  receipt  could  be  made  evidence 
^  to  charge  the  defendant,  it  was  necessary  for  the  plaintiffs 
to  show  that  they  were  authorized  by  the  defendant  to 
send  the  property  to  him  by  that  railroad  company.    As 
the  defendant  did  not  appear  upon  the  triid,  it  was  incum- 
bent on.  the  plaintiffs  not  only  to  prove  a  delivery  of  the 
property  to  the  defendant  personally,  or  to  some  person 
designated  by  him  to  receive  it  on  his  account,  but  to 
prove  it  by  competent  and  proper  evidence ;  and  if  they 
failed  in  either  respect^  the  defendant  may  take  advantage 
of  the  error,  on  appeal.     {Narthrup  v.  Jaek$onj  13  Wend. 
85.     Squier  v.  0<mld,  14  id.   159.     Wamich  v.  Crane,  4 
Denia^  460.    Perkins  v.  SulMn%,  29  Barh.  523.) 
-  The  plaintiffs'  counsel  seeks  to  avoid  the  difliculty  in 
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regard  to  the  proof  of  delivery,  by  urging  that  it .  was 
wholly  immaterial,  inasmuch  as  the  contract,  being  for  the 
Bale  of  goods  of  the  value  of  less  than  950,  did  not  come 
within  the  statute  of  frauds,  and  was  therefore  valid  and' 
binding  without  any  delivery  of  the  property.  But  the 
answer  to  this  is,  that  the  complaint  was  for  goods  sold  and 
delivered,  and  without  proof  of  delivery  the  cause  of  ac- 
tion stated  in  the  complaint,  and  upon  which  issue  Vas 
taken,  was  not  made  out  Had  there  been  no  evidence  in 
respect  to  a  delivery,  the  judgment  should  have  been  re- 
versed for  that  reason,  as  the  defendant  did  not  appear  on 
the  trial,  and  waived  nothing. 

Both  the  judgment  of  the  justice  and  of  the  county 
court,  affipning  the  same,  must  therefore  be  reversed. 

[FouBTH  Dbpastmbht,  Gbhbrai.  Tbbm,  at   BocheBter,  March  6,  1S72, 
JTmOw,  p.  J.,  and  Johnton  and  Talcoti,  Joftioea.] 
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Letitia  Knight  vs.  Joseph  B.  Campbell. 

The  power  of  the  legifllatnre  is  general  and  unlimited,  as  to  all  subjects  of 
legislation  ;  except  in  the  cases  where  it  has  been  abridged  by  the  constitu- 
tion of  the  State,  or  of  the  United  States. 

Hence  its  power  to  enlarge  the  jurisdiction  of  justices'  courts  is  unques- 
tionable ;  unless  the  power  is  restricted  by  some  constitutional  limitation 
upon  it. 

The  ameodment  of  section  68  of  the  Oode,  in  1861,  by  extending  the  jurisdic- 
tion of  justices  of  the  peace  to  actions  of  repleiin,  is  not  void  as  riolating 
the  proTision  of  the  constitution  which  dedares  that  "  the  trial  .by  jury,  in 
all  cases  in  which  it  has  been  heretofore  used,  shall  remain  inviolate  forever," 
{art  1,  (  2,)  by  reason  of  the  circumstance  that  it  transfers  a  class  of  cases 
from  courts  of  record,  where  juries  are  composed  of  twelve  men,  to  justices' 
courts  in  which  they  consist  of  six,  only.    Mullin,  P.  J.,  dissented. 

That  provision  in  the  constitution  has  no  relerenoe  to  the  power  of  the  legisla- 
ture to  alter  and  increase  the  jurisdiction  of  justices*  courts,  and  was  not 
intended  to,  and  did  not,  operate  as  a  limitaUon  upon  such  power,  in  that 
regard. 
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The  circamstanoe  that  altiMmgh  all  three  of  our  State  constitatioM  have  con- 
tamed  similar  proYisions  to  that  contaiDed  in  article  1,  section  2,  of  the  con- 
sUtation  of  18^,  it  hat  been  the  common  practice  for  the  legislatures, 
under  each  and  all,  to  exercise  the  power  of  altering  and  enlarging  the 
Jurisdiction  of  these  inferior  tribunals,  and  authorising  them  to  tiy  actions, 
and  classes,  or  kinds  of  action,  with  a  jury  of  six  men,  which  before  were 
triable  only  in  a  court  of  record,  by  a  jury  of  twelve  men — showing  a  gen- 
eral acquiescence  in  the  exercise  of  the  power  for  so  long  a  period — ^is  one 
of  great  weight,  in  &7or  of  its  constitutionality ;  and  one  whicfh  ought  to  be 
oonclusire,  as  to  the  true  constructiou  and  meaning  of  such  constitutional 
provision.  P«r  Johnsov,  J. 
'  The  constitution,  in  guarantying  the  right  of  "  trial  by  jury  as  it  has  been  here- 
tofore used,"  intended  to  embrace  juries  in  justices*  courts,  as  they  existed, 

•     and  had  been  used,  before  the  constitution  was  adopted. 

The  word  "jury,"  as  used  in  the  constitution,  does  not  mean  a  Jury  of 
twelve  men,  exclusively.  A  jury  of  six  men,  in  a  justice's  court,  is  as  much 
a  juiy,  in  the  eye  of  the  law,  as  a  jury  of  twelve  men,  in  a  cdurt  of  record ; 
and  is  the  jury  which  had  been  "  heretofore  used"  in  that  tribunal,  at  the 
adoption  of  the  constitution. 

The  decision  in  Iknnon  v.  Boron,  (51  Barb.  459,)  approved  and  followed. 

The  case  of  The  I'tqpU  v,  Toynhee,  (18  N.  T,  878,)  commented  on  and  dis- 
tinguished. 

APPEAL  from  a  decision  of  the  county  court  of  Monroe 
county,  affirming  a  judgment  of  a  justice's  court 

The  action  was  commenced  in  a  justice's  court,  to  re- 
cover the  possession  of  personal  property,  alleged  in  the 
complaint,  to  he  of  the  value  of  $40.  The  defendant  ap- 
peared and  answered,  denying  the  complaint,  and  alleging 
that  the  property  was  the  property  of  one  George  Knight. 
Issue  being  thus  joined,  the  defendant  demanded  a  trial 
by  a  jury  of  twelve  men.  The  justice  decided  that  he 
would  summon  twelve  men  from  whom  a  jury  of  six  men 
should  be  drawn  to  try  the  issue.  The  defendant  declined 
to  accept  of  a  jury  of  six  men  to  try  the  cause,  on  the 
ground  that  the  constitution  guarantied  the  right  to  have 
the  issue  tried  by  a  jury  of  twelve,  and  moved  to  dismiss 
the  action  because  it  could  not  be  so  tried.  The  justice 
refused  to  dismiss,  and  the  defendant  making  no  further 
defense,  the  plaintiff  proceeded  to  trial  before  the  justice, 
and  obtained  a  judgment  for  the  delivery  of  the  possesaion 
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of  the  property,  the  value  of  which  was  assessed  by  the 
justice  at  $32.45.  From  this  judgment  the  defeudant 
appealed  to  the  county  court  of  Monroe  county,  where  the 
judgment  of  the  justice  was  affirmed.  The  county  judge 
declined  to  express  any  opinion  upon  the  question  as  to 
the  constitutionality  of  the  law  conferring  jurisdiction  upon 
justices'  courts,  of  actions  of  replevin. 

From  the  judgment  of  affirmance  the  defendant  appealed 
to  this  court 

Hiram  L.  Barker^  for  the  appellant. 

L  The  justice  lost  jurisdiction  of  the  action  when  the 
defendant  demanded  a  trial  by  a  jury  of  twelve  men.  The 
number  of  men  composing  a  jury  in  a  justice's  court  can- 
not exceed ,  six.  (2  R.  S.  242,  243.)  This  action  for  the 
claim  and  delivery  of  personal  property,  is  a  substitute  for 
the  action  of  replevin  before  the  Code.  {Nichols  v.  Michael^ 
23  N.  r.  268.  Bochwell  v.  Saunders,  19  Barb.  481.)  Courts 
of  record  only,  with  common  law  juries,  had  jurisdiction 
in  replevin  actions,  at  and  before  the  adoption  of  the  con- 
stitution in  1846.  Power  to  try  such  actions  was  not 
given  to  justices'  courts  till  1860.  {Code,  §  53.)  The  con- 
stitution (art  1,  §  2)  provides  that  "  the  trial  by  jury,  in 
all  cases  in  which  it  has  been  heretofore  used,  shall 
remain  inviolate  forever."  The  word  "jury,"  itt  that 
clause  of  the  constitution,  means  a  jury  of  twelve  men. 
( Wynehamer  v.  The  People,  13  N.  T.  427,  458.  Cruger  v. 
Eudson  Biver  B.  B.  Co.,  12  N.  T.  198.)  The  defendant, 
therefore,  in  all  replevin  actions,  being  entitled  to  a  trial 
by  a  jury  of  twelve  men,  before  the  adoption  of  the  con- 
stitution in  1846,  the  same  right  remains  to  him  now  in 
all  actions  for  the  claim  and  delivery  of  personal  property, 
and  the  justice  should  have  'dismissed  the  action  when  a 
trial  by  such  a  jury  was  demanded.  {Baxter  v.  Putnetfj 
37  Howard,  140.  Bater  v.  Loomis,  Gen,  Term,  5th  Bistrietf 
opin.  by  MvXlin,  J.,  not  reported,) 
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n.  If  it  shall  be  decided  that  the  defendant,  in  an  action 
for  the  claim  and  delivery  of  personal  property,  must  sub- 
mit to  a  trial  either  without  a  jury,  or  with  a  jury  of  less 
than  twelve  men,  that  section  of  the  constitution  which 
guarantees  the  right  of  trial  by  jury  in  all  cases  in  which 
it  had  theretofore  been  used,  becomes  practically  of  no 
effect  The  result  of  such  a  decision  would  be  to  give 
power  to  the  legislature,  in  its  discretion,  to  abolish  the 
trial  by  jury,  in  any  class  of  cases,  by  merely  increasing 
the  jurisdiction  of  justices'  courts  so  as  to  include  such  cases. 
JThe  number  of  men  composing  a  jury  in  that  court  being 
regulated  by  statute,  the  legislature  might  reduce  the 
number  to  four,  or  even  two,  and  it  might  possibly  abol- 
ish jury  trial  entirely  in  that  court,  (there  being  no  consti- 
tutional provision  in  respect  to  juries  of  six  men,)  thus  by 
merely  changing  the  action  from  a  court  of  record  to  an 
infeiior  court,  with  such  enlarged  jurisdiction,  it  could  in 
its  discretion  deprive  a  party  of  his  rights  in  any  class  of 
cases,  regfirdless  of  the  constitutional  restrictions.  It  is 
submitted  that  this  section  of  the  constitution  cannot  be 
construed  so  as  to  give  to  the  legislature  this  discretionary 
power.     {Albany  Law  Jour,  vol  3,  pp,  283  to  296.) 

m.  If  the  jurisdiction  of  justices'  courts  is  enlarged,  so 
as  to  include  any  new  class  of  cases,  power  must  be  given 
them  by  statute  to  impannel  a  common  law  jury,  if  it 
shall  be  duly  demanded ;  or  a  party  must  have  a  right  to 
remove  the  action  to  another  court,  where  he  can  have  a 
trial  by  such  a  jury.  The  Code  provides  that  in  ordinary 
actions  in  justices'  courts,  when  the  amount  for  which, 
judgment  is  demanded  in  the  pleadings  shall  exceed  fifty 
dollars,  and  in  actions  like  the  one  at  bar,  when  the  value 
of  the  property  as  assessed,  together  with  the  damages, 
shall  exceed  that  sum,  an  appeal  may  be  taken  ftord  a 
judgment  rendered  therein,  to  the  county  court,  and  a 
new  trial  had  by  a  jury  of  twelve  men.  In  such  cases, 
after  issue  is  joined  before  the  justice,  the  defendant  has 
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only  to  allow  jadgment  to  be  taken  against  him,  and  then 
by  giving  an  undertaking,  can  remove  tbe  cause  for  trial 
to  the  county  court  This  requirement  may  not,  perhaps, 
be  considered  sucjb  a  clog  upon  his  constitutional  right  to 
trial  by  jury  as  to  be  in  violation  of  it  But  in  the  case 
at  bar,  the  assessed  value  of  the  property  being  less  than 
fifty  dollars,  and  no  damages  awarded,  no  provision  has 
been  made  by  law  by  which  the  defendant  could,  in  any 
court,  or  in  any  manner,  have  such  a  trial  by  jury  as  tho 
constitution  entitles  him  to, 

(7.  Jordan^  for  the  respondent 

L  The  justice  acquired  jurisdiction  in  this  case  by  vir* 
tue  of  subdivision  10  of  section  53  of  the  Code,  and  such 
provision  is  not  in  violation  of  section  2  of  article  1  of  the 
constitution.     {Albany  Law  Jour,  vol,  8,  p,  263.) 

II.  A  statute  increasing  the  civil  jurisdiction  of  justices' 
courts  is  not  obnoxious  to  the  provision  of  the  constitu-> 
tion,  by  reason  of  the  circumstance  that  it  transfers  a  class 
of  cases  from  courts  of  record,  where  juries  are  composed 
of  twelve  men,  to  justices  court,  where  they  are  composed 
of  six.     {DawBon  v.  Soran^  51  BarK  459.) 

in.  The  provision  of  the  constitution  securing  the  trial 
by  jury  in  all  cases  in  which  it  has  heretofore  been  used, 
does  not  prevent  the  legislature  from  authorizing  trials  to 
be  had  otherwise  than  by  a  common  law  jury,  in  civil 
courts  of  local  jurisdiction.  {Board  of  Health  v.  Lane^  6 
Abb.,  N.  S,j  106.  OrouBB  v.  Walrath,  41  How.  86.  Albany 
Lata  Jour.  vol.  2,  p,  263.) 

Johnson,  J.  The  decision  of  the  county  court  and  of 
the  justice  were  in  accordance  with  the  decision  of  this 
court,  at  general  term  in  the  seventh  judicial  district,  in 
the  case  of  Day>9on  v.  Horan^  (51  Barb.  459,)  and  was  cor« 
rect,  unless  that  decision  is  to  be  overruled  as  contrary  to 
law.    The  same  question  was  raised  in  that  caae  as  in  this, 
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that  the  legislature  has  no  power,  by  enlarging  the  juris- 
diction of  a  justice,  to  deprive  the  defendant  of  the  right 
to  have  his  cause  tried  by  a  jury  of  twelve  men.  That  was 
an  action  to  recovef  the  value  of  laboi^  and  services,  under 
the  act  of  1861,  increasing  the  jurisdiction  of  justices  of 
the  peace  to  ^00,  and  the  plaintiff  recovered  $200  besides 
his  costs.  The  argument  was  there,  as  here,  that  the  pro- 
vision of  the  constitution,  (art  1,  §  2,)  that  "the  trial  by 
jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  -remain  inviolate  forever,"  guarantied  to  every  per- 
son the  right  to  a  trial  by  a  jury  of  twelve  men,  in  every 
case  in  which  a  jury  of  twelve  men  had  previously  been 
used,  and  operated  as  a  limitation  upon  the  power  of  the 
legislature  to  enlarge  the  jurisdiction  of  justices'  courts 
beyond  its  boundaries  at  the  adoption  of  the  constitution, 
because,  there,  trials  are  by  a  jury  of  six  men  only. 

It  will  be  seen  that  the  questions  in  each  case  are  ideu- 
tical.  The  court,  in  that  case,  held  that  this  provision  of 
the  constitution  had  no  reference  to  the  power  of  the  leg- 
islature to  alter  and  increase  the  jurisdiction  of  justices' 
coutts,  and  was  not  intended  tO)  and  did  not,  operate  as  a 
limitation  upon  such  power  in  that  regard.  I  have  no 
doubt^  whatever,  that  the  decision  was  correct,  and  should 
be  decisive  of  this  case. 

But  as  this  question  seems  to  have  been  several  times 
raised,  recently,  in  actions  before  justices,  to  recover  the 
possession  of  personal  property,  notwithstanding  the  de- 
cision in  Datosan  v.  Moran,  (jiupra^)  on  which  conflicting 
decisions  in  county  courts  have  been  made;  one  county 
conrt  at  least  having  taken  the  responsibility  of  deciding, 
in  a  reported  case,  {Baxter  v.  Putney^  37  How,  Pr.  140,) 
that  the  act  in  question  here  is  unconstitutional  and  void ;  i  t 
may  not  be  amiss  to  give  the  question  a  more  full  and  crit- 
ical examination  than  it  seems  heretofore  to  have  received, 
for  the  purpose  of  having  the  question  finally  settled,  if  a 
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final  settlement  of  any  qaestion  is  practicable  under  onr 
judicial  system. 

The  question  in  regard  to  civil  actions  in  justices'  courts, 
now  presented,  is  quite  a  new  one,  having  been,  so  far  as 
I  am  advised,  first  raised  in  Dawson  v.  Horan,  In  our 
whole  judicial  history,  from  the  beginning,  no  trace  of 
any  such  question  having  been  raised  for  adjudication  is 
to  be  found.  All  three  of  our  State  constitutions  have 
contained  similar  provisions  to  the  one  in  question,  in  our 
present  constitution,  and  yet  nothing  has  been  more  com- 
mon than  for  the  legislature,  under  each  and  all,  to  exer- 
cise the  power  of  altering  and  enlarging  the  jurisdiction 
of.  these  inferior  tribunals,  and  authorizing  them  to  try 
actions,  and  classes  or  kinds  of  action,  with  a  jury  of  six 
men,  which  before  were  triable  only  in  a  court  of  record 
by  a  jury  of  twelve  men.  This  fact  alone — of  general  ac- 
quiescence "in  the  exercise  of  this  power  for  so  long  a 
period — is  one  of  great  weight  in  favor  of  its  constitution- 
ality, and  one  which  ought  to  be  conclusive  at  this  day, 
as  to  the  true  construction  and  meaning  of  this  constitu- 
tional provision  in  this  regard. 

The  constitution  of  1821  had  the  same  provision,  in  the 
same  identical  terms:  The  first  constitution  of  1777  had 
also  a  provision  to  the  same  purport  and  efi'ect  in  these 
words:  "That  trial  by  jury,  in  all  cases  in  which  it  hath 
heretofore  been  used  in  the  colony  of  New  York,  shall  be 
established  and  remain  inviolate  forever."  The  changes 
made  by  the  legislature  under  each  of  these  constitutions, 
in  the  power  and  jurisdiction  of  justices'  courts,  have  been 
neither  few  nor  insignificant,  as  a-brief  reference  to  sev- 
eral of  them  will  show. 

At  the  adoption  of  the  first  constitution,  in  1777,  courts 
of  justices  of  the  peace  having  jurisdiction  in  civil  actions 
to  a  limited  amount,  were  a  part  of  the  judicial  system  of 
the  colony  of  New  York  for  the  administration  of  justice. 
They  had  been  long  established,  and  their  jurisdiction 
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regulated  by  statute.  The  first  legislative  enactment  I 
have  been  able  to  examine  on  the  subject,  was  passed 
December  16th,  1737.  (Lam  of  New  York  from' 1691  to 
1773,  incltmvej  chap.  656.)  By  this  act  jurisdiction  was 
conferred  upon  justices'  courts  in  '^all  actions,  cases,  and 
causes,  of  debt,  detinue,  trespass  and  replevin,  wherein 
the  thing  or  sum  demanded  for  cause  of  action,  shall  be 
of  the  value  of  forty  shillings,  or  under."  By  this  act  the 
right  to  a  trial  by  a  jury  of  six  rnen  was  given  to  either 
party.  In  1772  another  act  was  passed,  giving  justices' 
courts  jurisdiction  in  the  same  class  of  actions,  specifying 
debt,  trespass,  trespass  on  the  case,  and  replevin  where 
the  sum  or  thing  demanded  did  not  exceed  five  pounds. 
{Chap,  1532,  of  laws  above  cited,)  This  act  also  gave  either 
party  the  right  to  a  trial  by  a  jury  of  six  men,  and  made 
provision  for  the  summoning  of  not  more  than  eighteen, 
nor  less  than  twelve,  being  ^'freeholders  or  freemen," 
from  which  the  six  jurors  were  to  be  drawn,  to  try  the 
cause.  This  act  was  in  force  at  the  adoption  of  the  con- 
Btitutipn  of  1777.  Very  soon  after  the  adoption  of  the 
first  constitution  containing  the  provision  now  insisted 
upon  as  a  limitation  upon  legislative  power  in  respect  to' 
the  jurisdiction  of  justices'  courts,  and  in  1780  the  legis- 
lature passed  an  act  enlarging  such  jurisdiction  to  one 
hundred  pounds.  (1  Jones  &  Varickj  54,  61.)  Two  years 
later,  in.  1782,  another  act  was  passed  reducing  this  juris- 
diction to  ten  pounds,  or  fifty  dollars.    (1  id,  80.) 

In  1787  another  act  was  passed  in  regard  to  justices' 
courts,  (1  Oreenl  445,  oh.  89 ;)  and  in  1813  another,  in 
both  of  which  jurisdiction  was  fixed  at  twenty-five  dollars, 
and  in  both  the  action  of  detinue  is  among  the  causes  of 
action  which  such  courts  were  authorized  to  try,  and  in 
both  the  jury  was  to  be  a  jury  of  six  men.  This  remained 
until  1818,  when  an  act  was  passed  increasing  the  jurisdic- 
tion of  these  courts  to  fifty  dollars,  in  the  same  class  of 
actions,  including  detinue.    By  this  act  the  jury  was  to  be 
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a  jury  of  six  men,  except  in  cases  where  the  sum  of  bal- 
ance due,  or  thing  demanded,  exceeded  twenty-five  doll- 
ars; in  which  case  either  party  might  demand  and  have 
a  trial  by  a  jury  of  twelve  men,  to  be  drawn  from  the 
number  of  twenty  to  be  summoned.  This  act  was  in  force 
at  the  adoption  of  the  constitution  of  1821,  and  remained 
in  force  up  to  the  revision  of  our  statutes  in  1830,  its  pro- 
visions in  regard  to  kinds  of  actions,  amount,  and  ncfmber 
of  jury,  not  having  been  essentially  altered  by  the  act  of 
1824.  By  the  Revised  Statutes  the  action  of  detinue  was 
abolished,  and  justices'  courts  from  that  time  ceased  to 
have  jurisdiction  in  actions  to  recover  the  possession  of 
personal  property,  until  it  was  restored  by  the  act  in  ques- 
tion. The  number  of  the  jury,  by  the  Revised  Statutes, 
was  reduced  to  six  men,  in  all  cases,  and  has  so  remained 
ever  since.  The  revisers,  in'  their  notes,  recommending 
this  change,  say  that  "the  utility  of  the  existing  difference 
in  the  number  of  jurors,  in  the  cases  where  the  demand 
is  under  twenty-five  dollars,  and  where  it  exceeds  that 
amount,  is  not  perceived.*'  {Eepi$ers'  NoteSy  3  -B.  A  686, 
2d  ed.) 

It  did  not  occur  to  the  revisers,  nor  to  the  legislature 
which  adopted  the  amendment,  that  there  was  any  ques- 
tion involved,  other  than  that  of  fitness  and  expediency. 
Ever  since  the  adoption  of  the  Revised  Statutes,  the  regu- 
lar lawful  jury  for  justices'  courts,  in  all  cases,  has  been 
six  men,  and  no  more.  In  1840,  u'nder  the  constitution 
of  1821,  the  jurisdiction  of  justices'  courts  was  further  en- 
larged to  $100.  The  extension  of  their  jurisdiction  under 
the  present  constitution,  is  too  well  known  to  need  more 
particular  notice.  We  have  then,  through  our  whole 
history  as  a  State,  these  repeated  and  material  changes 
and  enlargements  of  the  jurisdiction  of  justices  of  the 
peace  in  civil  actions,  under  three  constitutions,  cotiftaining 
substantially  the  same  provision,  and  through  several  gene- 
rations of  legislators,  revisers  of  statutes,  judges  avd  law*^ 
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yers,  and  framers  of  constitutions,  and  no  one  amongst 
tbem  all)  eminent  as  many  of  them  were,  ever  suspected 
that  any  provision  of  the  constitution  had  been  thereby 
invaded,  least  of  all,  that  any  one  had  been  thereby  de-^ 
prived  of  the  right  of  trial  by  jury,  in  defiance  of  the  con- 
stitutional guaranty. 

I  have  been  particular  to  notice  that  from  the  beginning, 
justices*  courts  had  jurisdiction  of  actions  to  recover  the 
possession  of  personal  property,  up  to  1830,  when  the 
action  of  detinue  was  abolished  ;  because  it  has  been  sug- 
gested that  actions  of  that  class  were  things  unheard  of 
before,  in  a  justice's  court;  whereas  the  general  fact  in 
quite  the  other  way.  Replevin,  whether  in  the  cejnt  or  in 
the  detinetj  was  to  remedy  a  class  of  wrongs  of  which  a  jus- 
tice's court  has  always  had  jurisdiction. 

The  great  point  contended  for,  is  that  this  provision  of 
the  constitution  means  the  old  common  law  petit  jury  of 
twelve  men,  and  nothing  else.  The  provision  does  not 
say  this  in  terms,  and  constitutions,  like  all  other  lawS| 
must  be  interpreted  by  the  language  used.  What  it  says 
is,  **  trial  by  jury  as  it  has  been  heretofore  used."  A  jury 
of  six  men  in  a  justice's  court  is  as  much  a  jury,  in  the 
eye  of  the  law,  as  a  jury  of  twelve  men  in  a  court  of 
record.  The  law  has  made  it  the  jury  for  that  tribunal, 
and  it  is  a  jury  there,  to  all  intents  and  purposes.  It  is 
the  jury  which  has  been  "heretofore  used  "in  that  tri- 
bunal. It  was  so  at  the  adoption  of  the  fii*st  constitution 
under  the  colonial  laws.  And  the  constitution  of  1777, 
when  it  speaks  of  the  trial  by  jury  "  as  it  has  been  hereto- 
fore used  in  the  colony  of  New  York,"  must,  as  it  seems 
to  me,  have  intended  to  secure  the  right  of  trial  by  jury  in 
justices'  courts,  as  it  had  been  theretofore  used  in  the 
colony,  as  well  as  in  any  other  court  Certainly  the  lan- 
guage is  broad  enough  to  include  all  trials  in  all  courts, 
and  it  should  be  so  construed,  unless  there  is  something 
to  give  it  a  special  or  exceptional  application.    As  has  been 
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already  remarked,  before,  and  at,  the  adoptiou  of  the  first 
constitution,  justices'  courts  were  a  well  known  and 
established  part  of  the  judicial  system.  They  were  part 
and  parcel  of  the  machinery  of  government  for  the  ad- 
ministration of  the  law.  Doubtless  it  was  true  then,  as  it 
is  now,  that  more  than  three-fourths  in  number,  of  all 
actions,  tried  and  determined  between  parties  in  the  com- 
munity, are  tried  and  determined  in  these  tribunals  of 
limited  jurisdiction.  It  would,  I  think,  be  quite  safe  to 
say,  that  the  aggregate  amount  of  claims  litigated,  and  of 
judgments  rendered,  in  every  county  in  the  State,  is  by 
far  greater  in  these  numerous  town  courts,  than  in  all 
other  courts  of  every  description,  held  in  such  counties. 
It  is  scarcely  possible,  and  quite  improbable,  that  this 
provision  of  the  constitution  was  not  intended  to  embrace 
juries  in  justices*  courts  as  they  existed,  and  had  been 
used  before  the  constitution  was  adopted.  They  certainly 
had  been  "  heretofore  used." 

Suppose  the  legislature  should  now  undertake  to  abol- 
ish, by  statute,  juries  in  justices'  courts,  and  provide  that 
all  cases  in  which  a  justice  had  jurisdiction  should  be  tried 
by  the  justice  without  any  jury  whatever.  It  would  then, 
I  think,  be  seen  plainly  enough,  that  this  provision  of  the 
constitution  had  been  violated  in  that  direction.  It  would 
be  quite  unreasonable  to  suppose  that  the  framers  of 
either  of  our  constitutions,  or  the  people  by  whom  they 
were  adopted,  intended  that  juries  in  justices'  courts  were 
to  be,  or  indeed  could  be,  the  common  law  petit  jury  of 
twelve  men  used  in  courts  of  record.  All  knew  that  they 
were  not  common  law  courts,  but  were  creatures  of  the 
statute,  with  such  powers  and  faculties,  only,  as  the  legis- 
lature, by  which  they  were  created,  saw  fit  to  bestow.  The 
juries  belonging  to  these  courts  were,  therefore,  necessa- 
rily creations  of  the  statute,  and  nothing  more.  When^ 
under  the  statute  of  1818,  and  1824,  a  certain  class  of 
causes  were  tried  in  these  courts  by  a  jury  of  twelve  men, 
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it  was  no  more  the  common  law  petit  jury  than  the  jury 
of  six  men,  by  which  other  causes  were  tried  in  the  same 
court  Each  was  a  statute  jury,  and  neither  had  any  re- 
semblance to  the  common  law  jury,  except  that  one  cor- 
responded in  number  with  that  jury.  In  this  view  there 
is  no  infringement  of  the  right  of  trial  by  jury  in  enlarging 
the  jurisdiction  of  justices'  courts.  On  the  other  hand,  if 
this  provision  of  the  constitution  is  to  be  held  to  mean  the 
common  law  petit  jury,  it  must  also  be  held  to  mean  such 
a  jury  for  commpn  law  courts,  in  which  such  a  jury  had 
been  used  before  the  adoption  of  the  constitution.  The 
true  and  proper  definition  of  the  words  *'  in  all  cases,"  in 
which  it  has  been  heretofore  used,  is  not  confined  to  the 
kinds  of  action,  or  the  amounts  claimed  to  be  due  therein, 
but  is  much  broader,  and  means  in  all  the  conditions  and 
circumstances  in  which  it  had  been  theretofore  used,  in- 
cluding the  tribunals  and  machinery  of  litigation  in  which 
it  had  been  so  used. 

The  argument  in  behalf  of  the  appellant  is,  that  by  force 
of  this  provision  every  action,  and  cause  of.  action,  which, 
by  reason  of  the  amount  in  controversy,  or  otherwise, 
could  be  tried  in  a  common  law  court,  and  by  a  common 
law  jury  only,  at  the  adoption  of  the  constitution,  must 
remain  triable  in  that  tribunal  as  long  as  the  constitution 
stands,  and  cannot  be  t^nsferred  to  another  court  where 
a  diflferent  jury  is  used  to  any  extent,  or  in  any  degree. 
The  practical  construction,  as  we  have  seen  adopted 
and  acted  upon,  and  universally  acquiesced  in,  has  been 
to  the  contrary  for  nearly  a  century,  and  under  every 
constitution,  each  of  which  has  contained  this  same 
provision. 

The  question  is  undoubtedly  as  to  the  power  of  the 
legislature  to  enlarge  the  jurisdiction  of  justices'  courts, 
and  nothing  more  nor  less.  "No  one,  I  suppose,  doubts 
the  power  of  the  legislature  in  this  respect,  unless  its 
power  is  restricted  in  the  premises  by  some  constitutional 
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limitation  upon  it.  Its  power  is  general,  and  titilimited 
as  to  all  subjects  of  legislation^  except  in  the  cases  where 
it  has  been  abridged  by  the  constitution  of  the  State,  or 
of  the  United  States.  But  even  if  some  express  grant  of 
power  in  the  constitution  were  needed  to  enable  the  legis- 
lature to  do  what  it  has  undertaken  to  do,  by  the  act  in 
question,  it  will  be  found  in  section  6,  article  6,  of  the 
constitution  of  1846,  which  was  in  force  when  the  statute 
in  question  was  passed,  and  which  declares  that  ^'  the 
legislature  shall  have  the  same  powers  to  alter  and  regu-^ 
late  the  jurisdiction  and  proceedings  in  law  and  equity  as 
they  have  heretofore  possessed.  When  it  is  seen  that  pre- 
vious to  the  adoption  of  the  constitution  of  1846,  the  legis*' 
lature  had  long  been  in  the  practice  of  exercising  the  verj 
power  which  was  exercised  in  passing  the  act  in  question, 
and  were  admitted  by  universal  consent  and  acquiescence 
to  possess  it,  this  provision  of  the  constitution  is  quite 
conclusive  upon  the  question.  Just  what  has  been  done 
by  the  act  in  question,  is  "  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law,"  and  that  in  the  same 
manner,  and  upon  the  same  principle^  and  by  the  exercise 
of  the  same  power  which  the  legislature  was  deemed  to 
possess.  As  this  same  power  had  always,  up  to  the  adop«> 
tion  of  the  constitution  of  1846,  been  exercised  by  the 
legislature  unchalleged,  the  presumption  is  that  the 
framers  of  that  constitution,  and  the  electors  by  whom  it 
was  adopted,  understood  that  it  was  one  of  the  powers  in- 
cluded in  this  section  5.  The  old  and  well  established 
rule  for  the  interpretation  of  statutes  applies  with  equal 
force  to  written  constitutions,  that  "great  regard  ought, 
in  construing  a  statute,  to  be  paid  to  the  construction 
which  the  sages  of  law  who  lived  about  the  time,  or  soon 
after  it  was  made,  put  upon  it ;  because  they  were  best 
able  to  judge  of  the  intention  of  the  makers."  {Bac,  Abr. 
Statnte9j  I,  6.)  **  It  is  moreover  a  maxim^  {hat  contempts 
rcmea  expontio  eH  fartisHma  in  lege.     (Id.) 
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The  appellant's  counsel  also  contends  that  the  question 
here  presented  was  decided  in  accordance  with  his  position 
by  the  Court  of  Appeals,  in  the  case  of  2%e  People  v^ 
Taynbesy  (13  N,  Y.  378.)  The  decision  in  that  case  has  no 
application  to  the  question  here  presented.  That  was  a 
criminal  proceeding,  where  the  defendant,  when  brought 
before  the  magistrate,  offered  to  give  bail  to  appear  before 
the  next  court  having  criminal  jurisdiction,  according  to 
the  provisions  of  the  Revised  Statutes,  in  such  cases  pro« 
vided.  .The  magistrate  refused  to  take  bail,  but  proceeded 
to  tiy  the  defendant,  as  a  court  of  special  sessions,  and 
convict  him,  under  the  provisions  of  the  act  of  1855,  for 
the  prevention  of  intemperance ;  the  result  of  which  con* 
viotion  was  to  subject  his  property  to  confiscation  and 
destruction,  under  the  provisions  of  the  act.  The  question 
was  decided  by  the  Court  of  Appeals  mainly  upon  the 
ground  that  at  and  before  the  adoption  of  the  constitution 
of  1846,  offenses  of  that  class,  for  a  violation  of  the  excise 
laws,  were  not  triable  at  all,  by  courts  of  special  sessions,  but 
only  in  courts  of  general  sessions  or  of  oyer  and  terminer, 
where  proceedings  were  according  to  the  course  of  the 
common  law.  Courts  of  special  sessions  had  no  jurisdic* 
tion  whateyer,  in  such  cases,  not  even  a  qualified  or  con« 
ditional  jurisdiction  as  in  many  other  classes  of  misde* 
meanors.  {See  opinions  in  case^  A.  S.  Johnson,  J.,  p.  426, 
and  Denio,  Ch.  J.,  p.  459.)  It  was  also  remarked  by 
these  and  some  of  the  other  judges,  that  at  the  adoption 
of  the  constitution,  under  which  the  act  was  passed,  courts 
of  special  sessions  had  no  absolute  and  unconditional  jurist 
diction  in  any  case,  but  that  in  every  case  of  misdemeanor, 
a  party  brought  before  a  magistrate  had  the  unqualified 
right,  if  he  chose  to  exercise  it,  to  give  bail  for  his  appear-f 
ance  at  the  next  court  having  criminal  jurisdiction,  and 
have  his  case  there  tried,  according  to  the  course  of  the 
common  law,  by  a  common  law  jury.  It  cannot  be  doubted 
that  had  courts  of  special  sessions,  at  the  adoption  of  the 
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constitution  of  1846,  with  a  jury  of  six  men,  had  the  same 
absolute  and  unqualified  jurisdiction  to  try  ofienses  of  the 
grade  of  misdemeanor,  that  justices'  courts  have  always 
had  in  civil  actions  since  their  first  organization,  the  ques- 
tion would  have  been  decided  the  other  way,  if  indeed  it 
could  have  arisen.  In  that  case,  the  trial  by  jury,  as  it  had 
theretofore  been  used,  would  have  remained  inviolate.  It 
will  thus  be  seen,  as  has  been  before  remarked,  that  the 
decision  referred  to  has  no  application  to  the  question  pre- 
sented in  this  case,  as  the  two  cases  are  in  no.  respect 
parallel.  There  should  be  no  straining,  by  construction, 
to  bring  this  statute  into  conflict  with  the  constitution, 
especially  as  there  is  no  mischief  to  be  remedied  by  its 
abrogation.  It  affords  to  parties  a  cheap  and  speedy  rem- 
edy to  recover  possession  of  their  property,  wrongfully 
taken  or  withheld,  the  value  of  which  is  of  a  compar- 
atively small  amount,  at  home,  without  .encountering  the 
far  greater  expense,  delay,  and  inconvenience  attending 
the  trial  of  actions  in  courts  of  record.  No  one  pretends, 
or  can  argue  with  any  show  of  reason,  that  a  justice  of  the 
peace  is  not  just  as  competent  to  try  and  decide  the  ques- 
tion as  to  which  party  is  legally  entitled  to  the  possession 
of  personal  property  of  limited  value,  as  he  is  to  try  and 
decide  the  question  of  title  and  yalue.  Indeed  the  right 
to  the  possession  of  the  chattel,  generally,  if  not  always^ 
entered  into,  and  had  to  be  determined  in,  justices  courts,  in 
actions  of  trover  and  trespass  de  bonis  aspartatis.  No  good 
reason  is  or  can  be  shown  why  the  justice  should  not  have 
the  power  to  try  the  one  question  as  well  as  the  other. 
Certainly  there  is  no  constitutional  difficulty  in  the  way^ 
which  would  allow  one  and  exclude  the  other.  Something 
has  been  said,  in  one  of  the  cases  of  this  kind  now  before 
us,  in  regard  to  waiving  the  objection  to  the  right  of  the 
magistrate  to  try  the  cause  with  a  jury  of  six  men,  or 
without  a  jury,  by  the  defendant  appearing  and  joining 
issue  in  the  action,  before  demanding  to  have  the  case 
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tried  by  a  jury  of  twelve  men,  or  making  any  objection  to 
the  right  of  the  justice  to  proceed.  There  is  nothing  in 
this  suggestion.  If  the  magistrate  had  not  jurisdiction  by 
law,  no  consent  or  acquiescence  could  confer  it,  and  the 
objection  of  the  want  of  it  may  be  raised  in  any  stage  of  the 
action,  wherever  it  may  be  carried,  by  appeal  or  otherwise. 
This  is  well  settled.  On  the  other  hand,  if  the  statute  is 
valid,  it  gives  jurisdiction  to  the  magistrate,  to  proceed 
and  try  the  action,  in  the  form  and  manner  prescribed  by 
law  for  the  trial  of  actions  in  his  court,  and  no  demand  by 
tiie  defendant  to  have  the  action  tried  in  a  different  man- 
ner,  and  one  in  which  the  justice  could  not  by  law  pro- 
ceed, could  oust  the  justice  of  his  jurisdiction,  or  affect  in 
any  way  his  right  to  proceed  and  try  and  determine  such 
action.  There  is  no  such  thing  as  ousting  a  magistrate  of 
jurisdiction,  in  a  case  where  it  is  conferred  upon  him  by 
law,  except  in  those  cases  where  the  statute  has  provided 
for  it  by  the  interposition  of  a  plea  of  title  or  otherwise. 
As  to  the  power  of  the  legislature  to  confer  this  jurisdic- 
tion, I  entertain  no  doubt  whatever.  But  should  it  be 
held  that  the  right  of  the  legislature  to  exercise  it  in  the 
beginning  was  doubtful,  it  would  be  asking  quite  too  much 
of  courts,  at  this  late  day,  to  declare  that  such  power  was 
forbidden  in  the  constitution  by  implication,  and  thus  un? 
settle' all  the  rights  which  have  been  acquired  under  the 
varions  statutes  of  the  same  character,  for  so  long  a  period. 
Such  a  decision  would  justly  be  regarded  as  a  great  public 
calamity,  opening  in  reality  a  Pandora's  box,  in  every 
community  in  the  State,  without  a  single  advantage  to  any 
one ;  and  it  ought  not  to  be  made,  except  upon  the  clearest 
and  most  undoubting  conviction  of  its  justice  and  necessity. 
I  am  of  the  opinion,  therefore,  that  the  judgment  of  the 
county  court  was  right  and  should  be  affirmed. 

Talcott,  J.,  concarred. 
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MuLLiN,  P.  J.,  (di88entirig.)(a)  The  ground  on  which 
the  appellant  sought  to  reverse  the  judgment  of  the  jnstiee 
is,  that  the  action  is  what  was  known  at  common  law  as 
an  action  of  replevin,  and  that  such  an  action,  prior  to  the 
adoption  of  the  constitution  of  1846,  was  triable  only  in 
a  court  of  record,  by  a  jury  of  twelve  men;  and  that  as 
section  2  of  article  1  of  the  constitution,  declares  that 
^*  trial  by  jury,  in  all  case^  in  which  it  has  been  hereto/are 
usedj  ihall  remain  inviolate  forever j*'  it  was  not  within  the 
power  of  the  legislature  to  deprive  parties  in  such  actions 
of  the  right  to  a  trial,  by  a  jury  of  twelve  men  duly  sum- 
moned and  impanneled  to  try  such  actions. 

The  first  question  for  consideration  is,  whether  the  pro- 
ceeding designated  in  the  Code  of  Procedure  as  a  claim 
for  the  delivery  of  personal  property  of  which  justices  of 
the  peace  have  jurisdiction,  is  what  was  known  at  the  time 
of  the  adoption  of  the  constitution  of  1846,  as  an  action  of 
replevin. 

The  Revised  Statutes  abolished  the  action  of  detinue,  and 
the  action  of  replevin  was  extended  to  oases  in  which 
detinue  had  theretofore  been  the  appropriate  remedy.  The 
claim  and  deliveiy  provided  for  in  the  Code  could  not 
have  been  a  substitute  for  detinue,  or  any  other  form  of 
action  other  than  replevin,  as  it  was  the  only  action  known 
to  the  law  for  the  capture  and  return  to  the  claimant  of 
property  illegally  taken  or  illegally  detained. 

The  modes  of  procedure  in  the  action  of  replevin,  and 
in  that  of  claim  and  delivery,  are  substantially  the  same, 
so  that,  although  the  names  and  forms  of  actions  have  been 
abolished,  and  the  mode  of  procedure  somewhat  changed, 
the  action  given  by  the  Code  is  in  form  and  effect  an  action 
of  replevin,  of  which,  at  the  adoption  of  the  present  con- 
stitution, a  court  of  record,,  only,  had  jurisdiction.  Jt  is 
therefore  one  of  the  cases  in  which  a  jury  trial  had  there- 

(«)  There  were  two  cases  involving  precisely  the  same  question ;  but  the 
Judgments  appealed  firom.were  different    This  opinion  applies  to  both  pases. 
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tofore,  (that  is,  prior  to  the  adoption  of  the  constitution 
of  1846,)  been  used. 

Jurisdiction  over  actions  for  the  claim  and  delivery  of 
personal  property  was  not  conferred  on  justices  of  the 
peace  nntil  1860. 

If  the  clause  of  the  constitution  above  cited  secured  to 
parties  in  actions  of  replevin  a  trial  by  a  jury  of  twelve 
men,  parties  to  actions  for  the  claim  and  delivery  of  per- 
sonal property  are  entitled  also  to  a  jury  of  the  same  number. 
The  question  then  is,  does  the  clause  of  the  constitution 
under  consideration  secure  to  parties  to  actions  which 
were  triable,  at  its  adoption,  by  a  jury  of  twelve  men,  a 
trial  by  a  jury  of  that  number  ? 

.Before  attempting  to  construe  the  clause  of  the  consti- 
tution that  secures  to  the  citizen  the  right  of  a  trial  by 
jury,  it  is  necessary  to  ascertain  the  meaning  of  the  word 
"jury,"  as  used  by  the  framers  of  the  constitution.  The 
word  has  been  in'  use  for  centuries,  and  its  meaning  as 
well  understood  as  any  in  the  language.  In  its  broadest 
sense,  it  meant  a  body  of  men  impanneled  to  determine 
some  question  of  fact;  and  in  this  sense  embraces  the 
grand  assizes  and  coroner's  jury,  as  well  as  the  petit  jury. 
Each  of  them  was  required  to  be  composed  of  a  definite 
number  of  men,  so  that  the  name  of  the  jury  indicated  the 
number  of  which  it  should  be  composed.  The  term  petit 
jury,  always  used  in  the  trial  of  issues  in  civil  and  criminal 
cases,  meant  a  jury  of  twelve  men,  and  never  of  a  greater 
or  less  number  in  criminal  cases ;  but  in  civil  cases,  the 
parties  might  agree  upon  a  different  number. 

BouvieTj  in  his  Lata  Dietionaryj  title  Jurt/j  says,  that  the 
word  "jury,*'  without  addition  or  prefix,  imports  a  body 
of  twelve  men  in  a  court  of  justice,  is  as  well  settled  as  any 
proposition  can  be.  Bacon,  J.,  in  Clark  v.  The  Oity  of  Utieaj 
J[18  Barb.  451,)  says :  "  When  a  word,  by  common  usage, 
has  acquired  a  popular  signification,  it  shall  be  understood 
in  that  sense,  unless  its  meaning  is  controlled  by  the  con- 

Vol.  LXTL  3 


34  CASES  IN  THE  SUPREME  COURT. 


Knight  V.  Campbell. 


text  in  which  it  is  found,  or  the  circumstances  under 
which  it  is  used."  When,  therefore,  the  constituti^jn 
speaks  of  a  jury,  what  do  we  obviously  and  naturally  under- 
stand by  the  language  ?  Precisely  what  the  word  imported, 
and  for  many  years  anterior  it  had  been  both  legally  and 
popularly  understood  to  mean. 

In  The  People  v.  Kennedy,  (5  Park.  Or,  Bep.  312  to  317,) 
Parker,  J.,  in  answer  to  the  inquiry,  what  is  meant  by  the 
expression  ^Hrial  hy  jury,''  says:  "Does  it  mean  a  com- 
mon law  jury  of  twelve  men  or  a  jury  of  six  men,  as  pro- 
vided in  a  trial  at  the  special  sessions  ?  I  think  there  can 
be  no  doubt  on  that  point.  If  the  legislature  may  reduce 
a  jury  in  number  to  six  men,  they  have  the  same  right  to 
reduce  it  to  one,  and  thus  make  a  jury  of  one  a  compliance 
with  the  requirement  of  the  constitution." 

It  is  said  in  2  Kenfa  Com,  13,  note  b,  that  the  phrase 
in  the  constitution,  "the  judgment  of  his  peers,"  means 
a  trial  by  a  jury  of  twelve  men,  according  to  the  course 
of  the  common  law.  (See  also,  4  Ohio,  177 ;  2  Wisconsin, 
22  ;  2  id.  219.) 

The  word  jury  must  have  the  same  meaning  when  used 
in  the  constitution  that  it  has  when  used  in  a  statute,  un- 
less there  is  something  in  the  nature  of  the  clause,  or  in 
the  context,  showing  that  it  is  used  in  a  4iffcrent  sense. 
The  seventh  section  of  the  first  article  of  the  constitution 
provides  that  when  private  property  shall  be  taken  for 
public  use,  the  compensation  to  be  made  therefor  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  com- 
missioners appointed  by  a  court  of  record. 

The  charter  of  the  Hudson  River  Railroad  Company 
provided  for  drawing  from  the  grand  jury  box  the  names 
of  twelve  persons  to  serve  as  a  jury  of  appraisers,  to  ap- 
praise the  damages  of  persons  whose  lands  were  taken  for 
the  construction  of  the  road.  The  appraisal  was  requirecj 
to  be  signed  by  a  majority  of  the  said  jurors.  The  Court 
of  Appeals,  in  Gruger  v.    The  Hudson  Biver  B.  B.  Oo., 
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(2  Kern,  190,)  held  the  provisiou  of  the  charter,  as  to  the 
appraisal  of  damages,  constitutional,  notwithstanding  it 
does  not  require  the  whole  numher  to  concur  in  the  ap- 
praisal, solely  on  the  ground  that  in  several  acts  passed 
before  the  adoption  of  the  constitution  of  1846,  juries  con- 
sisting of  less  than  twelve  men,  and  appraisals  by  less  than 
the  whole  number  of  jurors  drawn  had  been  passed,  and 
hence  the  court  inferred  that  the  second  section  of  the 
first  article  of  the  constitution  must  be  held  to  permit  the 
appraisal  of  damages  by  such  juries. 

Johnson,  J.,  says :  "  If  that  term  *  jury,'  had  not  acquired 
a  peculiar  meaning,  when  applied  to  this  class  of  cases,  by 
prior  legislative  usage,  and  had  not  been  continually  in  use 
in  that  special  sense  up  to  the  time  of  the  convention  by 
which  the  constitution  was  formed,  I  should,  without  any 
doubt  resting  on  my  mind,  bis  of  opinion  that  the  peculiar 
tribunal  provided  by  this  act  was  not  a  jury."  That  term, 
when  spoken'  of  in  connection  with  trial  by  jury  in  the 
second  section  of  the  same  article,  imports  a  jury  of  twelve 
men,  whose  verdict  is  to  be  unanimous. 

The  reasons  why  the  number  of  the  petit  jury  is  twelve, 
are  thus  quaintly  given  by  Q-iles  Duncomb  of  the  Inner 
Temple,  in  a  book  entitled  ^^  Trials  by  Pats,  or  the  law  of 
England  concerning  juries  hy  nisi  prms^"  &c.  printed  in  Dub- 
lin in  1793,  and  are  as  probable  as  any.  They  are  such  as 
would  be  likely  to  have  been  controlling  at  the  time  of  the 
introduction  of  the  jury  system,  and  why  the  number  of 
twelve  should  have  been  adhered  to  with  such  unwavering 
tenacity.  At  page  93,  he  says :  ^^  Now  for  the  quales,  and 
then  you  see  the  number  must  be  twelve,  by  the  common 
law.  For  quality,  {liberos  and  legdUs  homines^)  and  first  of 
their  number,  twelve,  and  this  number  is  no  less  esteemed 
by  our  own  law  than  by  holy  writ  If  the  twelve  apostles, 
on  their  twelve  thrones  must  try  us  in  our  eternal  state, 
good  reason  hath  the  law  to  appoint  the  number  of  twelve 
to  try  us  in  our  temporal.    The  tribes  of  Israel  were 
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twelve,  the  patriarch's  were  twelve,  and  Solomon's  officers 
were  twelve.  ^ 

Therefore,  not  only  matters  of  fact  were  tried  by  twelve, 
but  in  ancient  time  twelve  judges  were  to  try  matters  of 
law  in  the  exchequer  chamber,  and  there  were  twelve 
counsellors  of  State  for  matters  of  State,  and  he  that  wageth 
his  law  must  have  twelve  others  with  him  who  believe 
he  says  true.  And  the  law  is  so  precise  in  this  number 
of  twelve,  that  if  the  trial  be  by  more  or  less,  it  is  a  mis- 
trial" 

So  tenaciously  has  the  jury  of  twelve  men  been  adhered 
to,  that  the  Court  of  Appeals,  in  the  case  of  Cancemi 
V.  The  People,  (18  N.  7.  128,  136,)  reversed  the  convictioti 
of  the  plaintiff  in  error  by  a  jury  of  eleven  men,  by  which 
number  the  prisoner  consented,  in  open  court,  to  be  tried. 
It  was  held  that  he  could  riot  waive  a  trial  by  a  jury  of 
twelve  men. 

If  the  word  jury  means  a  jury  of  twelve  men,  the  section 
of  the  constitution  now  under  consideration  must  be  con- 
strued as  if  it  read,  "  the  trial  by  a  jury  of  twelve  men  in 
all  cases  in  which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever."  If  the  section  was  thus  worded,  no  one 
would  claim  that  the  legislature  could  reduce  or  increase 
the  number.  That  that  word  was  used  in  this  sense  by 
the  framers  of  the  constitution,  and  that  such  is  the  mean- 
ing given  to  it  by  the  courts,  is,  it  seems  to  me,  conclusively 
established.  If  the  framers  of  tbe  constitution  had  been 
of  the  opinion  that  a  jury  might  consist  of  any  number  the 
legislature  should  prescribe,  why  were  damages  required  • 
to  be  appraised  when  land  was  taken  for  public  use,  by  a 
jury  or  three  commissioners  ?  Why  were  not  the  three 
commissioners  called  a  jury?  lam  not  aware  that  any 
•  judge  or  court  has  ever  suggested  a  doubt  as  to  the  mean- 
ing of  the  word  ^'  cases,"  used  in  the  second  section.  It  is 
synonymous  with  "  actions  and  proceedings."  It  embraces 
both  civil  and  criminal  proceedings. 
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If  the  authorities  I  have  cited,  and  the  reasons  that  I 
have  given,  establish  the  meaning  of  the  words  •*  jury"  and 
"cases"  to  be  what  I  claim  it  to  be,  it  logically  follows 
that  under  the  second  section  of  the  first  article  of  the  con- 
stitution the  right  of  trial  by  a  jury  of  twelve  men  is  guar- 
antied to  parties  to  actions  of  replevin,  as  at  the  time  of 
the  adoption  of  the  constitution,  that  class  of  actions  were 
triable  only  in  a  court  of  record,  by  such  a  jury. 

If  there  was  any  doubt  remaining,  as  to  the  construction 
to  be  given  to  the  constitutional  provision,  it  is  removed 
by  the  decision  of  the  Court  of  Appeals,  in  Toynlte  v.  The 
PeopUj  (3  Kern.  378:)  The  facts  in  that  case  are  as  fol- 
lows :  Section  5  of  the  law  known  as  the  prohibitory  law, 
authorized  justices  of  the  peace  to  issue  process  and  to 
hear  and  determine  charges,  and  to  punish  for  all  offenses 
arising  under  said  act ;  and  they  were  authorized  to  hold 
courts  of  special  sessions  for  the  trial  of  such  offenses ;  and 
they  were  to  proceed  and  try  as  soon  as  practicable.  At 
the  time  of  joining  issue,  but  at  no  other  time,  either  party 
might  demand  a  trial  by  jury.  If  one  was  demanded,  the 
justice  was  required  to  issue  a  venire,  to  summon  twelve 
men  to  serve  as  jurors,  and  from  them  a  jury  of  six  were  to 
be  impanneled.  Toynbee  was  arrested  for  selling  liquor 
without  licenffe,  in  the  city  of  Brooklyn,  and  taken  before 
a  justice.  He  then  offered  bail  for  his  appearance  at  the 
next  court  of  criminal  jurisdiction  in  said  county.  Bail 
was  refused,  and  he  was  required  to  plead  to  the  complaint, 
which  he  did,  and  thereupon  the  justice  proceeded  to  the 
trial,  and  found  him  guilty  of  the  offense  charged,  and  fined 
him  950.  The  defendant  appealed  to  the  general  term 
in  the  second  district,  and  that  court  reversed  the  judg- 
ment. The  Court  of  Appeals  affirmed  the  judgment  of  the 
general  term,  six  judges  voting  for  affirmance,  and  two 
against  it.  Johnson,  J.,  referring  to  the  fifth  section  of  the 
act  under  which  Toynbee  was  arrested,  says  this  act  pro- 
vides that    offenses    prosecuted*  personally  against   the 
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offender,  and  for  which  he  is  punishable  by  fine,  by  for- 
feiture, and  sometimes  by  imprisonment,  shall  be  tried  by 
any  one  of  numerous  inferior  magistrates,  either  without 
a  jury  at  all  or  by  a  jury  of  six  men,  with  very  peculiar 
qualifications.  This  is  not  what  the  constitution  means 
by  a  jury  trial.  That  must  be,  within  the  terms  of  the 
constitution,  a  jury  of  twelve  men. 

Hubbard,  J.,  says  that  it  was  error  for  the  justice  to 
refuse  to  receive  bail.  ''I  am  well  satisfied  that  the  de- 
fendant had  a  constitutional  right  to  be  tried  by  a  common 
law  jury  of  twelve  men,  and  to  that  end  he  should  have 
been  permitted  to  give  bail  to  appear  before  a  tribunal 
where  such  a  jury  could  be  obtained." 

Mitchell,  J.,  citing  the  clause  of  the  constitution  under 
consideration,  says :  '^  This  means  the  common  law  jury 
of  twelve  men.*'  Denio,  J.,  says :  ''  The  fair,  and  I  thiuk, 
the  necessary  construction  of  that  part  of  the  act  which 
subjects  an  alleged  offender  to  trial  before  a  court  of 
special  sessions,  deprives  him  of  the  right  of  trial  by  jury." 
The  learned  judge  means,  he  was  deprived  of  the  right  of 
trial  by  a  jury  of  twelve  men,  which  is  the  jury  contem- 
plated by  the  constitution ;  otherwise  the  statement  would 
be  erroneous,  as  the  act  does  provide  for  trial  by  a  jury 
of  six  men.  « 

In  order  to  place  the  views  of  the  court  beyond  cavil, 
the  judges  stated  their  conclusions  in  three  distinct  proposi- 
tions, the  third  of  which  is  in  these  words :  '^  3d.  That  the 
criminal  proceeding  in  a  court  of  special  sessions,  author- 
ized by  the  said  act,  is  unconstitutional  and  void,  because 
the  accused  is  thereby  deprived  of  the  right  of  a  trial  by 
jury  guarantied  by  the  constitution." 

This  case  has  never  been  overruled,  or  even  questioned, 
and  until  it  is  overruled,  we  must  obey  it ;  and  this  can 
only  be  done,  it  seems  to  me,  in  this  case,  by  declaring 
unconstitutional  a  law  that  violates  not  only  the  spirit  but 
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the  letter  of  a  clause  of  the  constitution  more  vitally  im- 
portant to  the  people  than  any  other  contained  in  it. 

The  cases  of  The  People  v.  Kennedy^  (2  Park.  Gr.  Rep, 
312,)  and  Tlie  People  v.  Garrolly  (3  id.  22,)  are  directly  in 
point  upon  the  question,  and  are  entitled  to  consideration 
in  the  decision  of  this  question:  The  position  most  com- 
monly assumed  in  opposition  to  the  construction  I  have 
given  to  the  clause  of  the  constitution  we  are  considering 
(and  which  must  be  established  before  the  Jaw  of  1860^ 
giving  jurisdiction  to  justices'  courts  over  actions  of  re- 
plevin, can  be  held  to  be  constitutional,)  is  that  the  term 
jury  does  not  mean  twelve  men,  but  any  number  of  men 
the  legislature  may  see  fit  to  designate. 

If  the  legislature  may,  in  its  discretion,  prescribe  any 
number,  it  may  prescribe  thr^e,  or  two,  or  even  one. 
Who  is  to  say  that  pne  would  not  satisfy  the  constitutional 
requirement  ?  If  it  is  said  that  the  word  "jury  "  implies 
a  number  greater  than  one,  then  two  may  be  prescribed. 
Would  the  right  to  a  trial  by  jury  be  worth  the  paper  on 
which  the  constitutional  provision  is  written  ?  Never,  in 
the  history  of  this  State,  or  of  England,  has  the  legislature 
attempted  to  reduce  the  number  of  jurors  in  a  court  of 
record  below  twelve ;  nor  has  it  ever  permitted,  a  verdict 
to  be  rendered  by  less  than  the  whole  number,  unless 
upon  the  express  consent  of  the  parties  in  civil  actions. 

The  people  have  a  marvelous  attachment  to  the  trial  by 
jury.  They  consider  it  as  one  of  the  greatest  safeguards 
to  liberty,  and  cling  to  it  as  such.  They  have  been  taught 
that  although  a  jury  might  be  occasionally  corrupted,  and 
bring  to  the  examination  of  questions  submitted,  a  less 
measure  of  I'earning  and  intelligence  than  men  learned  in 
the  law,  and  might  be  misled,  occasionally,  by  passion  or 
prejudice,  it,  upon  the  whole,  was  an  institution  sacred 
by  reason  of  its  antiquity,  endeared  to  them  by  the  patri- 
otic resistance  it  had  frequently  made  against  arbitrary 
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power^  and  in  protecting  the  innocent  against  oppression 
and  injustice. 

This  popular  attachment  to  the  jury  as  known  to  the 
common  law  ought  not  to  be  disregarded  in  the  construc- 
tion of  the  provision  of  the  fundamental  law  designed  and 
understood  by  the  people  to  secure  it  to  them,  not  in  name 
only,  but  in  substance. 

The  only  cases  in  this  court  in  which  the  constitutional 
provision  under  consideration  has  been  considered  are 
DawBon  v.  Horartj  (51  Barb.  459,)  and  The  People  ex  rel 
Metropolitan  Board  of  Health  v.  Lane^  (6  Abb.  N.  8.  115.) 
In  Daweon  v.  Horan^  the  question  was  not  before  the  courts 
The  defendant  appeared  in  the  justice's  court  and  made 
no  objection  to  the  jurisdiction.  The  issues  were  tried  by 
the  justice  without  a  jury,  and  under  ^hose  circumstances 
a  jury  trial  was  waived.  The  court,  at  general  term,  do 
not  put  their  decisions  upon  that  ground,  but  hold  that 
the  law  which  enlarged  the  jurisdiction  of  the  justices  of 
iRochester,  so  as  to  enable  them  to  try  cases  alone,  or  with 
a  jury  of  six  men,  theretofore  triable  in  a  court  of  record 
only  by  a  jury  of  twelve  men,  was  constitutional. 

I  regret  that  the  learned  judge  who  gave  the  opinion  of 
this  court  in  that  case,  did  not  give  his  reasons  for  the 
conclusion  at  which  he  and  his  brethren  arrived.  The 
case,  as  it  is  reported,  seems  to  me  to  be  directly  in  con- 
flict with  the  case  in  the  Court  of  Appeals,  above  cited,  and 
I  am  therefore  constrained  to  decline  to  be  bound  by  it 
The  learned  judge  does  not  allude  to  the  case  of  Toynbee. 
Had  he  done  so,  he  would  doubless  have  told  us  wherein 
the  two  cases  were  distinguishable,  and  why  he  declined 
to  follow  that  case. 

Although  I  entertain  the  highest  respect  for  the  learned 
court  that  decided  the  case  cited,  I  cannot  yield  to  it  as 
authority,  so  long  as  the  case  of  Toynbee  stands  unrevetsed 
by  the  court  that  decided  it. 

In  the  case  of  The  People  v.  Lane^  the  facts  were  as  fol- 
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lows :  There  were  two  actions  commenced  against  Lane, 
who  was  one  of  the  district  justices,  of  I^ew  York  city. 
One  by  the  relators  against  Banney,  a  physician,  for  a 
penalty  of  9250,-  for  not  making  a  report  of  deaths,  &a 
The  other  was  by  the  same  plaintiff  against  one  Eerr,  for 
penalties  amounting  to  $100,  for  violation  of  ordinances 
relating  to  tenement  houses.  On  the  return  day  of  the 
summons,  Banney  appeared  and  demanded  a  trial  by  jury, 
and  paid  the  fees  required  to  be  paid  to  entitle  him  thereto. 
The  fiirther  hearing  was  adjourned,  and  on  the  adjourned 
day  he  demanded  a  trial  by  a  jury  of  twelve  men.  Kerr, 
on  the  joining  of  the  issue,  demanded  a  trial  by  a.  jury  of 
twelve  men,  and  as  the  justice  had  no  power  to  impannel 
such  a  jury,  he  refused  to  try  the  case,  and  the  relators 
thereupon  applied  for  a  mandamus  to  compel  him  to  pro- 
ceed and  try  them.  The  penalties  sued  for  in  the  case  of 
Eerr  amounted  to  $100  only.  The  jurisdiction  of  the 
justice's  court  in  the  city  of  New  York  had  been  extended 
prior  to  1846,  so  as  to  authorize  recoveries  therein,  in  ac- 
tions for  penalties,  to  $100.  By  the  laws  regulating  those 
courts,  juries  of  six  men  only  could  be  impanneled. 

Whether,  therefore,  the  law  extending  the  jurisdiction, 
in  actions  for  penalties  to  $100,  to  be  tried  by  a  jury  of 
six  men,  Was  or  was  not  constitutional,  when  passed,  it 
became  constitutional  on  the  adoption  of  the  constitution 
of  1846.  Trial  by  jury,  as  it  had  theretofore  been  used, 
whether  under  constitutional  or  unconstitutional  laws, 
was  established  and  was  to  remain  inviolate  forever. 

In  the  case  of  Banney  the  jurisdiction  of  the.justice  was 
extended,  in  actions  for  penalties,  to  $250,  subsequent  to 
the  adoption  of  the  constitution  of  1846.  The  learuiBd 
judge  granted  the  mandamus  as  to  that  case,  on  two 
grounds :  1st.  Because  Banney  did  not,  at  the  time  of 
joining  issue,  demand  a  trial  by  a  jury  of  twelve  men ; 
and,  2d.  That  as  by  the  statute  relating  to  the  justices' 
courts  in  the  city  of  New  York,  the  defendant  may  give 
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an  undertaking  that  he  will  pay  the  plain tifi*  any  judg 
ment  that  may  be  recovered,  against  him  in  the  court  of 
common  pleas^  and  remove,  the  trial  into  that  court  where 
he  can  have  a  trial  by  a  common  law  jury,  the  constitu- 
tional provision  is  not  violated. 

I  cannot  agree  with  the  learned  judge  in  either  of  the 
grounds  on  which  he  sustained  the  law  giving  jurisdiction 
to  justices  in  actions  for  penalties  to  the  amount  of  $250. 
If,  by  the  constitution,  he  was  entitled  to  be  tried  by  a 
jury  of  twelve  men,  we  must  assume  that  it  was  that  jury 
he  demanded.  Had  he  remained  silent,  and  not  de- 
manded a  jury  trial  at  the  time  of  joining  issue,  he  would 
have  been  held  to  have  waived  it.  And  I  cannot  perceive 
that  the  situation  of  the*  parties  was  changed  in  the 
slightest  degree  by  his  omission  to  specify  the  number  of 
persons  who  should  compose  the  jury. 

The  second  ground  for  sustaining  the  constitutionality 
of  the  law  under  which  the  justice  was  acting,  is  still  less 
satisfactory  than  the  first.  The  proposition  of  the  judge 
comes  to  this :  That  if  the  defendant  will  secure  to  the 
plaintiff  the  payment  of  any  judgment  he  may  recover, 
he  may  have  a  trial  by  a  jury  of  twelve  men,  otherwise 
not.  In  other  words,  a  defendant  may  have  the  benefit 
of  a  constitutional  provision  if  he  will  pay  for  il.  Should 
the  legislature  see  fit  to  authorize  ju8ti(3es  of  the  peace  to 
try  and  determine  actions  of  ejectment  by  a  jury  of  six 
men,  whidh  have  always  been  tried  by  a  common  law 
jury,  would  any  court  sustain  the  law  because  it  contained 
the  provision  that  the  defendant  might  remove  the  cause 
into  the  Supreme  or  county  court,  on  giving  an  undertak- 
ing to  surrender  possession  and  pay  costs  if  judgment 
should  pass  against  him  ?    It  seems  to  me  not. 

One  of  the  counsel  in  the  case  of  The  People  v.  Lane^ 
suggests  the  only  ground  on  which  the  laws  extending 
the  jurisdiction  of  inferior  courts  can  be  even  colorably 
sustained;  and  this  is^  to  construe  the  word  ^' cases,''  in 
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the  constitution,  as  equivalent  to  *^  forms  of  action,"  so 
that  the  legislature  would  be«at  liberty  to  extend  the  juris- 
diction to  any  amount,  in  the  forms  of  action  of  which 
they  had  jurisdiction  at  the  time  of  the  adoption  of  the 
constitution.     . 

From  the  creation  of  courts  of  justices  of  the  peace, 
they  have  had  jurisdiction  in  actions  of  assumpsit,  cov- 
enant, trespass,  and  trespass  on  the  case.  The  amount 
which  could  be  recovered  was,  at  first,  $25,  and  from  time 
to  time  increased,  until  it  is  now  $200.  Under  the  con- 
struction suggested,  it  may  be  increased  to  any  amount, 
but  it  can  be  extended  to  no  form  of  action  not  previously 
within  the  jurisdiction  of  such  courts.  .It  is  not  necessary 
for  me  to  enter  upon  an  exiamination  of  the  propriety  of 
such  a  construction  of  the  constitutional  provision,  as  it 
does  not  bear  on  the  question  before  us. 

I  entertain  no  doubt  but  that  the  law  giving  jurisdiction 
to  justices  of  the  peace  in  actions  of  replevin,  is  unconsti- 
tutional. I  am  therefore  in  favor  of  reversing  the  judg- 
ments of  the  county  court  and  of  the  justice. 

One  objection  to  the  construction  we  have  given  to  the 
constitutional  provision  is,  that  it  would  prevent  altogether 
the  legislature  from  extending  the  jurisdiction  of  inferior 
courts,  and  would  annul  all  judgments  rendered  in. such 
courts,  in  all  cases  in  which  the  jurisdiction  of  such  courts 
has  been  enlarged.  The  answer  to  this  and  all  similar 
objections  is,  the  constitution  is  the  supreme  law.  The 
only  security  for  the  citizen  against  legislative,  executive 
or  judicial  oppression,  is  in  rigidly  confining  each  of  these 
great  departments  within  the  limits  prescribed  by  the  or- 
ganic law.  If  they  disregard  its  provisions,  the  acts  done 
and  proceedings  had  in  violation  of  it  must  be  annulled, 
and  thereby  remove  all  inducement  to  violate  it. 

I  am  aware  that  the  legislature,  under  each  of  the  con- 
stitutions of  the  State,  has  extended  the  jurisdiction  of 
inferior  courts,  to  cases  not  within  it  at  the  time  such  con- 
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stitutioDS  were  adopted,  without  providing,  in  some  cases, 
a  jury  of  any  larger  number  than  had  theretofore  been 
authorized  by  law  in  such  courts,  and  no  objections  seem 
to  have  been  taken  in  the  courts  to  such  legislation.  But 
the  legislature  was  not  always  forgetful  of  the  constitu- 
tional guaranty.  In  the  act  passed  in  1818,  (chapter  94 
of  the  laws  of  that  year,)  extending  the  jurisdiction  of 
justices  of  the  peace  to  $50,  either  party  might  demand  a 
trial  by  a  jury  of  twelve  men,  when  the  sura  demanded 
exceeded  $25,  and  provision  was  made  for  such  a  jury. 
The  same  provision  is  contained  in  chapter  238  of  the 
laws  of  1834.  In  the  city  of  New  York  the  justices' 
courts  had  the  san^e  power,  and  8uitoi*s  were  entitled  to 
the  same  right  A  more  unequivocal  concession  than  the 
extension  of  the  jurisdiction,  without  the  provision  for  a 
jury  of  twelve  men,  could  not  be  made,  and  the  regret  is, 
that  subsequent  legislatures  did  not  also  yield  to  the  mani- 
fest intention  of  the  framers  of  the  constitution,  in  ex- 
tending the  jurisdiction  of  inferior  courts,  and  thereby 
relieve  the  people  from  the  expense  and  loss  which  must 
be  incurred  in  consequence  of  their  disregarding  it 

But  the  frequent  and  long  continued  violation  of  a  plain 
provision  of  the  constitution  cannot  alter  the  language  or 
meaning  of  the  instrument  If  the  meaning  is  obscure, 
or  construction  dotlbtful,  a  long  continued  acquiescence 
in  a  particular  construction  should  be  followed,  although 
it  might  not  be  the  best,  or  the  most  satisfactory.  But 
this  consideration  cannot  properly  or  justly  be  acted  upon 
when  the  constitution  admits  of  but  one  meaning  and 
construction.  If  the  number  of*  violations  of  a  constitu- 
tional provision  is  to  prevent  the  courts  from  declaring 
them  void,  a  premium  is  offered  for  unconstitutional  legis- 
lation. 

It  is  the  duty  of  the  courts,  when  called  upon  to  pass 
upon  the  validity  of  acts  of  the  legislature,  to  take  into 
consideration  the  fact,  if  it  exists,  that  similar  acts  have 
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been  paseed,  through  a  eeries  of  years,  without  objection, 
and  therefore  the  same  construction  of  the  constitution 
should  be  adopted  and  followed. 

It  is  their  duty,  further,  to  take  into  consideration  the 
consequences  that  will  probably  result  to  the  citizens  by 
declaring  such  acts  unconstitutional  and  void.  But  if, 
after  all  these  things  are  considered,  the  acts  are  found  to 
be  clearly  and  manifestly  in  violation  of  it,  they  must  be 
annulled,  whiitever  may  be  the  results. 

Actions  of  replevin  being  triable  only  by  a  jury  of 
twelve  men,  at  the  time  of  the  adoption  of  the  conBtit:u- 
tion  of  1846,  must,  by  virtue  of  the  provision  referred  to, 
continue  to  be  tried  by  a  jury  consisting  of  that  number. 

It  is  said  that  as  the  power  of  the  legislature  to  enlarge 
the  jurisdiction  of  justices  of  the  peace  is  unlimited,  the 
act  of  1860,  giving  them  jurisdiction  of  actions  for  the 
claim  and  delivery  of  property,  authorized  them  to  issue 
process  and  hear  and  determine  all  such  actions,  aud^his 
jurisdiction  was  not  lost  because  they  could  not  impannel 
a  jury  of  twelve  men.  The  only  consequence  was  that 
the  justice  must  try  by  such  a  jury  as  the  court  could 
impannel.  It  would  follow  from  this  reasoning,  that  if 
the  jurisdiction  had  been  conferred  upon  a  court  that  had 
no  power  to  impannel  a  jury,  and  the  parties  must  there- 
fore try -without  one,  of  what  use  is  the  provision  of  the 
constitution  which  secures  the  right  to  a  trial  by  jury  in  all 
cases  in  which  it  had  been  theretofore  used  ?  Even  the 
shadow  of  the  right  would  not  be  left,  under  such  a  con- 
struction. If  when  the  parties  appeared  before  the  justice 
to  try  the  issue  joined  in  such  an  action,  neither  party  de- 
mand a  jury,  the  justice  may  proceed  and  try  the  issues 
and  render  judgment.  The  neglect  to  demand  a  trial  by 
jury  is  a  waiver  of  the  right. 

Or,  if  a  jury  of  twelve  men  is  not  demanded,  the 
justice  may  proceed  and  try  the  issue ;  but  if  such  a  jury 
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is  demanded,  the  power  of  the  justice  to  proceed  in  the 
case  is  at  an  end,  and  the  plaintiff  must  bring  his  action 
in  a  court  of  record. 

The  omission  of  the  legislature  to  provide  for  a  com- 
naon  law  jury,  for  the  trial  of  this  class  of  actions,  is  fatal 
to  the  jurisdiction  of  the  justice  to  try  after  demand  for 
the  jury  to  which  the  parties,  by  the  constitution,  are 
entitled. 

The  judgment  should  be  reversed.    " 

Judgment  affirmed. 

[Fourth  DbpabtmbnTj  Obnbsal  Tbbm,  at  Rochester,  March  6,  1872.    JM- 
UHf  P.  J.,  and  Johmon  and  Talcottj  Justices.] 


^  Chaplin  vs.  Wilkinson. 

The  plainUif,  having  an  account  for  about  $200,  against  F.,  assigned  it  to  Uie 
defendant,  upon  an  agreement  that  the  latter  should  pay  him  whatever  sum 
be  (the  defendant,)  should  have  allowed  to  him  on  the  claim,  by  way  of  set- 
offj  or  counter-claim,  in  an  action  about  to  be  commenced  against  him  by  F. 
Payment  was  to  be  made  whenever  it  was  determined  what  amount  was 
allowed.  The  action  was  commenced  by  F.,  and  the  defendant  set  up  and 
used  the  claim  so  assigned,  in  that  action,  as  a  set-off  or  couuter-claim  to  the 
demand  of  F.  against  him.  The  action  was  tried  before  a  referee,  who,  on 
the  20th  of  February,  1864,  made  a  report,  allowing  to  the  defendant  $187 
on  the  claim  so  assigned.  Judgment  was  entered  on  the  report,  April  29, 
1854.  That  Judgment  was  subsequently  reversed,  and  a  new  trial  ordered. 
Afterwards,  and  before  a  new  trial  was  had,  the  action  was  settled,  between 
the  parties.  The  present  action,  to  recover  the  amount  allowed  to  the  de- 
fendant upon  the  assigned  account,  in  the  former  suit,  was  commenced  April 
4,  1860. 

Eeldf  1.  That  the  plaintiff's  demand  against  Uie  defendant  did  not  become  due, 
under  the  agi*eement,  so  that  the  statute  of  limitations  commenced  to  run, 
until  the  Judgment  was  rendered,  on  the  report.  That  until  that  time  it  was 
not  conclusively  established  and  determined  whether  any  amount  had  been 
allowed  to  the  defendant.  And  that  an  action  brought  within  six  years  from 
April  29, 1854,  was  commenced  in  time  to  save  the  demand  from  the  opera- 
tion of  the  statute. 
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2.  That  by  the  jadgment  in  the  former  suit  both  the  amount  to  be  paid  by  the 
defendant  to  the  plaintiff,  and  the  time  of  payment,  became  flxed^  and  a 
cause  of  action  then  accrued,  to  recover  the  amount  due,  as  thus  ascertained ; 
and  that  the  subsequent  reversal  of  the  judgment  did  not  affect  the  plaintiff's 
right  of  action,  which  had  become  vested. 

8.  That  if  the  defendant,  after  having  availed  himself  of  the  account  assigned, 
in  one  trial,  according  to  the  agreement,  and  had  a  certain  amotunt  allowed, 
settled  the  action,  after  the  reversal  of  the  judgment,  and  thus  prevented 
another  trial  and  determination  as  to  the  amount  due  on  the  daim,  as  between 
F.  and  the  plamtiff,  be  could  not  be  heard  to  say  that  there  had  been  no 
determination  as  to  the  amount,  and  that  nothing  was  due  by  reason  thereof. 
That  he  could  not  thus,  by  his  own  voluntary  act,  destroy  the  plaintiff's 
claim  and  right  of  action  against  himself. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
In  June,  1853,  the  plaintiff  Chaplin  had  an  account 
against  one  Sumner  Fitts,  of  about  91S0,  against  which 
Fitts  had  an  offset  of  an  undetermined  amount.  Fitts  had 
built  a  house  for  Wilkinson,  at  a  contract  price  of  $675, 
on  which  Wilkinson  had  paid  $275 ;  and  Fitts  was  threat- 
ening to  sue  Wilkinson  for  the  balance.  Wilkinson,  to  be 
so  prepared  as  to  throw  the  costs  on  Fitts  if  he  should  sue, 
applied  to  Chaplin  to  purchase  his  account,  to  use  it  as  a 
counter-claim  in  such  anticipated  action.  After  some 
hesitation,  Chaplin  agreed  to  assign  his  claim  to  Wilkin- 
son, upon  an  agreement  by  Wilkinson,  that  if  Chaplin 
would  assign  to  him,  he  would  pay  to  Chaplin  the  amount 
of  his  account,  as  soon  as  it  was  determined  by  the  court 
in  the  anticipated  suit  of  Fitts  against  him,  how  much 
Chaplin's  account  would  be  lessened  by  the  deduction  of 
Fitts'  account  against  Chaplin.  The  parties  went  to  a 
lawyer's  office,  where  the  agreement  between  them  was 
stated  over,  the  assignment  drawn  up,  and  executed,  Wil-' 
kinson  paying  Chaplin  a  nominal  sum  of  $1.  Afterwards, 
Fitts  brought  a  suit  against  Wilkinson,  who  defended, 
and  used  the  Chaplin  account  as  a  counter-claim  so  suc- 
cessfully that  the  referee  in  that  action,  February  20, 1854, 
reported  in  favor  of  Fitts  for  only  $43.85,  allowing  the 


48         CASES  IN  THE  SUPREME  COURT. 

Chaplin  v.  Wilkinson. 

Chaplin  account  at  $137.  Judgment  on  that  report  was 
entered  up  on  the  part  of  Wilkinson,  April  29,  1854, 
for  costs,  against  Fitts.  This  action  was  brought  to  recover, 
among  other  things,  th^  said  sum  of  $137  and  interest; 
the  complaint  alleging  that  the  defendant  had,  in  the  year 
1855,  received  of,  and  realized  from,  Fitts  the  said  sum  of 
$137,  so  allowed  to  him  upon  the  said  assigned  demand. 

The  answer  of  the  defendant  contained,  1st  A  general 
denial.  2d.  An  allegation  of  payment  3d.  A  plea  of  the 
statute  of  limitations.  4th.  An'  averment  that  subsequent 
to  the  rendition  of  the  judgment  in  said  first  cause  of 
action  mentioned,  and  on  or  about  the  9th  day  of  March, 
1855,  the  said  judgment,  by  an  order  of  this  court  duly 
made  and  entered,  was  reversed,  vacated  and  set  aside, 
and  the  same  became  and  was  wholly  void,  and  that  no 
further  or  other  judgment  was  ever  made  or  entered  in  the^ 
suit  in  said  first  cause  of  action  mentioned  and  referred  to, 
nor  did  this  defendant  ever  receive  or  realize  the  sum  in 
said  first  cause  of  action  stated,  or  any  sum,  upon  the  said 
judgment  in  said  first  cause  of  actioq  mentioned,  or  any 
judgment  whatever.  5th.  Set  up  a  counter-claim.  On 
the  trial,  the  plaintiff  proved  the  facts  in  the  case  of  Fitts 
against  Wilkinson,  by  the  judgment  roll.  The  defendant 
introduced  in  evidence,  under  objection,  a  certified  copy 
order  of  reversal,  and  for  a  new  trial,  dated  March  9, 1855. 
After  March  9, 1855,  Wilkinson,  through  his  attorneys, 
arranged  and  settled  the  suit  of  Fitts  against  himself 

The  referee  reported  in  favor  of  the  plaintiff,  for  $118.23. 

Charles  McLtmth,  for  the  appellant 

8.  B.  Melntyre^  for  the  respondent 

By  tht  Courts  Johnson,  J.  The  findmg  of  the  referee, 
upon  all  the  controverted  facts  in  the  case,  is  conclusive. 
The  only  question  of  any  importance,  for  consideration. 
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18,  whether  the  statue  of  limitations  had  run  against  the 
principal  demand  of  the  plaintiff^  before  the  commence- 
ment of  the  action.  The  action  was  commenced  April  4, 
1860.  The  principal  claim  of  the  plaintift*  grew  out  of 
an  assignment  of  an  account  for  about  $200,  which  he  had 
against  one  Fitts.  This  account  he  assigned  to  the  defend- 
ant upon  an  agreement  that  the  defendant  should  pay  him 
whatever  sum  he,  the  defendant,  should  have  allowed  to  him 
on  the  claim  by  way  of  set-ofi^  or  counter-claim,  in  an  action 
about  to  be  commenced  by  said  Fitts  against  the  defend- 
ant. Payment.was  to  be  made  whenever  it  was  determined 
what  amount  was  allowed.  The  action  was  commenced 
by  Fitts,  and  the  defendant  set  up  and  used  the  claim  so 
assigned,  in  that  action,  as  a  set-off  or  counter-claim  to  the 
demand  of  Fitts  against  him.  The  action  was  referred, 
and  tried  by  a  referee,  who,  on  the  20th  of  February, 
1854,  reported,  allowing  the  defendant  $137,  on  the  claim 
so  assigned.  Judgment  was  entered  dn  the  report,  April 
29,  1854.  It  is  plain,  we  think,  that  the  plaintiff's  demand 
against  the  defendant  did  not  become  due,  under  the  agree- 
ment, so  that  the  statute  commenced  to  run,  until  judg- 
ment was  rendered  on  the  report.  Until  that  time,  it  was 
not  conclusively  established  and  determined,  whether  any 
amount  had  been  allowed  to  the  defendant.  The  decision 
of  the  referee  was  only  one  of  the  steps  to  such  determ- 
ination, which  was  consummated  and  rendered  absolute 
by  the  judgment.  The  action  was  therefore  brought  in 
time  to  save  the  demand  from  the  operation  of  the  statute. 
It  appears,  from  the  evidence  in  the  case,  and  the  finding 
of  the  referee,  that  at  the  March  general  term  of  the 
Supreme  Court,  in  the  year  following  the  rendition  of  the 
judgment,  in  the  7th  judicial  district,  the  judgment  so 
rendered  was  reversed,  and  a  new  trial  ordered,  and  that 
afterwards,  and  before  the  new  trial,  the  action  was  settled 
between  the  parties  thereto. 

It  is  argued,  on  behalf  of  the  appellant^  -that  if  a  right 
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of  action  accrued  to  the  plaintiff  by  the  rendition  of  the 
judgment,  it  must  have  failed  and  been  defeated^  by  the 
reversal  of  such  judgment  and  the  ordering  of  a  new  trial 
in  the  action  afterwards ;  and  inasmuch  as  it  has  never 
been  ascertained^  and  determined  in  that  action,  how  much 
was  due  on  the  plaintiff's  account  against  Fitts,  over  and 
above  the  claims  of  Fitts  against  the  plaintiff,  or  how 
much  was  allowed  the  defendant  as  a  set-off,  on  account 
of  the  plaintiff's  demand  against  Fitts,  no  right  of  action 
was  shown  by  the  plaintifi*  against  the  defendant  But 
this  by  no  means  follows. 

By -the  agreement  between  the  parties  when  the  assign- 
ment was  made,  the  amount  which  the  defendant  was  to 
pay  was  to  depend  upon  the  amount  allowed  to  the  de- 
fendant in  his  action  with  Fitts,  and  the  time  of  payment 
was  to  be  when  it  was  determined  what  the  amount  was. 
By  the  judgment,  both  the  amount  and  time  of  payment 
became  fixed,  and  a  cause  of  action  then  accrued  to  recover 
the  amount  due  as  thus  ascertained. 

The  reversal  of  the  judgment,  afterwards,  could  not 
affect  the  plaintiff's  right  of  action,  which  had  become 
vested.  He  was  no  party  to  the  judgment,  and  could  not 
be  affected  by  its  reversal,  one  way  or  the  other,  unless  it 
was  shown  that  such  reversal  was  upon  the  ground  that 
too  much  had  been  allowed  the  defendant  on  the  plaintiff's 
claim  against  Fitts,  as  between  Fitts  and  the  plaintiff,  or 
on  the  ground  that  nothing  was  due  the  latter  from  the 
former.  Perhaps,  in  such  a  case,  the  reversal  might  have 
affected  the  plaintiff  as  respects  the  measure  of  his  recov- 
ery, and  also  in  respect  to  the  time  of  payment.  But 
nothing  of  the  kind  is  shown,  and  there  is  no  presump* 
tion  in  the  defendant's  favor  that  the  reversal  was  upon 
any  such  ground.  If  it  were  otherwise,  however,  in  this 
respect,  the  defendant  is  concluded  by  his  settlement  of 
the  action  with  Fitts,  after  the  reversal  and  before  a  new 
trial.    After  having  availed  himself  of  the  account  assigned 
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in  one  trial,  according  to  the  agreement,  and  had  a  certain 
amount  allowed,  if  he  has  settled  the  action  after  the 
reversal  of  the  judgment,  and  thus  prevented  another 
trial  and  determination  as  to  the  amount  due  on  the  claim 
as  between  Pitts  and  the  plaintiff,  he  cannot  be  heard  to 
say  that  there  has  been  no  determination  as  to  the  amount, 
and  that  nothing  is  due  by  reason  thereof.  He  could  not 
thus,  by  his  own  voluntary  act,  destroy  the  plaintiff's 
claim  and  right  of  action,  against  himself.  Had  he  settled 
the  action  before  any  trial,  be  might,  and  we  think  un- 
doubtedly would)  have  been  liable  to  the  plaintiff  for  the 
whole  face  of  the  claim  or  account  against  Fitts,  under 
the  agreement. 
In  any  view  the  judgment  is  right,  and  should  be  affirmed. 

[Fourth  Dbpabtmbvt,  Qbhbbal  Tbbm,  at  Rochester,  March  6,  1872.    Mul- 
Uh,  p.  J.,  and  Johtuon  and  TaleoU,  Justices.] 


08     Bll 
81h270| 


Bbiqgs  v8.  Easterly  and  others. 

Notwithstanding  the  language  of  section  12  of  the  act  of  the  legislatnre,  of 
February  17, 1848,  to  authorize  the  formation  of  corporations  for  manufac- 
turing bid  other  purposes,  {Lawt  of  1848, 0A.  40,)  which  requires  an  annual  |  grn  sVij 
report  to  be  made  by  every  company  organized  under  such  act,  and  in  case  of 
a  failure  to  make  such  report,  makes  the  trustees  Jointly  and  sererally  liable 
"  for  all  the  debts  of  the  company  then  existing,  and  for  all  that  shall  be 
contracted  before  such  report  shall  be  made,**  is  broad  enough  to  include 
debts  due  from  the  corporation  to  indiyidual  trustees,  yet  the  ftindamental 
rule,  which  lies  at  the  very  foundation  of  all  law,  that  no  person  can,  by  his 
own  transgression,  create  a  cause  of  action  in  his  own  favor,  against  another, 
must  be  applied  to  the  trustees  of  such  a  corporation,  and  debts  of  that 
nature  held  not  to  be  within  the  provisions  of  the  statute. 

Claims  of  a  portion  of  the  trustees  of  a  manufacturing  corporation,  against  the 
corporation,  although  they  may  be  within  the  letter  of  the  act^  yet  not  being 
within  the  mischiefs  intended  to  be  remedied  or  prevented  by  it,  nor  within 
its  spirit  and  intention,  they  are  not  within  its  provisions. 

Thus  where,  at  the  time  a  default  in  making  the  annual  report  required  by  the 
statute  occurred,  claims  against  the  corporation  were  held  by  two  o  the  tms- 
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tees  who,  with  the  others,  were  delinquent  in  making  their  report ;  Held  that 
an  assignee  of  such  claims  conld  not  enforce  the  same  against  all  the  trus- 
tees, under  section  12  of  the  statute. 

ACTION  against  the  defendants,  as  trustees  of  the  *^  Ste- 
venson Manufacturing  Company,"  to  recover  the 
amount  of  certain  debts  of  the  company  under  and  by 
virtue  of  the  statute.  (2  B.  S.  661,  §  12,  5th  ed.)  The 
defendant  Easterly  alone  defended.  The  corporation  was 
organized  in  February,  1868,  under  the  general  act,  and 
its  place  of  business  was  Auburn,  where  all  the  parties 
resided,  and  the  number  of  trustees  was  six,  who  were 
named  in  the  certificate.  The  corporation  carried  on 
business  from  its  organization  till  in  the  summer  of  1869,. 
and  no  report  was  made,  published  or  filed  in  January 
1869,  or  January  1870.  Wackman,  one  of  the  trustees 
named  in  the  certificate,  disposed  of  his  stock,  a  large 
part  of  it  to  the  defendant,  by  a  contract  made  the  last  of 
March  or  forepart  of  April  1868;  and  the  scrip  was  actu- 
ally issued  to  him  in  May  1868,  and  as  soon  as  the  cor- 
poration was  prepared  to  isssue  scrip  for  any  one.  It  was 
claimed  that  Easterly  was  elected  trustee  in  place  of  Wack- 
man on  the  5th  of  May,  1868,  and  thereafter  acted  as  one 
of  the  trustees.  The  action  was  tried  at  the  Cayuga  cir- 
cuit, in  January.  1871,  before  Justice  Dwight  and  a  jury. 
Evidence  was  given  showing  that  Easterly  was  present  at 
the  meeting  at  which  he  was  elected  trustee,  and  that  he 
always  after  acted  as  one  of  the  trustees  of  the  corporation. 

When  the  plaintiff  rested,  the  defendant's  counsel  moved 
for  a  nonsuit  and  dismissal  of  the  complaint,  on  the  fol- 
lowing grounds : 

1st.  That  by  all  the  evidence  which  had  been  produced 
Mr.  Easterly  had  aot  been  shown  to  have  been  a  trustee 
of  the  company. 

2d.  That  a  few  stockholders,  without  due  notice  of  a 
meeting  for  that  purpose,  could  not  expel  a  trustee,  nor 
elect  or  appoint  a  new  one. 
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3d.  Because,  at  the  time  of  the  pretended  appointment 
or  election,  Easterly  was  not  a  stockholder,  and  therefore 
Bot  eligible. 

4th.  Because,  by  the  by-laws  of  the  company,  stock  can- 
not be  transferred  except  on  the  books  of  the  company. 

5th.  Because  the  liability  sought  to  be  imposed  is  in 
the  nature  of  a  penalty,  and  the  statute  is  intended  to 
include  only  those  persons  as  trustees  who  are  named  in 
the  certificate  of  organization,  or  who  shall  be  duly  and 
legally  elected  under  section  three  of  the  act: 

6th.  Because  the  defendant's  occasional  meeting  and 
consulting  with  the  other  trustees,  under  the  impression, 
perhaps,  that  he  was  authorized,  did  not  impose  upon 
him  the  obligation  to  act  as  trustee  after  he  had  learned 
that  he  was  not  duly  authorized. 

The  court  denied  the  motion,  and  the  defendant  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
916,937.61 ;  and  thereupon  an  order  was  made  and  entered 
giving  the  defendant  time  to  make  a  case,  with  a  stay  of 
proceedings,  and  that  the  same  be  heard  at  the  general 
term,  in  the  first  instance. 

F.  KemaUj  for  the  plaintiff. 

L  The  defendant  Easterly  was  one  of  the'trustees,  within 
the  section  of  the  statute  in  question.  1.  Wackman 
ceased  to  be  a  trustee  in  law  and  in  fact  on  the  sale  of  his 
stock.  He  never  acted  afterwards.  (2  B.  S.  659,  §  3, 
5th  ed.)  2.  On  the  5th  of  May,  at  a  meeting  of  the  stock- 
holders, at  which  Easterly  was  present,  and  in  which  he 
took  part,  he  was  appointed  a  trustee  in  place  of  Wack- 
man. He  assented  to  this,  and  thenceforward  acted  as  a 
trustee,  as  the  testimony  proved,  and  the  jury  found. 
3.  As  to  the  corporation,  its  stockholders  and  creditors,  he 
was  a  trustee,  and  his  acts  and  omissions  bound  him  and 
them  as  such.  (3  B.  S.  659,  §  3.  Id.  660,  661,  §§  10,  11, 
12,  13,  15.)    4.  Easterly  is  certainly  estopped  from  deny- 
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ing  that  he  was  a  trustee  of  ther  corporation,  as  to  his 
co-trustees,  or  the  creditors  of  the  corporation.  (FtUton 
Bank  v.  N.  T.  dc.  Canal  Co.,  4  Faige,  133,  134.)  5.  East- 
erly  was  the  equitable  owner  of  the  stock  purchased  of 
Wackman  :on  the  5th  of  May,  when  appointed  tru8«^ 
tee.  He  became  the  legal  owner  on  the  20th  of  May. 
Prom'  that  time  he  was  legally  competent  and  became  a 
trustee. 

,  n.  The  court  properly  declined  to  nonsuit,  or  dismiss 
the  complaint,  as  to  Easterly,  on  the  ground  that  he  was 
not  a  trustee.  The  most  that  could  be  properly  claimed  by 
the  defendant,  was  that  the  question  should  be  submitted 
to  the  jury  under  proper  directions  as  to  the  law.  (^8et 
firii  point) 

III.  It  was  conceded  that  the  corporation  owed  the 
several  debts  sought  to  be  recovered,  and  that  the  plaintifi* 
owned  them  as  assignee.  No  question  was  made  but  that 
they  were  valid  debts,  contracted  by  the  corporation. 

IV.  The  defendant  did  insist,  as  matter  of  law,  that  the 
plaintiff  was  not  entitled  to  recover  the  amount  of  the 
debt,  assigned  to  him  by  Barber,  being  $7019.02,  and  some 
interest ;  and  the  amount  of  the  debt  assigned  to  the  plain- 
tiff by  Knight,  being  $3682.90,  on  the  ground  that  they 
were  trustees  of  the  corporation. 

y.  The  plaintiff  was  entitled  to  recover,  against  the 
defendant  Easterly,  the  amount  of  these  two  demands, 
notwithstanding  they  accrued  to  Barber  and  Easterly  re- 
spectively, while  co-trustees  of  the  corporation  with  East- 
erly. 1.  The  statute  provides  that  every  such  company 
shall  annually,  within  twenty  days  from  the  Ist  day  of 
January,  make  and  publish  a  certain  report;  and  declares 
that  '^  if  any  of  said  companies  shall  fail  so  to  do,  all  the 
trustees  of  the  company  shall  be  jointly  and  severally 
liable,  for  all  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted  before  such  report  shall  be 
made."     (2  B.  S.  661,  §  12,  5th  ed.)    2.  The  omission  to 
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make  the  report,  renders  the  trustees  jointly  liable,  the 
same  as  are  copartners.     One  holding  a  demand,  cannot 
maintain  an  action  at  law  against  the  others  upon  it,  for 
the  same  reason  that  copartners  cannot  sue  each  other  at 
law.     {BaiUy  v.  BaneJcer^  3  Hill^  188  to  192.     Andrews  v. 
Murray,  33  Barh.  364,  365.)   3.  While  an  individual  who 
holds  a  note  made  by  a  firm  of  which  he  is  a  member,  or 
a  valid  debt  due  him  from  the  firm,  cannot  maintain  an 
action  at  law  upon  it,  for  the  reason  stated  in  the  case  of 
Bailey  v.  Barber,  (jmpra,)  it  is  submitted  that  his  assignee 
can  maintain  such  action  against  all  the  members  of  the 
firm.     4.  The  debts  assigned  to  the  plaintiff  by  Barber  and 
Knight  were  valid,  existing  debts,  in  his  favor  against  the 
corporation  the  moment  they  were  assigned  to  him.     The 
statute  makes  all  the  trustees  liable  to  him  for  these  debts. 
Whether  the  plaintiff  contracted  the  debt  with  the  corpo- 
ration, or  purchased  a  valid  debt  against  the  corporation, 
from  Barber  or  Knight,  it  was  a  debt  against  the  corpora- 
tion existing  in  his  favor,  and  all  the  trustees  of  the  corpo- 
ration became  liable  to  him  for  its  payment.    There  is  no 
technical  or  other  difficulty  in  his  enforcing  this  liability 
of  the  trustees.     Suppose  all  the  trustees  had  owned  a 
demand  jointly  against  the  corporation,  and  had  assigned 
it  to  the  plaintiff;  it  would  have  been  a  debt  against  the 
corporation  in  his  favor,  and  he  could  have  enforced  their 
liability  to  him  under  the  statute. 

VL  The  defendant  Easterly  is  not  relieved  from  liabil- 
ity to  the  plaintiff,  as  to  the  debts  assigned  by  Barber  and 
Knight,  on  the  principle  that  no  contribution  can  be  en- 
forced among  wrongdoers.  1.  No  question  of  contribu- 
tion between  the  plaintiff  and  the  defendants,  or  either  of 
them,  arises  in  the  case.  The  demands  are  valid  demands 
in  the  hands  of  the  plaintiff,  against  the  corporation,  and 
the  statute  gives  him  the  remedy  against  all  the  defend- 
ants. Even  conceding  that  Barber  or  Knight  could  not 
have  enforced  contribution  against  Easterly,  the  plaintiff 
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can,  under  the  statate^  enforce  these  debts  against  all  the 
defendants.  2.  But  the  omission  of  the  trustees  to  make 
the  report  does  not  render  them  tort  feasors  within  the 
rule  referred  to.  This  omission  merely  renders  them 
quasi  partners  as  to  the  debt,  and  liable  for  them  as  con- 
tractors. The  dictum  in  Andrews  v.  Murray^  (33  Barb. 
356,  3570  ^  ^^^  contrary,  is  not  good  law. 

Cox  (&  A  very y  for  the  defendant. 

I.  There  is  no  estoppel  in  pais  in  this  case,  as  against 
Easterly,  nor  in  favor  of  anybody.  1.  No  evidence  that 
either  of  these  creditors  ever  acted  in  any  respect  upon  the 
faith  of  Easterly's  assuming  to  be  a  trustee.  2.  ISo  such 
question  was  presented  to  the  jury ;  none  such  is  suggested 
in  the  pleadings.  3.  Nor  does  the  law  favor  an  assertion 
of  an  estoppel.  (Pierrepont  v.  Barnard^  5  Barb.  374,  375. 
Jackson  V.  Brinckerhoff,  3  John.  Cos.  101.)  4.  The  bottom 
principle  of  equitable  estoppel  is,  that  no  man  shall  take 
advantage  of  his  own  wrong.  (JPickard  v.  Sears^  6  Ad.  dh 
Ell  469.  Titus  v.  Morris^  40  Maine^  348.  Hill  v.  Epley, 
31  Penn.  331.  Bezell  v.  Odell,  3  Hill,  215.)  "  Always  a 
shield,  never  a  sword."  {Pierrepont  v.  Barnard^  5  Barb, 
374.)  Estoppel  is  limited  to  what  is  necessary  to  put  "the 
parties  in  the  position  which  they  would  have  occupied 
had  the  admission  not  been  made."  {Bocock  v.  Pavey, 
8  Ohio,  270.  Hills  y.  Varet,  3  N.  Y.  Leg.  Obs.  105.)  The  act, 
or  investment  of  the  plaintiff,  must  have  resulted  on  the 
faith  of  the  act  or  admission,  which  is  alleged  ad  ground 
of  estoppel.  {Dezell  v.  OdeU,  3  Hill,  221.  Herman's  Law 
of  Est.  2li%  ZA5.  2HUl,2\%.  5  Denio,  157.  6  Add  Ell. 
479.  Lawrence  v.  Brown,  5  N.  T.  394.  Chaut.  Bank  v. 
White,  6  id.  236.  Heeler  v.  Davis,  5  Buer,  507.)  It  must 
have  come  to  the  knowledge  of  the  creditor  and  induced 
his  investment  (Chitty  on  Gont.  243.  5  N.  Y.  364.  Parsons 
Merc.  Law,  167.  Halcroft  v.  Hoggins,  52  Eng.  Com.  L.  488. 
Pott  V.  Eyton,  54  id.  31.    Irvin  v.  Conklin,  36  Barb.  64.) 


BOCHESTBR— MARCH,  1872.  57 


Briggs  •.  Easterly. 


To  apply  this  doctrine :  Had  it  been  shown  that  Durston 
was  sent  by  these  creditors  to  inquire  of  Easteriy  whetuer 
he  was  a  tmstee,  with  a  view  to  extend  the  credit^  or  sell 
the  goods,  kc.f  in  question ;  that  all  this  was  told  by 
Durston  to  Easterly ;  and  then  Easterly  had  affirmed  that 
he  was  a  trustee ;  then  upon  showing  that  the  creditors 
relied  upon  that  information,  and  trusted  the  concern,  the 
ground  of  equitable  estoppel  would  have  existed,  ^ot 
otherwise. 

IL  The  defendant  never  was  a  trustee  of  this  company. 
The  action  of  the  stockholders,  in  attempting  to.  remove 
S.  D.  Wackman,  one  of  the  trustees  named,  from  his 
office  as  trustee,  by  resolution,  and  to  put  Easterly,  the 
defendant,  in  his  place,  was  wholly  void. 

IIL  The  defendant  never  having  been  elected,  or  con- 
stituted a  trustee,  by  any  valid  act  of  anybody,  his  acting 
with  the  trustees  for  a  certain  period  of  time  did  not  invest 
him  with  the  right  of  a  trustee,  or  impose  upon  him  the 
duties  and  liabilities  prescribed  by  section  12  of  the  act 
under  which  this  company  was  organized.  1.  No  ques- 
tion of  estoppel  can  arise  in  this  case,  as  has  been  shown. 
The  plaintiff  does  not  claim  to  make  him  liable  for  any 
act  done  as  trustee  de  facto^  or  colore  officii.  2.  The  fact 
that  he  acted  with  the  trustees  for  a  time,  under  the  erro- 
neous impression  that  he  was  legally  authorized  so  to  do, 
did  not  constitute  him  a  trustee,  or  invest  him  with  any 
of  the  rights,  powers,  or  duties  of  a  trustee ;  or  require 
him  to  continue  so  to  act.  3.  The  statute,  (§  12,)  requires 
the  report  to  be  signed  by  the  president  and  a  majority 
of  the  trustees,  and  upon  failure  the  trustees  are  liable,  &c. 
By  the  word  trustees  the  statute  refers  only  to  those  per- 
sons napied  in  the  certificate,  (§  1,)  and  those  who  shall 
be  elected  under  section  3.  Suppose  now  that  Easterly, 
Robinson  and  others,  (none  oPthem  statute  trustees,)  had 
made  and  published  such  a  report  as  the  act  required, 
in  December,  1868 ;  signing  their  names  as  apparent  trus- 
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tees.  Would  this  have  been  a  compliance  with  the  act 
on  the  part  of  the  corporation  ?  Could  it  have  been  suc- 
cessfully pleaded  by  Wackman,  Barber  and  others,  the 
real  trustees,  in  an  action  against  them  by  the  creditors 
under  this  statute  ? 

lY.  This  statute  liability  is  in  the  nature  of  a  penalty; 
it  is  severe,  and  unless  strictly  within  the  act,  it  should 
not  be  extended  so  as  to  embrace  the  defendant.  1.  *'  The 
provision  is  highly  penal,  and  the  rules  of  law  do  not  al- 
low us  to  extend  it  by  construction  to  cases  not  fairly 
within  the  language."  (Garrison  v.  Howey  17  N.  T.  458, 
466.  Craw  v.  JEaaterlyy  supra.)  This  defendant  removed 
to  Tennessee  in  December,  1868 ;  it  was  then  the  duty  of 
Barber  and  the  others,  who  were  the  trustees,  to  make  the 
report  required.  Having  ascertained  that  he  had  not  been 
legally  constituted  a  trustee,  Easterly  had  the  right  to 
rely  upon  and  believe  that  the  statute  imposed  no  obliga- 
tions upon  him  to  act  in  the  future  as  trustee,  and  there  is 
neither  justice  nor  equity  in  the  attempt  to  strain  the 
statute  in  order  to  render  him  liable  for  the  subsequent 
delinquencies  of  the  regular  trustees.  2.  Conceding  that 
under  certain  circumstances,  the  company  might  be  liable 
to  outside  creditors  for  his  acts  theretofore  done  in  colore 
officiiy  and  under  the  impression  that  he  was  authorized, 
there  was  no  obligation  resting  upon  him  to  continue  to 
act  as  trustee,  after  he  had  learned  that  such  impression 
was  erroneous.  3.  Having  ascertained  that  he  was  not 
authorized  "  to  manage  the  concerns  of  the  company,"  he 
cannot  be  made  liable  for  this  subsequent  refusal,  or  fail- 
ure to  act.  One  erroneous  action  done  under  a  mistake, 
cannot  be  the  ground  of  a  penal  liability  for  an  omission 
to  do  others.  Finally  :  A  more  grossly  inequitable  and 
unjust  cause  of  action  was  never  brought  before  this  court. 
A  crew  of  delinquent  trustees  of  a  bursted  bubble,  unite 
to  fasten,  not  only  their  own  liability,  but  their  own 
claims,  upon  Easterly,  who  was  in  no  respect  delinquent. 
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The  true  neglect,  is  the  neglect  of  Barber,  Enight  and 
Davis,  for  which  they  propose  to  sacrifice  Easterly. 

By  the  Oaurt,  Johnson,  J.  This  case  is  not  distinguish- 
able in  its  facts,  and  upon  the  general  merits,  from  that  of 
Orato  V.  EoBterly^  decided  by  this  court  in  June  term  last, 
and  must  be  governed  by  that  decision.  We  there  held 
that  the  defendant,  Easterly,  was  not  a  lawful  trustee  of 
the  corporation,  and  had  not  become  personally  liable  for 
the  debts  thereof,  by  reason  of  the  default  of  the  trustees 
in  making  their  report  as  required  by  statute.  We  do  not 
propose  to  review  that  decision,  on  that  point. 

There  is  one  feature  of  this  case,  however,  which  deserves 
consideration,  in  view  of  the  possibility  of  our  decision,  on 
the  question  presented  by  the  case  above  referred  to,  being 
held  erroneous  by  the  court  of  last  resort  The  plaintiff 
is  assignee  of  the  demands  upon  which  the  action  is 
brought  They  are  debts  of  the  corporation,  and  the 
plaintiff  seeks,  by  his  action,  to  charge  the  defendants  per- 
sonally with  the  payment  of  those  debts,  on  the  ground 
that  they  had  refused  or  neglected  to  make  the  report 
required  by  section  12  of  the  act  of  1848.  {Se%B.  Laws  of 
1848,  ch.  40.) 

All  the  persons  claimed  to  have  been  trustees  by  the 
plaintiff',  are  made  parties  defendant,  including  the  de- 
fendant Easterly.  All  the  defendants,  except  Easterly 
make  default  in  the  action,  and  allow  judgment  to  go  against 
them,  and  he  alone  defends.  More  than  two-thirds  of  the 
amount  of  the  plaintiff's  recovery  consists  of  claims  which 
belonged  to  two  of  the  defendants,  who  were  two  of  the 
trustees  originally  appointed,  and  who  were  confessedly 
trustees  at  the  time  of  the  default  in  making  the  report, 
from  which  the  right  of  action  against  any  of  the  defend- 
ants springs.  The  assignment  to  the  plaintiff  by  these 
two  trustees  was  after  the  default.  This  presents  the 
question  whether  any  right  of  action  in  favor  of  these 
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debts  of  the  corporation  accrued  against  any  of  the  trus- 
tees, under  the  statute.  At  the  time  of  the  default  they 
were  debts  of  the  corporation,  in  favor  of  the  two  trustees 
who^  with  the  others,  were  delinquent  in  making  their 
report.  The  statute  requires  the  report  to  be  made  within 
twenty  days  from  the  first  day  of  January,  in  each  year, 
which  report  is  to  be  signed  by  the  president  of  the  com- 
pany, and  a  majority  of  the  trustees,  and  verified,  and  in 
case  of  a  failure  to  make  such  report,  makes  the  trustjees 
jointly  and  severally  liable  "for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made."  The  language  used  is 
broad  enough  to  include  the  debts  of  individual  trustees 
against  the  corporation,  and  the  question  arises  whether 
such  debts  are  within  the  provision  of  the  act.  In  the 
case  oi  Merchants'  Bank  v.  BliBSy  (35  N.  Y.  412,  416,)  it  was 
held  that  this  liability  which  the  statute  creates  against  the 
trustee,  was  in  the  nature  of  a  penalty  for  the  violation  of 
its  provisions,  and  was  intended  for  the  protection  of  cred- 
itors, and  the  prevention  of  frauds  upon  the  public,  in 
respect  to  the  financial  condition  of  such  corporations. 

The  obvious  policy  and  intention  were,  to  aid  and  pro- 
tect outside  creditors,  who  had  no  means  of  knowing 
whether  the  corporation  was  entitled  to  credit  or  not,  and 
not  the  trustees  themselves,  by  whom  all  the  debts  against 
the  corporation  are  created,  and  who  are  charged  with  the 
duty  of  giving  the  information  to  the  public.  Clearly  it 
was  no  part  of  the  design  of  the  statute,  to  enable  trustees, 
by  means  of  their  own  wrong  and  neglect  of  duty,  to  cre- 
ate a  personal  liability  against  their  fellow  trustees,  in 
respect  to  their  own  claims  and  demands  against  the  corpo- 
ration. To  impute  such  an  intention  would  be  an  unjust 
and  unmerited  reproach  upon  the  statute,  and  the  legis- 
lature which  enacted  it.  It  would  place  the  statute  in  op- 
position to  the  fundamental  principles  not  only  of  law  but 
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of  good  coDscience  and  morals.    Ko  such  constrnction  can 
be  allowed. 

Notwithstanding  the  general  language  of  the  act,  there- 
fore,  the  fundamental  rule,  which  lies  at  the  very  founda- 
tion of  all  law,  that  no  person,  by  his  own  transgression, 
can  create  a  cause  of  action  in  his  own  favor,  against 
another,  must  still  be  applied  to  trustees  of'  these  corpora- 
tions. 

The  personal  liability  is  imposed  by  way  of  punishment 
for  the  transgression,  solely,  and  if  the  wrongdoer  himself 
is  to  share  in  the  benefit  resulting  from  the  wrong,  it  is 
easy  to  see  to  what  intolerable  mischief  and  oppression  the 
provision  may  lead.  I  conclude,  therefore,  that  although 
these  claims  of  these  two  trustees  may  be  within  the  letter 
of  the  act,  yet  not  being  within  the  mischiefs  intended  to 
be  remedied  or  prevented  by  it,  nor  within  its  spirit  and 
intention,  they  are  not  within  its  provisions.  Even  if 
Easterly  were  a  legal  trustee,  he  cannot  be  made  liable  for 
these  demands  of  his  co-trustees,  againftt  the  corporation. 
It  could  make  no  difference,  in  that  case,  that  he  was 
equally  in  fault  Because,  in  that  position,  he  can  defend 
upon  the  maxim,  that  where  both  are  equally  in  fault,  the 
condition  of  the  defendant  is  preferable. 

"  It  is  plain  enough  that  if  no  cause  of  action  had  accrued 
in  favor  of  the  assignors,  at  the  time  of  the  assignment, 
the  plaintiff  has  none  now,  in  respect  to  these  claims  de- 
rived from  the  trustees. 

One  of  the  plaintiff's  assignors  was  the  president  of  the 
corporation,  and  it  is  a  notable  and  very  suggestive  cir-* 
cumstance,  that  each  of  these  assignors,  who  were  trus- 
tees, have  not  only  allowed  themselves  to  be  sued,  with 
the  other  trustees,  on  these  large  claims  thus  assigned, 
but  have- allowed  judgment  to  go  against  them  by  default. 
It  appears  that  the  defendant  Easterly,  at  the  time  when 
the  report  should  have  been  made,  was  a  resident  of  the 
State  of  Tennessee. 
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The  question  of  the  liability,  on  account  of  these  claims 
assigned  by  the  two  trustees,  was  distinctly  raised  by  the 
defendant's  counsel,  and  overruled.  In  any  view,  there- 
fore, there  must  be  a  new  trial,  with  costs  to  abide  the 
event. 

New  trial  granted. 

[FoiTBTH  Bbpaktxeht,  Qbbbral  Tbbm,  at  Bochester,  March  6,  1872. 
MuUin,  P.  J.,  and  Johruon  and  Taieoti,  Justices.] 


-♦••- 


^^^  ^,«S5  J.  Goodrich  Scott,  plaintiff  m  error,  vs.  The  People, 

defendants  in  error. 

• 

To  snstain  an  indictment  for  obtaining  the  signature  of  an  individual  to  prom- 
issory notes  given  for  the  price  of  property  sold  to  him,  by  false  pretenses, 
the  pretenses  alleged  to  be  false  must  be  shown  to  be  of  some  existing  fact, 
and  made  for  the  purpose  of  inducing  the  purchaser  to  execute  the  notes. 

Both  the  inducement  and  the  fraudulent  purpose  are  facts  to  be  proved,  and 
are  not  to  be  presumed. 

An  indictment  for  obtaining  the  signature  of  a  purchaser  to  promissory  notes 
given  for  the  purchase  price  of  property  sold  to  him,  by  false  pretenses  and 
representations  as  to  the  price  asked  for  the  property  by  a  third  person, 
who  was  the  owner,  cannot  be  sustained,  where  the  proof  shows  that  no 
representations  were  made  by  the  defendant,  in  regard  to  the  price,  except 
that  he  told  the  purchaser,  in  the  course  of  the  negotiations,  that  he  did  not 
think  the  seller  would  take  less  than  a  sum  named ;  and  that  the  only  repre- 
sentaUons  as  to  price,  at  the  time  of  the  sale  and  purehaee,  were  made  by  the 
seller.    Mullin,  P.  J.,  dissented. 

Although  the  price  asked,  and  finally  agreed  to  be  paid  by  the  purchaset,  be 
fixed  by  collusion  between  the  owner  of  the  property  and  the  defendant, 
for  the  purpose  of  defrauding  the  purchaser,  such  collusion,  though  it  may 
be  an  indictable  ofiense,  is  not  the  offense  charged. 

If,  in  fact,  the  price  agreed  to  be  paid  by  the  purchaser  was  the  price  de- 
manded by  the  seller,  at  the  time  of  the  sale,  the  motive  in  asking  that  price 
is  of  no  consequence,  so  far  as  the  ofiense  charged  is  concerned. 

WRIT  of  error  to  the  Jefferson  oyer  and  terminer.    The 
plaintiff  in  error,  Scott,  was  indicted  jointly  with 
one  William  B.  Nicholson^  for  obtaining,  under  false  pre- 
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tenses,  the  signature  of  one  George  A.  Wilson  to  six 
promissory  notes  of  91000  each. 

At  the  close  of  the  proof  the  prisoner's  counsel  moved 
the  discharge  of  the  prisoner,  on  the  grounds  generally 
of  the  insufficiency  of  the  indictment  and  the  proofs ; 
which  motion  was  denied. 

The  jury  found  a  verdict  of  guilty  in  manner  and  form 
as  charged  in  the  indictment  A  motion  in  arrest  of  judg- 
ment and  for  a  new  trial  was  made  upon  the  case  as  set- 
tled.   The  motion  was  denied,  with  exceptions  • 

F.  W.  Eubbardy  for  the  plaintiff  in  error. 

I.  The>h)dictmeut  fails  to  charge  Scott  with  the  crime, 
under  the  statute,  of  obtaining  the  notes  in  question  from 
Wilson  under  false  representations.  It  is  alleged  that 
Nicholson  obtained  the  notes  in  payment  for  the  one-half 
of  the  purchase  price  of  the  patent.  It  is  not  alleged  in 
the  indictment,  that  Scott  had  any  interest  in  them.  The 
theory  is  that  Scott  confederated  with  Nicholson  to  enable 
him  to  obtain  the  signature  of  Wilson  to  these  notes.  If 
that  is  true,  Scott  may  perhaps  be  liable  under  the  statute 
in  regard  to  conspiracy.  (3  12.  8.  972,  §  8.  See  statute  of 
Cheats,  3  B.  S.  556,  §  55.)  To  be  liable  under  this 
statute,  a  person  must  obtain  the  signature  of  another. 
Webster  defines  "obtain ''to  mean,  **to  get — ^to  gain — 
to  gain  possession  of  a  thing — to  acquire — to  keep — to 
hold."  The  indictment  fails  to  bring  Scott  within  this 
definition. 

n.  The  indictment  does  not  charge  any  offense  punish* 
able  under  the  statute  of  Cheats.  (3  B.  S.  956,  §  55.) 
In  order  to  a  conviction  under  this  statute,  it  will  be  con- 
ceded that  the  false  representation  must  be  of  some  exist- 
ing fact  known  to  be  false,  and  uttered  with  intent  to 
deceive  and  defraud.  (1  Colby,  562.  1  Wheeler'a  Cr.  Cos. 
469-  Barb,  Orim.  Law,  131.  The  People  v.  Tompkins, 
1  Park.  224.    2  Bishop's  Orim.  Law,  §§  397,  409.     U.  S. 
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Orim.  Law,  172,  156.  11  Wend.  558.  U  id.  565.  25  id. 
401.  41 JE^^.  a  L.  B.  183.  7  Oar.  &  P.  825.  fTAarton'* 
Am.  Grim.  Law^  §  208.  Barbour's  Grim.  Law,  137,  2c2  ed. 
3  jTerm  J2.  98.)  It  must  not  be  the  expression  of  an  opin- 
ion, or  a  mere  act  done,  however  calculated  to  deceive, 
(1  Wheeler's  Grim.  Law,  448,)  or  a  promise  of  something 
to  be  done  in  the  future.  {Banney  v.  The  People,  22  N.  Y. 
413.)  These  principles  are  recognized  by  the  court  in  its 
charge  to  the  juiy,  and  hence  excluded  from  the  jury  the 
1st,  3d,  and  4th  allegations  in  the  indictment.  The  first, 
because  it  was  a  mere  expression  of  opinion,  in  regard  to 
the  value  of  the  patent.  The  third,  because  it  was  prom- 
issory in  its  character,  that  Scott  would  purchase  one-half 
the  patent ;  and  the  fourth,  because  it  related  to  an  act 
done — the  turning  out  the  securities.  The  court  held  that 
the  second  allegation  embraced  a  representation  aa  to  an 
existing  fact,  and  if  made  and  was  knowingly  untrue,  it 
was  punishable  under  this  statute.  This  ruling  was  ex- 
cepted to,  and  the  court  was  requested  to  charge  the  con- 
verse, which  it  declined  to  do,  with  exception.  The 
allegation  is  this :  '*  That  the  real  and  true  price  in  money 
asked,  named  and  fixed  for  the  said  improvement,  and 
letters  patent  by  the  said  William  B.  Nicholson,  was  the 
said  sum  of  (12,000."  The  negation  is:  ^^ Whereas,  in 
truth  and  in  fact  the  real  and  true  price  in  money  asked, 
named  and  fixed  for  the  said  improvement  and  letters 
patent  by  the  said  William  B.  Nicholson,  was  not  the  said 
sum  of  $12,000,  but,  on  the  contrary,  was  the  sum  of  (3000 
only."  1.  In  the  first  place,  we  say  there  is  no  allegation 
in  the  indictment  that  Scott  made  any  representation  on 
the  subject  It  is  alleged  that  the  price  was  named  and 
fixed  by  Nicholson  alone,  upon  his  own  patent,  and  for 
his  own  benefit.  2.  We  submit,  that  if  the  indictment  is 
sufiicient  as  it  respects  Scott,  in  form,  it  does  not  charge 
an  offense  under  the  statute.  The  statement  of  a  price  at 
which  Nicholson  will  sell  the  patent,  is  not  a  statement 
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of  an  existing  fact,  much  less  is  it  a  representation.  It  id 
neither  a  statement  or  representation  of  any  fact — it  is 
simply  the  expression  of  a  proposition ;  an  offer.  The 
asking  price  of  a  thing  is  ideal,  speculative,  does  not  em- 
hody  any  fact  or  reality.  Webster  defines  a  fact  to  bej 
"1,  Anything  done,  or  that  comes  to  pass — an  act — a 
deed — ^an  effect  produced  or  achieved — an  event ;  2.  Real- 
ity— ^truth."  An  existing  fact  must  be  some  definable 
thing,  event  or  reality — something  existing,  to  which  the 
representation  relates — not  created  or  existing  only  in  the 
representation  itself.  The  attempt  was  made  on  the  trial, 
to  prove  that  the  price  had  been  fixed  between  IN'icholson 
and  Scott  at  93000 ;  but  the  difficulty  is,  there  is  no  repre- 
sentation alleged  as  to  that  The  case  would  be  diffierent 
if  it  had  been  alleged  that  it  was  represented  that  the  price 
fixed  between  Nicholson  and  Scott  was  912,000,  whereas, 
in  fact,  it  was  but  $3000.  There  would  be  a  misrepresen- 
tation of  an  existing  fact.  Here  the  only  thing  alleged  is 
that  912,000  was  the  price  Nicholson  asked,  or  named  for 
the  patent  This,  as  before  remarked,  is  not  a  fact — ^a 
representation  of  some  collateral — it  is  simply  a  statement 
of  the  price  he  then  fixed  uppn  his  patent.  The  negation 
cannot  enlarge  the  representation  alleged.  The  office  of 
a  negation  is  to  affirm  the  falsity  of  the  representation, 
and  nothing  more.  3.  The  representation,  ad  alleged,  doeb 
not  state  with  whom,  or  between  whom,  the  price  of  th6 
patent  was  fixed.  It  simply  states  that  Nicholson  said  his 
price  was  912,000.  As  between  Nicholson  and  Wilson 
that  was  true ;  that  was  the  price  he  then  named.  4.  The 
statute  does  not  authorize  conviction,  because  of  the  sup- 
pression of  the  truth.  Responsibility  arises  only  upon  thd 
truthfulness  of  the  representations  of  facts  actually  made, 
not  upon  omissions.  There  is  no  allegation  in  this  indict- 
ment in  regard  to  any  other  price  than  the  one  stated  by 
Nicholson  to  Wilson  of  $12,000 — no  allegation  that  any 
price  had  been  previously  named  to  Scott.  5.  To  prbve 
Vol.  LXn.  6 


66  CASES  IN  THE  SUPREME  COURT. 

Scott  r.  The  People. 

that  Nicholson  had  previously  proposed  to  sell  to  Scott 
for  $3000,  does  not  falsify  the  statement  that  his  price 
was  $12^00 ;  as  to  Wilson,  that  was  his  price.  Hence 
we  insist  that  the  indictment  does  not  allege,  in  this  par- 
ticular, any  offense,  cognizable  under  the  statute,  in  rela- 
tion to  false  pretenses. 

m.  The  representation,  as  charged  in  the  indictment, 
is  not  one  calculated  to  deceive  or  mislead,  and  therefore 
not  indictable.  A  person  of  ordinary  prudence  could  not 
be  prejudiced.  (1  Colby^  563.  4  Hill^  9.)  Wilson  must 
have  understood  that  the  price  of  a  patent  is  a  mere  fanci- 
ful, indeterminate  thing — ^may  be  $1000,  or  $25,000.  The 
bantering  about  the  price,  by  the  parties,  shows  it  was  so 
understood.  Wilson  got  all  he  bargained  for,  and  would 
not  be  defrauded  by  this  representation  of  value.  The 
court  must  see  that  this  matter  of  price  was  of  slight  con- 
sideration with  Wilson,  in  inducing  him  to  give  these 
notes.  The  fact  that  Scott  was  purchasing  one-half  at 
$6000,  must  have  been  most  potential  with  him. 

IV.  It  was  not  competent,  on  the  trial,  for  the  prosecu- 
tion to  prove  that  the  price  between  Kicholson  and  Scott 
was  fixed  at  $3000.  The  representation,  as  alleged,  does 
not  embrace  any  such  fact ;  no  allusion  is  made  to  any 
price  of  the  patent,  except  as  there  stated  by  Nicholson  to 
Wilson.  But  conceding  the  proof  competent,  it  fails  to 
show  that  the  price  of  the  patent,  as  between  Nicholson 
and  Scott,  was  $3000.  Nicholson  is  the  only  witness  who 
speaks  on  the  subject^  and  this  is  all  he  says:  ^'He 
(Scott)  asked  what  I  would  take  for  it ;  I  said  $3000 ;  he 
said  he  would  get  me  three  good  notes  for  it,  but  I  mufit 
ask  $12,000,  or  $15,000  for  it,  so  he  could  make  some- 
thing out  of  it."  Here  is  no  sale,  or  proposal  of  sale,  of 
the  patent  to  Scott  Scott  nierely  inquires  what  he  would 
take,  and  Nicholson  says  $3000.  Here  was  no  price  fixed 
on  the  patent.  The  substance  is,  Nicholson  is  content  if 
he  can  get  $3000,  and  is  willing  that  Scott  should  have 
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the  surplus  for  his  services.  We  insist  that  this  evidence 
does  not  sustain  the  negation  in  the  indictment;  that  the 
price  was,  in  fact,  fixed  at  ^3000  instead  of  812,000. 

V.  It  may  be  insisted  on  the  other  side,  that  the  repre- 
sentation by  IS'ichoIson,  fixing  the  price  at  912.000,  was 
done  at  the  instance  and  request  of  Scott.  Suppose  that 
be  conceded,  we  say,  in  answer,  that  according  to  the  tes- 
timony of  Nicholson  quoted  above,  it  is  true — it  is  pre- 
cisely according  to  the  arrangeiqent  between  I^cholson 
and  Scott  As  between  them,  IS'icholson  would  be  satis- 
fied with  93000,  but  as  to  the  purchaser,  If  icholson  was  to 
adk  -from  912,000  to  9IS9OOO.  This  was  an  arrangement 
which  they  had  a  right  to  make,  and  it  is  no  fraud  upon 
the  purchaser  not  to  disclose  the  fact  that  Scott  was  to 
have  all  that  could  be  obtained  over  $3000.  Under  this 
statute  a  part^  is  only  liable  for  a  false  statement  made  by 
him,  with  intent  to  cheat  Here  then,  was  no  false  state- 
ment ;  what  Nicholson  did  say  was,  that  he  would  take 
912,000  for  the  patent.  That  was  in  and  of  itself  true, 
and  was  in  accordance  with  the  arrangement  made  with 
Scott. 

VI.  Upon  the  theory  that  there  was  but  one  representa- 
tion in  the  indictment  properly  before  the  jury,  as  the  court 
finally  held,  all  the  evidence  which  pertained  solely  to  the 
other  specifications,  which  was  objected  to,  was  errone- 
ously received. 

Vn.  We  ask  a  reversal  of  the  conviction,  upon  the  sev- 
eral grounds  above  mentioned,  but  especially  upon  the 
ground  that  the  indictment  does  not  charge  a  criminal 
offense  against  Scott  under  the  statute ;  that  the  asking  or 
fixing  a  price  on  a  patent,  is  not  a  representation  of  any 
existing  fact;  that  if  it  is,  the  representation  is  not  proved 
to  be  false ;  that  there  was  no  fixing  of  any  price  upon  the 
patent,  as  between  Nicholson  and  Scott ;  that  what  Nichol- 
son did  say  to  Wilson  about  the  price,  was  truthful,  and 
was  not  in  any  sense  false;  that  whatever  question  of 
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iiiX)raU  there  may  be  in  the  case,  there  has  been  no  crime 
committied  under  the  statute  in  regard  to  false  pretenses, 
which)  under  well  settled  a(^udicat\onSy  is  to  be  rigidly 
construed. 

P.  0.  WHUamSy  (district  attorney,)  for  the  people. 
.  L  The  representation  alleged  in  the  indictment,  and  sub- 
mitted to  the  jury,  is  sufficient  to  sustain  a  conviction.  It 
is  a  representation  of  an  existing  fact.  If  there  was  a  real^ 
true  price  named  and  fixed  by  Ificholson  for  the  patent, 
it  was  an  existing  fact,  a  misrepresentation  of  which  would 
be  sufficient  to  sustain  a  conviction. 

n.  The  evidence  is  sufficient  to  sustain  the  allegation 
in  the  indictment,,  that  the  prisoner  made  the  representa- 
tion. The  prisoner  and  Nicholson  were  acting  in  concert, 
and  according  to  a  previous  arrangement,  that  the  price, 
though  $3000  in  fact^  should  be  stated  by  Nicholson  to  be 
^^12,000,  in  order  to  deceive  Wilson,  induce  him  to  give 
six  notes,  and  thus  put  $3000  into  the  prisoner's  pocket. 
Nicholson  stated  the  price  to  be  $12,000,  by  the  defend- 
ant's procurement,  and  according  to  such  previous  arrange- 
ment The  prisoner  was  present  and  acquiesced  in  it,  and 
by  all  his  acts  and  words,  aided  in  making  the  representa- 
tion, and  in  inducing  Wilson  to  believe  it  to  be  trueu 
Where  two  parties  are  thus  acting  in  concert  in  the  com* 
mission  of  an  oifense,  each  is  responsible  for  the  words 
and  acts  of  the  other.  No  authority  would  seem,  to  be 
necessaiy  to  establish  this  general  proposition.  The  atten- 
tion of  the  court  is  asked  to  the  following  cases,  however^ 
as  peculiarly  applicable  to  this  branch  of  this  case :  JFW- 
ler  Y.  The  Peoph,  (18  Sow.  493 ;)  Adam  v.  The  People^ 
(1  Oomt  173.) 

m.  The  falsity  of  the  representation  is  fully  established 
by  the  evidence.  Nicholson's  real  price  for  the  patent  was 
$3000  ;  he  so  told  the  prisoner,  and  that  was  the  amount 
he  actually  received  for  it    He    never,  in  good  faith, 
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Stated  or  named  any  other  price^  except  in  pursaance  of 
the  arrangement  with  the  prisoner,  and  that  was  done, 
not  becaase  his  pricef  was  changed  or  different,  or  because 
he  expected  to  receive  any  different  price,  but  simply  and 
only  to  enable  the  prisoner  to  cheat  and  defraud  Wilson 
out  of  the  balance  over  and  above  his  real  price,  $3000.  In 
other  words,  I  say  if  this  judgment  can  be  legally  sustained^ 
it  ought  to  be. 

JoHKSOisr,  J.  The  plaintiff  in  error  was  indicted  with 
one  Nicholson,  for  obtaining  the  signature  of  George  A. 
Wilson,  to  six  promissory  notes  of  $1000  each,  by  false 
pretenses,  upon  the  purchase  by  the  latter  of  Nicholson, 
of  the  title  to  one  half  of  a  certain  patent  right  Several 
pretenses  alleged  to  have  been  false  were  set  out  in  the 
indictment,  only  one  of  which  it  will  be  necessary  to  con- 
sider, as  the  judge  who  presided  upon  the  trial,  when  sub- 
mitting the  case  to  the  jury,  charged  and  instructed  thetn 
that  upon  that  one  only  could  the  plaintiff  in  error  be 
convicted  of  the  offense  charged. 

That  pretense  was  in  regard  to  the  real  and  true  price 
for  the  whole  right  The  charge  in  the  indictment  upon 
this  subject,  was  that  Scott,  the  plaintiff  in  error,  and 
Nicholson,  falsely  pretended  and  represented  that  the  real 
and  true  price  in  money,  asked  and  fixed  by  Nicholson  for 
the  said  right,  was  the  sum  of  $12,000,  whereas,  in  truth, 
the  true  price  in  money,  asked  and  fixed  for  said  right  by 
said  Nicholson,  was  only  $3000.  The  plaintiff  in  error 
was  convicted  on  this  charge  in  the  indictment,  his  accom- 
plice, Nicholson,  the  owner  and  vendor  of  the  patent, 
being  used  as  a  witness  by  the  people.  The  only  facts  in 
regard  to  the  price,  and  the  representations  in  respect  to 
it  which  the  evidence  tended  to  prove,  were  that  Nichol- 
son, who  was  the  owner  of  the  patented  right,  desired  to 
sell  the  same,  and  wished  the  plaintiff  in  error  to  assist 
tiim  in  making  the  sale.    That  the  plaintiff  in  error  in<* 
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quired  of  NicholsoD  what  he  would  take  for  his  right,  and 
was  informed  hj  iN'icholBon  that  he  would  take  (3000. 
That  thereupon  the  plaintiff  in  error  informed  Nicholson 
that  he  would  get  him  three  good  notes  for  it,  but  he, 
Nicholson,  must  ask  $12,000  or  ((15,000  for  it,  so  that  he, 
the  plaintiff  in  error,  could  make  something  out  of  it  On 
the  evening  of  the  same  day,  the  plaintiff  in  error  and 
Nicholson  together  saw  Wilson,  and  negotiations  com- 
menced for  the  purchase  of  the  right  Nicholson  at  first 
asked  $15,000.  Wilson  thought  the  price  ought  not  to 
be  over  $10,000 ;  but  it  was  finally  fixed  by  Nicholson  at 
$12,000,  and  the  bargain  was  made  at  that  price.  The 
plaintiff*  in  error  pretended  to  be  a  joint  purchaser  with 
Wilson  of  the  right  Wilson  gave  the  notes  in  question 
for  his  half  of  the  purchase  price,  and  the  plaintiff  in  error 
pretended  to  give  separate  securities  for  his  half.  The 
patent  was  then  duly  transferred  to  Wilson  and  the  plain- 
tiff in  error,  who  became  the  owners  thereof.  After  the 
trade  was  thus  consummated,  Nicholson  returned  to  the 
plaintiff  in  error,  the  securities  he  had  turned  out,  and  the 
six  notes 'given  by  Wilson  were  divided  between  Nichol- 
son and  the  plaintiff  in  error,  each  taking  three.  There 
was  some  conflict  in  the  evidence  in  regard  to  the  repre- 
sentations as  to  the  price ;  but  the  judge  charged  the  jury 
that  if  they  found  the  representations  in  respect  to  the 
price  to  be  false,  as  charged  in  the  indictment,  they  should 
'render  a  verdict  of  guilty,  against  the  plaintiff  in  error. 
The  question  whether  the  indictment  in  this  particular, 
set  out  any  such  offense,  and  also  whether  the  evidence 
on  the  subject  of  price,  admitting  all  that  was  testified  to 
on  behalf  of  the  people  to  be  true,  was  sufficient  to  estab- 
lish the  crime  of  obtaining  the  signatures  to  the  notes  by 
false  pretenses,  was  sufficiently  raised  in  various  forms  by 
the  counsel  for  the  plaintiff  in  error.  That  the  contrivance 
between  Nicholson  and  the  plaintiff  in  error,  by  which  the 
trade  was  effected,  and  the  notes  obtained  from  Wilson 
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was  grosaly  unfair  and  dishonest,  in  a  moral  point  of  view, 
must,  of  course,  be  admitted.    But  it  does  not  follow  from 

• 

this,  that  the  transaction  constitated  the  crime  of  obtain- 
ing the  signatures  to  the  notes  by  false  pretenses^  as 
charged  in  the  indictment.  Wilson,  by  the  bargain,  got 
all  he  bargained  for,  and  all  he  expected  to  get,  to  wit, 
the  title  to  one  half  the  patent  right,  and  whether  it  was 
worth  more  or  less  than  the  price  he  agreed  to  pay  by  his 
notes,  the  case  does  not  disclose.  The  case,  as  it  stands 
npon  the  evidence,  is,  not  that  "Wilson  was  really  injured 
and  suffered  loss  by  the  bargain,  but  that  he  might  have 
made  a  more  advantae^eous  purchase,  and  gained  more, 
had  the  facts  in  regard  to  what  Nicholson  was  to  receive 
been  stated  and  made  known  to  him.  The  point  is^  was 
there  a  false  representation  as  to  price,  at  the  time  of  the 
trade,  which  was  material  in  the  eye  of  the  law.  There 
is  no  evidence  to  show  that  the  plaintiff  in  error  made  any 
representation  whatever  in  regard  to  the  price,  except  that 
he  told  Wilson,  in  the  course  of  the  negotiation,  that  he 
did  not  think  Nicholson  would  take  less  than  (12,000. 
This  was  a/alse  and  dishonest  expression  of  an  opinion  as 
to  what  Nicholson  would  or  would  not  da;  but  it  was  no 
representation  as  to  what  Nicholson's  price  in  fact  was. 
All  the  representations  as  to  the  price,  were  made  by 
Nicholson.  Had  the  indictment  been  for  a  conspiracy  to 
cheat,  between  Nicholson  and  the  plaintiff  in  error,  Nichol- 
son's representations,  for  the  purpose  of  effecting  the  com- 
mon object,  might  be  held  to  be  those  of  the  plaintiff  in 
error.  But  that  rule,  I  apprehend,  does  not  apply  to  a 
case  like  this.  But  whether  this  is  so  or  not,  it  is  per- 
fectly well  settled  that  the  pretense  alleged  to  be  false, 
must  have  formed  some  part  of  the  inducement  to  the 
doing  of  the  act,  and  must  be  of  some  existing  fact,  and 
made  for  the  purpose  of  inducing  the  prosecutor  to  part 
with  his  property,  or  to  do  the  act.  Both  the  inducement 
and  the  fraudulent  purpose  are  facts  to  be  proved,  and  are 
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not  to  be  presumed.  It  is  to  be  borne  in  mind  that  the 
false  pretense  charged^  and  upon  which  the  coDviction  was 
hfd^  was  that  the  price  of  the  patent  was  $12,000,  when 
i^n  truth  it  was  only  $3000 ;  and  we  are  to  look  at  the  casQ 
]j;iow,  as  though  nothing  else  had  been  charged  in  the  in- 
dictment, and  np  proof  given  in  regard  to  any  other  pre- 
tense which  was  there  charged,  as  the  other  pretenses, 
and  the  evidence  relating  thereto,  were  all  stricken  out,  or 
held  to  be  out  of  the  case.    The  notes,  it  is  certain,  were 

*        « 

signed  by  Wilson,  to  complete  his  purchase,  and  obtain 
}4s  title  to  one  half  of  the  patent  right.  It  is  quite  appa- 
rent that  he  would  not  have  given  his  notes  for  $6000  for 
t\hi9  interest,  if  the  price  asked  hlid  been  only  $1500,  or 
$3000  for  the  entire  right.  To  suppose  the  contrary, 
^ould  be  against  all  experience  in  commercial  transactions^ 
and  all  the  grounds  of  common  inference. 

"We  all  know  that  the  higher  price  enters  into  the  iQ^i^ce- 
ment  of  the  seller  to  sell,  and  the  lower  price  enters  into  the 
^nducemenjb  of  the  purchaser  to  purchase.  The  old  strug- 
gle for  the  higher  price  on  the  part  of  the  seller,  and  the 
lower  price  on  the  part  of  the  pi^irchaser,  which  began  at  the 
)}eginning  of  trafiGlc  between  men,  istill  continues,  and  from 
the  very  nature  of  things,  must  continue  as  long  as  com- 
merce is  carried  on.  When,  therefore,  Wilson,  the  pur- 
chaser, testifies  that  he  would  not  have  signed  these  notes 
for  $6000  if  he  had  supposed  the  price  was  not  $12,000, 
but  only  $3000,  we  can  see  that  he  only  intends' to  say  that 
he  would  not  have  given  that  price  if  he  had  understood  he 
]ie  could  have  purchased  for  less ;  and  not  that  the  fixing 
of  the  high  price  formed,  or  entered  into,  the  inducement 
to  make  the  purchase  and  sign  any  notes  to  complete  it. 

But  in  regard  to  the  existing  fact  as  to  the  price,  how  i? 
that  ?  Price  is  the  value  which  a  seller  places  upon  his 
goods  for  sale.  It  is  not  a  fixed  and  unchangeable  thing. 
It  may  be  one  thing  to-day  and  another  tomorrow,  and 
one  valuation  to  one  customer,  and  a  difierent  one  to 
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another  on  the  same  day  or  hour.  Whatever  a. seller  asks 
any  one  to  give  is  the  price,  until  he  changes  it  for  another. 
The  price  asked  is  the  existing  fiict,  until  it  is  changed. 
When  the  price  asked  is  changed  to  another  price,  the 
former  price  is  no  longer  an  existing  fact  The  existing 
fact  is  not  what  a  party  may  be  willing  to  take  in  case  he 
cannot  do  better,  but  what  he  then  proposes  to  take.  The 
indictment  in  this  case,  in  this  respect,  and  the  evidence  on 
the  part  of  the  people,  and  the  charge  of  the  judge  to  the 
jury,  all  proceed  upon  the  assumption  that  the  price  asked, 
when  this  bargain  was  made,  was  not  the  price,  but  some- 
thing different ;  a  mere  false  pretense.  This  is  a  mere 
confusion  of  ideas.  That  912,000  was  the  price  that 
I^icholson  in  fact  asked  on  the  occasion  of  that  trade,  no 
one  denies,  but  all  the  evidence,  on  both  sides,  conclu- 
sively establishes.  He  first  asked  (15,000,  and  was  offered 
910,000.  He  finally  came  down  to  912,000,  and  avowed 
his  intention  not  to  sell  at  that  time  unless  he  could  get 
that  price.  There  is  no  chance  for  dispute  about  this,  at 
least  on  behalf  of  the  people.  But  it  is  said  that  this 
price  was  fixed  by  collusion  between  Nicholson  and  the 
plaintiff  in  error  for  the  purpose  of  defrauding  Wilson. 
This  may  be  so,  but  it  does  not  affect  the  question  we  are 
considering.  That  may  have  been  an  offense  of  another 
character,  but  it  was  not  the  offense  in  question. 

No  matter,  so  far  as  this  question  is  concerned,  how  the 
price  came  to  be  fixed,  and  asked,  or  pretended,  at  that 
amount  It  was  in  fact  asked,  and  though  it  may  have 
been  asked  for  the  purpose  of  taking  a  dishonest  advan- 
tage of  Wilson,  the  asking  was  the  existing  fact  No 
other  price  was  asked,  or  named,  or  fixed  between  the 
parties  to  the  transaction,  on  that  occasion,  than  those 
above  referred  to. 

The  motive  in  asking  this  large  price  is  of  no  conse- 
quence, so  far  as  this  offense  is  concerned,  if,  in  fact,  the 
price  was  demanded  by  the  seller.    It  would  be  a  most 
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extraordinary  and  unheard  of  thing  to  convict  a  merchant 
of  obtaining  money,  or  the  signature  to  a  note,  by  false 
pretenses,  because  in  selling  his  goods,  by  which  the 
money  or  the  note  was  obtained,  he  had  asked  the  pur- 
chaser, and  obtained,  a  higher  price  for  the  goods  than 
his  price  mark,  or  than  he  had  offered  to  sell  the  same 
goods  to  another  customer,  or  than  he  would  have  been 
willing  to  take,  had  the  purchaser  refused  to  give  the  pre- 
tended price  asked,  and  insisted  strongly  enough  upon  a 
lower  price. 

Or,  take  the  case  of  a  person  who  procures  the  aid  of 
an  agent  or  broker  to  assist  him  in  making  sale  of  his 
property,  real  or  personal,  and  who  is  willing,  and  pro- 
poses to  such  agent  to  sell  at  a  given  price,  but  who  at  the 
suggestion  of  the  agent  consents  to  ask  a  higher  price, 
and  to  give  the  difference  between  the  two  prices  to  the 
agent  in  case  the  higher  price  can  be  obtained ;  can  it  be 
pretended  for  a  moment,  that  either  the  principal  or  the 
agent  could  be  convicted  of  obtaining  money,  or  the  sig- 
nature of  the  purchaser  to  obligations,  by  false  pretenses 
in  regard  to  price,  even  though,  as  in  the  case  before  us, 
they  had  pretended  that  the  higher  price  was  the  true  and 
only  price,  and  that  they  would  refuse  to  sell  for  anything 
less.  The  cases  are  precisely  analogous,  so  far  as  the  false 
pretense  is  concerned.  The  element  of  collusion  and 
conspiracy,  which  has  been  brought  into  the  case  at  bar, 
belongs  to  another  and  different  class  of  offenses.  It 
must  be  seen,  we  think,  and  admitted,  that  the  false  pre- 
tense as  to  the  price  charged  and  sought  to  be  proved  in 
this  case,  is  not  the  false  pretense  contemplated  by  the 
statute,  and  that  the  plaintiff  in  error  was  wrongfully  con- 
victed of  that  offense. 

The  judgment  should  therefore  be  reversed,  and  the 
plaintiff  in  error  discharged  absolutely. 

Taloott,  J.  concurred. 
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MuLLiN,  P.  J.,  (dissenting.)  The  only  representation 
upon  which  the  coart  permitted  the  jury  to  pass  was, 
^*  whether  the  real  and  true  price,  in  money,  of  the  patent 
right  which  ^Nicholson  bad  for  sale,  was  the  sum  of 
$12,000." 

The  making  and  falsity  of  this  representation,  with  a 
felonious  intent,  is  found  by  the  jury.  Thus  three  of  the 
mgredients  of  the  crime  are  established. 

There  remains  but  one  other  ingredient  to  be  estab- 
lished in  order  to  complete  the  crime  charged  in  the  in- 
dictment, and  that  is,  that  the  representation  was  such  an 
one  as  was  calculated  to  deceive  a  person  of  ordinary  pru- 
dence. {The  People  v.  WilKamSy  4  HUl^  9.)  This  must 
also  have  been  found  by  the  jury.  But  as  it  is  a  mixed 
question  of  law  and  fact,  it  is  the  duty  of  the  court  to 
determine  for  itself  whether  the  representation  was  of  a 
kind  which  would  impose  on  a  prudent,  cautious  man. 

To  pass  upon  this  question  intelligently,  a  brief  refer* 
ence  to  the  facts  established  on  the  trial  is  indispensable. 
Nicholson,  the  .owner  of  a  patent  for  curing  and  packing 
cheese,  resided  in  Lewis  county,  and  desired  to  sell  it. 
Scott  resided  in  Jefferson  county  and  was  a  dealer  in 
patent  rights.  Wilson  resided  in  the  same  place,  and  de- 
aired  to  engage  in  the  purchase  and  sale  of  such  rights. 
Scott  learned  from  Nicholson  that  he  would  sell  the  patent 
for  $3000.  Scott  then  represented  to  Wilson  that  the 
right  Nicholson  had  for  sale  was  a  valuable  one,  and  urged 
him  to  purchase  part  of  it,  and  told  him  that  he  (Scott) 
would  purchase  one  half,  if  Wilson  would  purchase  the 
other  half.  Scott  told  Wilson  the  actual  price  at  which 
Nicholson  would  sell  was  $12,000.  On  procuring  Wil- 
son's consent  to  enter  into  negotiations  for  the  purchase 
of  said  right,  Scott  telegraphed  to  Nicholson  to  come  to 
Watertown.  When  he  came,  Scott  told  him  a  sale  could 
be  effected,  but  he  must  put  the  price  at  (12,000  or 
915,000,  so  he  (Scott)  could  make  something  out  of  it ;  to 
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which  Nicholson  assented.  Wilson  was  invited  to  Scott's 
house  to  meet  Nicholson^  and  on  arriving  there,  Wilson 
inquired  of  Nicholson  the  price  for  which  the  right  could 
be  purchased^  and  he  was  told  ^12,000.  Scott  held  two  or 
more  private  interviews  with  Wilson  during  the  pendency 
of  the  negotiations^  in  which  he  urged  Wilson  to  purchase 
at  the  price  named,  assuring  him  that  it  was  the  actual  and 
true  price,  agreeing  to  take  and  pay  one  half,  and  finally 
Wilson  agreed  to  purchase  one  half,  and  Spott  the  other 
half,  at  $6000  each. 

Scott  produced  and  transferred  to  Nicholson  securities 
for  the  price  of  his  half,  and  Wilson  gave  six  notes  of 
91000  each,  for  his  half^  and  Nicholson  transferred  his 
interest  in  the  patent  in  pursuance  of  such  agreement 
Wilson  left,  leaving  Scott  and  Nicholson  together.  After 
Wilson  had  gone,  Nicholson  surrendered  to  Scott  the  se- 
curities which  the  latter  had  delivered  to  him,  and  his 
purchase  was  rescinded.  Nicholson  also  delivered  to 
Scott  three  of  the  (1000  notes,  thus  securing  to  Scott 
$3000  as  compensation  for  the  cheat  he  had  practiced  on 
Wilson. 

Wilson  did  not  know,  and  he  had  no  means  of  knowing, 
that  the  price  asked  by  Nicholson  was  $3000,  and  that  it 
was  raised  at  the  request  of  Scott,  not  because  Nicholson 
desired  or  demanded  any  higher  price,  but  to  enable  Scott 
fraudulently  to  obtain  from  Wilson  (3000. 

What  higher  degree  of  prudence  or  caution  could  Wil- 
son use  than  he  did  use,  during  the  negotiations  for  the 
purchase  of  the  right  under  the  patent  ?  He  called  on  the 
vendor  himself^  and  was  assured  that  the  price  stated  by 
Scott  was  the  true  one ;  that  is,  that  it  was  the  lowest 
price  at  which  the  interest  of  Nicholson  could  be  procured. 
To  obtain  the  interest  at  the  lowest  price  was  one  of  the 
efforts  of  Wilson,  and  as  he  had  reason  to  suppose,  of 
Scott  also,  in  the  negotiations  for  the  purchase;  but  his 
efforts  were  entirely  frustrated  by  the  fraudulent  combina- 
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tioQ  to  raise  the  price  in  order  the  more  effectaally  to  ac- 
complish the  cheat. 

That  Wilson  was  cheated  oat  of  $3000  is  too  plain  tc 
admit  of  doubt  But  it  is  said^  and  my  brethi^u  decide, 
that,  conceding  the  cheat,  no  crime  has  been  committed 
which  the  law  can  pnnish.  If  the  criminal  law  is  so  de- 
fective that  it  cannot  reach  and  punish  an  offender  who 
commits  such  an  outrageous  fraud,  it  is  time  that  the  legis- 
lature  had  supplied  the  defect  and  provided  a  punishment 
commensurate  with  the  villainy  manifested  in  the  com- 
mission of  the  cheat. 

The  reasoning  which  extracts  the  criminality  from  the 
acts  and  representations  of  Scott  and  Nicholson  is,  that 
the  latter  was  not  bound  by  his  arrangement  with  Scott 
to  limit  the  price  of  his  interest  to  93000,  which  he  at  first 
asked  therefor,  but  might  raise  to  $12,000  ot  $15,000, 
and  he  did  not  thereby  do  any  wrong  to  Wilson ;  and  that 
it  was  the  ordinary  case  of  a  vendor  increasing  the  price 
of  his  property,  of  which  a  purchaser  has  neither  a  legal 
nor  moral  right  tb  complain.  Such  a  view  of  the  case 
ignores,  utterly,  the  villainy  that  pervades  the  entire  trans- 
action. No  one  doubts  the  right  of  Nicholson  to  demand 
a. higher  price  for  his  interest.  But  he  never  did  make 
any  such  demand.  The  price  first  asked  of  Scott  was  the 
price  finally  received.  The  increase  was  made  at  the  re- 
quest of  Scott,  not  because  a  higher  one  was  demanded  or' 
expected,  but  in  order  to  enable  him  to  defraud  Wilson. 

This  case  is  likened  to  one  where  a  person  applies  to 
.  the  owner  of  land  or  other  property  to  ascertain  the  price 
at  which  he  will  sell.  Having  ascertained  it,  he  gets  per- 
mission to  sell  it,  and  take  to  his  own  use  all  he  can  obtain 
over  and  above  the  price  thus  asked,  and  who,  in  order  to 
obtain  a  higher  price  than  he  otherwise  might,  induces  the 
owner  to  say  that  his  price  is  the  one  demanded  by  the 
person  offering  to  sell  it,  and  not  the  price  which  the 
owner  has  agreed  to  receive  for  it    The  sale,  if  effected 
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for  the  increased  price,  might,  upon  this  state  of  facts,  be 
a  fair  one. 

To  prevent  the  transaction  from  being  frandulent,  as 
thus  stated,  we  must  assume  that  the  owner  puts  the  lower 
price  on  the  property,  as  a  matter  of  favor  to  the  person 
whom  he  authorizes  to  sell,  and  reserves  to  himself  the 
right  to  demand  of  others  the  higher  price.  For  if  he  is 
willing  to  take  the  lower  price  of  any  person  desiring  to 
purchase,  and  falsely  represent  the  higher  to  be  his  real 
price,  he  is  at  least  guilty  of  falsehood,  if  not  of  fraud. 

But  the  case  supposed  wants  sundry  elements  which 
enter  into,  and  form  part  of,  the  case  before  us.  Wilson 
knew  nothing  of  the  value  of  the  right.  Scott  did ;  he  * 
was  a  dealer  in  such  property.  He  professed  to  act  in 
aid  of  Wilson,  in  making  the  purchase,  at  the  lowest  price. 
To  induce  the  belief  that  his  assistance  and  representations, 
as  to  the  price  and  value,  were  sincere,  he  proposed  to  join 
in  the  purchase. 

Whether  the  part  Nicholson  took  in  the  transaction, 
rendered  him  liable,  jointly  with  Scott,  for  the  fraud,  it 
is  not  necessary  now  to  determine ;  but  that  the  acts  of 
Scott  are  such  as  to  distinguish  this  case  from  the  one  sup- 
posed, and  to  subject  him  to  criminal  liability,  I  entertain 
no  manner  of  doubt. 

I  have  searched,  with  some  care,  for  a  case  analogous  to 
the  one  befor6  us.  I  have  found  but  one,  and  that  is  the 
case  of  the  State  v.  Rowley y  (12  Conn.  101.)  It  was  an  in- 
formation against  Rowley  and  one  Baldwin.  The  pros- 
ecutor alleged  that  Rowley  was  possessed  of  a  tract  of 
land  in  Winchester,  on  which  there  was  a  quantity  of 
wood,  of  the  value  of  $200,  and  no  more.  That  Baldwin 
owned  a  quantity  of  lumber  of  the  value  of  $100,  and  no 
more.  That  they,  designing  to  to  dispose  of  such  wood 
and  timber  at  a  much  greater  price  than  their  value,  did 
wickedly  and  unlawfully  conspire  together  to  cheat  and 
defraud  all  persons  whom  they  could  induce  to  purchase 
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said  wood  and  timber,  and  especially  Tucker  &  Case. 
That  for  this  purpose  it  was  agreed  between  Rowley  and 
Baldwin  that  Baldwin  should  apply  to  Tucker,  and  fraud- 
ulently induce  him  to  purchase  Rowley's  wood,  &c.,  for 
Baldwin,  in  the  name  of  Tucker,  at  a  price  greatly  exceed- 
ing its  value,  and  should  then  refuse  to  take  the  wood  of  . 
Tucker,  but  leave  it  on  his  hands;  and  that  Rowley 
should,  in  like  manner,  apply  to  Case  to  go  to  Baldwin 
and  purchase  his  lumber  for  Rowley,  at  a  sum  much 
greater  than  its  value,  and  then  refuse  to  receive  it,  and 
leave  it  on  his  hands.  Both  of  these  arrangements  were 
carried  into  eftect.  Tucker  &  Case  were  ignorant  of 
such  fraudulent  combination.  Baldwin  and  Rowley  utterly 
refused  to  carry  out  said  agreement,  leaving  the  property 
so  purchased  on  the  hands  of  Tucker  &  Case  to  their  injury, 
and  they  did  fraudulently  obtain  from  said  Tucker  &  Case 
their  notes  for  a  large  sum,*to  wit,  $2700.  The  information 
concluded  thus :  '^  And  the  said  attorney  says  that  the  said 
Rowley  and  Baldwin,  by  means  of  their  fraudulent  con- 
spiracy, and  by  their  false  pretenses,  did  willfully  defraud 
and  deceive  said  Tucker  &  Case,  and  did  obtain  from  them 
said  notes,  being  of  the  value  of  $2700,  against  the  peace. 
Subsequently  to  the  presentation  of  said  information, 
the  attorney  for  the  State  applied  to  the  court  for  leave  to 
add  a  count  for  a  conspiracy,  which,  for  reasons  assigned 
by  the  court,  was  refused.  The  defendant's  attorney  de- 
murred to  the  information,  on  two  grounds,  as  it  would 
seem  from  the  points  made  by  him  on  the  argument.  These 
were :  1st.  That  the  facts  charged  in  the  information  do 
not  constitute  an  oflense,  within  the  provisions  of  the 
statutes  of  Connecticut,  against  obtaining  goods  by  false 
pretenses.  2d.  The  facts  charged  do  not  constitute  a  con- 
spiracy to  defraud,  that  would  be  punishable  at  common 
law.  The  court  overruled  the  demurrer,  holding  that  the 
information  charged  the  prisoners  with  the  crime  of  ob- 
taining property  by  false  pretenses,  and  also  with  a  con- 
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spiracy  to  obtain  property  of  Tucker  &  Case  by  such 
pretenses.  If  that  case  decides  the  propositions  above 
stated,  it  is  an  authority  in  support  of  the  conviction  in 
that  case.  The  reporter  of  the  case  commences  with  the 
statement  that  the  information  was  for  a  conspiracy.  But 
the  demurrer  treats  the  information  as  charging  both 
offenses.  That  it  charged  a  conspiracy  is  certain,  and 
that  the  court  held  it  to  charge  the  crime  of  obtaining 
property  by  false  pretenses^  I  shall  show  by  the  language 
of  the  learned  judge  who  delivered  the  opinion  of  the 
court.  After  citing  and  commenting  on  several  English 
statutes,  relating  to  false  pretenses,  and  the  statutes  of 
Qonnecticut  on  the  subject,  Bissel,  J.,  refers  to  cases  in 
the  English  and  American  courts  which,  in  his  view,  bring 
the  case  made  by  the  information  within  the  Connecticut 
statute  relating  to  false  pretenses.  He  then  refers  to  the 
case  of  Young  and  others  v.  The  King^  (3  jT.  B,  98,)  in  which 
it  wai^held  that  obtaining  money  under  the  false  pre- 
tense that  a  bet  had  been  laid  that  a  pedestrian  feat 
would  be  performed  in  a  given  time,  was  within  the  Eng- 
lish statute.  Bissel,  J.,  then  proceeds:  ^'It  is  certainly 
difficult  to  see  why  this  case,  (the  one  cited,)  if  it  is  to  be 
regarded  as  an  authority,  does  not  govern  the  case  now 
before  us.  Indeed  t^he  case  would  seem  to  be  stronger' 
than  any  of  those  which  have  been  cited ;  for  here,  not- 
only  were  the  notes  obtained  by  means  of  false  pretenses/ 
but  these  pretenses  were  put  word  for  word,  in  pursuance 
of  a  conspiracy  between  the  defendants,  to  cheat  and  de- 
fraud.   That  the  facts  set  forth  in  the  information  are 

« 

within  the  words  of  the  statute,  is  too  clear  to  admit  of 
argument  That  they  constitute  an  offense  against  the 
laws  of  morality  is  equally  indisputable^  and  we  are  un- 
able to  discover  any  reason,  founded  either  in  principle  or 
authority,  why  they  should  not  be  held  to  be  within  the 
meaning  of  the  act 
This  view  of  the  case,  he  says,  '^  renders  it  unnecessary 
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for  US  to  express  a  decided  opinion  whether  the  facts 
charged  in  the  information  constitute  a  misdemeanor  at 
the  common  law.  But  we  are  strongly  inclined  to  the 
opinion  that  they  do." 

After  stating  that  the  prisoner's  counsel  claimed  that 
the  false  representations  were  made  separately  by  them, 
and  not  jointly,  he  says :  "  This  is  not  a  correct  view  of 
the  case.  It  is  indeed  taking  out  the  very  vitals  of  the 
information.  The  gist  of  the  offense  charged  is  the  un- 
lawful conspiracy,  and  whatever  was  done  was  done  in 
pursuance  of  it" 

The  opinion  closes  as  follows :  /'  It  is  unnecessary  to 
pursue  this  inquiry  further,  as  we  are  of  opinion  that  the 
case  falls  clearly  within  the  statute,  and  on  that  ground 
the  count  must  be  sustained."  The  statute  within  which 
the  case  fell  was  the  statute  relating  to  false  pretenses, 
and  no  other.  Whether  the  information  charged  a  con- 
spiracy, was  not  material  in  the  case ;  nor  is  it  important 
for  me  to  inquire  whether  the  dictum  of  the  learned  judge 
on  that  point  was  correct 

It  would  seem  to  have  been  admissible  under  the  law 
of  Connecticut,  in  an  indictment  or  information  against 
two  or  more  for  crime,  to  charge  that  it  was  committed  in 
pursuance  of  a  conspiracy,  and  if  the  jury  failed  to  convict 
of  the  crime,  they  might  convict  of  the  conspiracy. 

This  case  is  one  to  which  the  language  of  Lord  Eenyon, 
in  Young  v.  The  King^  (9upra,)  most  forcibly  applies. 
^^  The  defendants,  morally  speaking,  have  been  guilty  of 
an  offense,  and  when  the  criminal  happens  to  be  auxiliary 
to  the  law  of  morality,  I  do  not  feel  any  inclination  to  ex- 
plain it  away.  These  defendants  have,  by  false  pretenses, 
fraudulently  continued  to  obtain  money  from  the  prose- 
cutor, and  I  see  no  reason  why  it  should  not  be  held  to  be 
within  the  meaning  of  the  statute." 

The  false  pretenses  by  which  Rowley  and  Baldwin  ob- 
tained the    notes  of  Tucker  &  Case,  were  that   they 

Vol,  LXn.  6 
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(Rowley  and  Baldwin)  would  take  the  property  which 
Tucker  &  Case  should  purchase  off  their  hands,  and  that  the 
property  was  worth  much  more  than  the  prices  asked  by 
Rowley  and  Baldwin  for  it 

This  last  consideration  must  have  been  the  controlling 
one,  or  it  is  difficult  to  comprehend  why  Tucker  &  Case 
should  have  been  induced  to  make  the  purchase,  or  how 
the  crime  of  obtaining  goods  by  false  pretenses  could  have 
been  committed.  The  course  of  proceeding  between 
Baldwin  and  Tucker,  for  example,  would  seem  to  have 
been  this.  Baldwin  told  Tucker  that  Rowley  had  wood 
for  sale,  which  he  (B/ildwin)  wanted  to  buy,  because  it 
was  much  more  valuable  than  the  price  ($1500)  he  asked 
for  it,  that  Tucker  could  purchase  it  cheaper  than  he  (Bald- 
win) could,  and  he  wanted  him  (Tucker)  to  purchase  it  in 
his  own  name,  and  he  (Baldwin)  would  take  the  property 
off  his  hands  and  assume  the  payment  of  the  note  given  to 
Rowley  for  it. 

It  must  be  assumed  that  Tucker  &  Case  did  not  know 
the  value  of  the  property,  and  relied,  therefore,  on  the  state- 
ment that  "  great  profits  "  could  be  made  out  of  it  at  the 
price  named. 

If  the  property  was  of  much  greater  value  than  the  price 
paid.  Tucker  &  Case  would  have  seclirity  in  their  own  hands, 
should  Rowley  and  Baldwin  refuse,  or  become  unable 
to  take  and  pay  for  the  property.  If  this  was  the  transac- 
tion, a  motive  is  found  for  Tucker  &  Case  being  drawn 
into  the  purchase.  But  if  the  only  inducement  was  the 
promise  by  Rowley  and  Baldwin,  that  they  would  take  the 
property  off  their  (Tucker  &  Case's)  hands,  it  is  difficult 
to  perceive  wherein  Rowley  and  Baldwin  were  guilty  of 
doing  more  than  violating  their  agreement  to  take  and 
pay  for  their  property.  If  the  property  for  which  Tucker 
&  Case  gave  their  notes  for  $3000  was,  in  truth,  worth  but 
$300  or  $400,  they  were  grossly  defrauded,  unless  Rowley 
and  Baldwin  should  perform  their  agreement    If  this  is  a 
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correct  view  of  the  transaction,  as  I  believe  it  to  be,  be- 
tween the  parties,  the  case  cited  is  an  authority  in  support 
of  the  conviction  in  this  case. 

It  is  said  that  the  only  offense  for  which  the  prisoners 
Scott  and  Mcholson  could  be  i'ndicted,  was  that  of  con- 
spiracy to  cheat  and  defraud  Wilson.  The  answer  to  this 
suggestion  is,  that  if  the  crime  of  obtaining  the  notes  by 
false  pretenses  was  actually  committed,  as  it  is  found 
to  have  been,  by  the  jury,  the  conspiracy  was  merged 
in  the  higher  offense — ^the  felony — ^and  all  liability  for 
that  offense  was  gone,  (^e  People  v.  Mather^  4  Wend, 
229,  265.) 

Obtaining  goods  by  false  pretenses  is  made  felony  by 
the  Revised  Statutes.  (3  B.  8.  956,  §  55,  5ih  ed.)  A  con- 
spiracy  is,  by  the  same  statutes,  declared  to  be  a  misde- 
meanor.    (3  B.  S.  972,  §  8,  5th  ed.) 

Kthe  false  and  fraudulent  representations  used  to  obtain 
the  notes  of  Wilson  were  not  criminal,  then  there  was  no 
conspiracy. 

To  constitute  a  conspiracy,  two  or  more  persons  must 
conspire,  amongst  other  things,  either  ^'  to  eheat  arid  de- 
fraud %ome  per%(m  of  property  hy  means  which  are  m  them- 
selves  criminalj  or  to  cheat  and  defraud  a  person  of  property 
by  means  tohichj  if  executed^  would  amount  to  a  cheats  or  to 
obtaining  money  or  property  by  false  pretenses.'*  (3  B.  S. 
972,  §  8,  5th  ed.) 

If,  therefore,  it  be  true  that  the  pretenses  set  out  in  the 
indictment  do  not  amount  to  obtaining  the  notes  by  false 
pretenses,  the  prisoners  were  not  guilty  of  a  conspiracy. 

If  it  be  true  that  the  acts  done,  and  the  representations 
made,  by  the  prisoners,  which  have  been  charged  and 
proved,  constitute  no  crime,  an  extensive  field  is  open  for 
the  knave  to  cheat  and  defraud,  with  entire  freedom  from 
any  description  of  liability  or  responsibility  to  any  crim- 
inal tribunal.    But  his  exemption  does  not  end  there ;  he 
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must  also  be  exempt  from  any  civil  liability  to  the  party 
injured. 

If  the  pretenses  used  by  Scott  and  his  confederate,  being 
untrue,  are  not  material,  or  such  as  should  deceive  a  man 
of  ordinary  prudence  and  caution,  a  civil  action  will  not 
lie  for  the  property  obtained.  If  of  that  character,  they 
are  not  material,  and  if  not  material  then  there  is  no  re- 
sponsibility.    (2  Paraam  on  Cant  267,  270,  Ut  ecL) 

Can  it  be  possible  that  the  law  is  so  defective,  or  its  arm 
so  short,  that  it  cannot  give  the  injured  party  redress  for 
such  a  wrong,  nor  punish  the  party  who  has  committed 
it  ?    I  will  not  believe  it. 

It  said  that  no  injury  was  proved  to  have  been  sustained 
by  reason  of  the  fraud  practised  by  the  defendant.  Scott 
got  $3000  from  "Wilson,  more  than  he  would  have  been 
obliged  to  pay  if  the  truth  had  been  told  to  him.  It  If 
true  that  it  was  not  shown  whether  the  value  of  the  inter- 
est which  Nicholson  sold  was  worth  more  or  less  than 
$12,000,  except  by  agreement  of  Nicholson  to  take  $3000, 
sfnd  actually  receiving  that  sum.  But  the  representation 
was  that  the  real  and  true  price  was  $12,000,  when  in  fact 
it  was  but  $3000.  The  falsity  of  this  representation  was 
proved,  and  this  was  all  the  public  prosecutor  was  bound 
to  prove,  and  when  proved,  a  cheat  to  the  extent  of  $3000 
was  clearly  established. 

The  conviction  should  be  affirmed. 

Judgment  reversed. 

[FouBTH  Dbpabthbnt,  Genbbal   Tbbh,  at  Rochester,  Ifaidi  6,  1872 
MtaUnf  P.  J.,  and  Jt^naon  and  TaleoU,  Justices.] 
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In  thb  mattbe  ob  the  New  York  akd  Boston  Railroad 
Company,  petitioniiag  for  the  appointment  of  commis- 
sioners of  appraisal  on  the  lands  of  Joseph  H.  Godwin, 
George  H.  Peck  and  Samuel  M.  Valentine. 

The  general  railroad  laws  of  this  State  are  to  be  consiroed  harmonioiiBly, 
as  respects  their  yarious  proyisions,  and  strictly,  as  to  the  rights  of  the 
parties. 

By  comfonning  to  the  provisions  of  those  laws,  corporations  may  acquire  a 
title  in  fee  to  lands  necessary  for  their  purposes,  against  the  will  of  the 
owners.  Bat  corporations  most  conform  to  such  provisions,  before  they  can 
acquire  any  title  or  rights  thereto. 

A  fair  construction  of  those  laws  will  require  a  chronological  ftilflllment  of 
their  provisions. 

The  right  to  the  written  notice  required  by  the  act  of  1871,  amending  the  act 
of  1853,  (laiM  af  1871.  cA.  660,  %  22,)  to  be  given  to  the  actual  occupants  of 
the  land  over  which  the  route  of  a  proposed  railroad  is  designated  on  the 
map  and  profile  filed,  of  the  time  and  place  such  map  and  profile  were  filed, 
and  that  the  route  designated  thereby  passes  over  the  lands  of  such  occu- 
pants, is  a  right  given  to  each  owner,  by  the  statute,  and  it  is  not  for  a  cor- 
poration, nor  for  the  court,  to  deprive  him  of  it. 

If  the  occupant  does  not  take  the  statutory  steps,  within  fifteen  days,  to  secure 
a  review,  or  alteration  of  the  route,  the  route  may  be  considered  settled,  and 
his  right  thereafter  to  oljject  to  its  location,  as  lost. 

Such  notice  to  the  occupant  must  be  served  befere  applying  for  the  appoint- 
ment of  coifimissioners  of  appraisal.  Presenting  a  petition  for  appointment 
of  commissioners,  is  not  a  sufficient  compliance  with  the  requirement  as  to 
notices. 

The  motion  for  the  appointment  of  commissioners  of  appraisal  is  a  separate 
proceeding,  and  independent  of  the  section  requiring  the  service  of  a  written 
notice  of  location  of  the  route. 

The  orderly,  course  is  to  have  the  property  which  is  condemned  expressly  de- 
fined and  specified  in  the  order  appointing  the  commissioners ;  and  this  can- 
not be  done  until  the  owner's  right,  under  section  22,  to  effect  a  change  in 
the  railroad  route,  has  either  lapsed  or  been  exercised. 

The  preliminary  survey  under  section  28  is  to  be  made  before  the  application 
for  commissioners  of  appraisal  under  section  14.  And  the  notice  to  occu- 
pants, under  section  22,  must  be  given  before  the  right  to  proceed  under 
section  14  begins. 

Requisites  of  the  map  and  profile  of  the  route  of  a  proposed  railroad  which  are 
required  to  be  filed  in  the  county  clerk's  or  register's  office,  before  construct- 
ing any  part  of  such  road.  And  the  particulars  in  which  the  map  and  preffie 
in  this  case  were  held  defective. 

If  a  railroad  company  fcdls  to  comply  with  the  necessary  pre-requisites  for 
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obtaining  the,  appointment  of  oommiflsionen  of  i4>pTai8al,  it  does  not  secnra 
the  right  to  have  the  property  condemned,  against  the  opposition  of  its 
owners. 

THE  facts  of  the  case  are  sufficiently  set  forth  in  the 
opinion. 

Porter^  Lowrey  ^  SoreUy  and  JS.  W.  Van  PeU,  for  the 
company. 


Strong  dt  Shepardj  for  the  land  owners. 

GiLBBBT,  J.  The  New  York  and  Boston  Railroad  Com- 
pany,  incorporated  under  our  general  laws,  seek  to  acquire 
title  to  a  route  through  three  certain  parcels  of  land  in 
Tonkers  and  West  Farms,  owned  and  occupied  respect- 
ively by  Godwin,  Peck  and  Valentine,  against  the  consent 
of  the  owners,  under  and  by  virtue  of  the  provisions  of 
the  general  railroad  laws  of  this  State.  These  laws  are  to 
be  construed  harmoniously,  as  respects  their  various  pro- 
visions ;  and  strictly,  as  to  the  rights  of  the  parties.  By 
conforming  to  the  provisions  of  these  laws,  corporations 
may  acquire  a  title  in  fee  to  lands  necessary  for  their  pur- 
poses, against  the  will  of  the  owners;  but  such  corporations 
must  conform  to  such  provisions,  before  they  can  acquire 
any  title  or  rights  thereto.  A  fair  construction  of  these 
laws  will  require  a  chronological  fulfillment  of  their  pro- 
visions. Under  section  28  railroad  corporations  may  enter 
upon  the  lands  or  waters  of  any  person  to  examine,  survey 
and  select  the  most  advantageous  route.  Under  section 
22  they  shall,  before  constructing  any  part  of  their  road 
into,  or  through  any  county,  file  a  map  and  profile  of  the 
route,  certified  as  directed,  in  the  register*s  ofiBlce,  (or 
county  clerk's  office,  as  the  case  may  be,)  and  give  written 
notice  to  the  actual  occupants  of  the  land  over  which  the 
route  is  designated,  of  the  time  and  place  such  map  and 
profile  were  filed,  and  that  the  route  passes  over  the  land 
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of  8uch  occupant  {Laws  of  1871,  eh.  560.)  If  such  occu- 
pant does  not  take  the  statutory  steps  within  fifteen  days 
to  secure  a  review,  or  alteration  of  the  route,  the  route 
may  be  considered  settled,  and  his  right  thereafter  to 
object  to  its  location,  as  lost  Under  section  14  those  cor- 
porations may  apply,  upon  ten  days'  notice,  for  the  con- 
demnation of  lands  which  they  have  been  unable  to  acquire 
by  agreement  with  the  owner,  through  the  process  of  the 
appraisal  of  the  compensation  to  be  paid  by  the  company 
to  the  owners  and  parties  interested.  The  subsequent  de- 
tails of  the  statutes  are  omitted  for  the  sake  of  brevity ; 
the  present  object  being  to  set  forth,  in  their  order,  the 
necessary  preliminaries  and  conditions  down  to  the  ap- 
pointment of  commissioners  of  appraisal,  upon  which, 
corporations  may  become  vested  with  the  privilege  of  in- 
voking the  sovereign  power  of  the  people  to  wrest  his 
property  from  a  private  owner  and  transfer  it  to  them  by 
virtue  of  the  right  of  eminent  domain.  When  this  com- 
pany, the  present  petitioner,  brought  these  laud  owners 
as  parties  into  court,  each  of  them  put  in  verified  answers, 
denying  the  jurisdictional  allegations  of  the  petition.  A 
reference  was  had,  and  to  the  referee's  report  both  parties 
took  exceptions ;  so  that  the  case  comes  before  the  special 
term  upon  the  original  testimony  and  all  the  proceedings, 
each  party  claiming  that  a  trial  has  been  had,  and  each 
endeavoring  to  secure  a  judgment  in  their  own  favor. 

I  find,  as  a  matter  of  fact,  that  the  company  have  been 
engaged  in  constructing  their  road  in  "Westchester  county 
for  a  period  of  fifteen  months,  and  that  they  have  never 
served  the  written  notice  as  specifically  required  by  the 
22d  section  of  the  act  It  was,  however,  contended  by  the 
counsel  of  the  company,  that  it  was  not  necessary  to  serve 
that  notice  before  applying  for  the  appointment  of  com- 
missioners of  appraisal,  and  that  the  petition  itself  was  a 
sufficient  compliance,  as  to  that  notice,  j^either  of  these 
grounds  can  be  sustained.    There  is  no  sentence  in  the 
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petition  oontaining  the  exact  notice  required,  as  to  the 
route  passing  over  the  land ;  and  the  object  of  the  notice^ 
which  is  to  give  the  property  owner  the  opportunity  to 
secure  a  review  and  change  of  the  route,  would  be  defeated 
by 'such  a  construction.  In  the  first  instance,  the  company 
has  the  right  to  arbitrarily  locate  the  route ;  but  the  stat<* 
ute  then  gives  the  right  to  the  property  owner  to  secure  a 
change  of  that  location,  if  he  can  show  cause  for  changing 
it  to  the  satisfaction  of  the  three  persons  to  be  appointed 
by  the  cpurt  to  determine  the  question.  This  right  of  the 
property  owner  may  be  material  and  valuable,  in  view  of 
the  manner  in  which  the  railroad  may  cut  his  property, 
and  affect  the  highways  and  other  objects  in  the  neighbor- 
hood. At  any  rate,  it  is  a  right  given  to  him  by  the  stat- 
ute, and  it  is  not  for  a  corporation,  nor  for  the  court,  to 
deprive  him  of  it. 

The  motion  for  the  appointment  of  commissioners  of 
appraisal  is  a  separate  proceeding,  and  independent  of  the 
section  requiring  the  service  of  the  written  notice  of  loca- 
tion of  the  route ;  for  it  would  be  absurd  either  to  appoint 
commissioners  to  appraise  the  value  of  property  which 
could  not  be  definitely  described,  or  to  describe  property 
which  might  not  come  under  appraisal  at  all ;  and  one  of 
these  incongruous  conditions  would  arise,  if  the  motion 
for  the  appointment  of  commissioners  could  be  made  before 
the  right  of  the  property  owner  to  a  change  of  route  was 
exhausted.  The  orderly  course  is  to  have  the  property 
which  is  to  be  condemned  expressly  defined  and  specified 
in  the  order  appointing  the  commissioners,  and  this  can- 
not be  done  until  the  owner's  right,  under  section  22,  to 
effect  a  change  in  the  railroad  route,  has  either  lapsed  or 
been  exercised.  The  numerical  order  of  the  sections  of 
the  statute,  which  was  inftisted  upon,  is  of  no  consequence. 
The  preliminary  survey  under  section  28,  is  to  be  made 
before  the  application  for  commissioners  of  appraisal  under 
section  14.    A  similar  necessity  requires  the  notice  under 


KINGS— DECEMBER,  1871.  89 


Matter  of  the  N.  T.tod  Boston  B.  B.  Go. 

Bection  22  to  be  given  before  the  right  to  proceed  under 
section  14  begins,  for  otherwise,  upon  a  confirmation  of 
the  report  of  the  commissioners,  the  corporation  would 
become  vested  with  the  title  to  lands  which  a  change  of 
the  route  would  render  unnecessary  for  the  uses  of  a  rail- 
road. Another  objection  raised  by  the  property  owners 
was,  that  the  map  and  profile  of  the  road  filed  weror 
deficient 

I  find  that  the  profile  is  not  on  the  map,  but  on  a  sepa- 
rate sheet,  which  does  not  give  the  land  owners'  names ; 
so  that  only  an  unnecessarily  laborious  and  scientific  meas- 
urement could  connect  and  identify  the  profile  with  the 
map  at  any  given  parcel  of  land.  The  better  course  would 
be  to  follow  the  suggestion  of  section  31,  subdivision  39, 
(of  the  general  railroad  act  of  1850,)  and  put  the  profile 
upon  the  map;  then  the  profile  could  be  located  upon 
any  parcel  of  ground  with  facility,  and  its  object,  of  show- 
ing the  grade,  cut,  embankment  and  slope  on  every  parcel^ 
be  at  once  attained. 

I  find  that  the  map  is  not  a  substantial  compliance  with 
the  statute.  The  object  of  the  statute  is  to  secure  a  public 
record  of  the  boundaries,  location,  grade  and  direction  of 
the  railroad,  and  to  enable  those  interested  in  the  property 
to  be  condemned  or  conveyed,  to  describe  the  route  by 
metes  and  bounds  through  any  and  every  parce]  of  land. 
This  the  map  on  file  utterly  fails  to  accomplish.  The  map 
consists  of  a  sheet  on  which  is  laid  down  only  one  line, 
showing  the  general  course  of  the  railroad,  but  whether 
this  line  is  an  exterior,  a  center  given,  or  any  other  certain 
line,  does  not  appear.  The  area  of  land  required  for  the 
route  is  nowhere  marked.  The  Harlem  river,  which  is 
near  the  route  intended  to  be  designated,  is  nowhere 
shown.  The  Spuyten  Dayvil  and  Port  Morris  Railroad, 
which  is  also  near  it,  is  not  shown.  Many  of  the  high- 
ways crossed  are  not  laid  down.  Not  one  of  the  property 
owners  could  tell,  by  inspecting  the  map,  where  the  route 
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would  cross  his  property.  Even  the  boundaries  of  towns 
are  not  mentioned.  The  number  of  the  stake-stations 
differs  fi*om  those  mentioned  in  the  petition.  The  engineer 
of  the  company  swore  that,  with  a  corps  of  assistants  and 
his  surveying  instruments,  he  could  go  on  the  ground  and, 
with  the  aid  of  the  map,  locate  the  route.  But  the  statute 
will  not  subject  an  interested  party  to  the  expense  of  such 
proceeding  to  ascertain  the  location  of  the  railroad ;  nor 
does  it  int.end  that  the  knowledge  of  the  route,  before  the 
actual  grading  and  construction  of  the  railroad,  shall  be 
locked  up  in  the  mysteries  of  science,  or  be  confined  to 
the  learned  few.  The  map  should  be  sufficient,  exacts 
complete,  so  as  to  be  understood  by  any  plain  man.  Then 
it  win  give  him  and  the  public  the  correct  information  to 
which  they  are  entitled.  Otherwise  it  is  a  snare,  and  will 
serve  purposes  of  concealment,  rather  than  elucidatioD. 
Railroad  companies  acquire  property  for  public  purposes, 
and  consequently  their  maps  are  to  be  public  records,  and 
should  be  ample  and  correct  in  detail.  Upon  a  condem- 
nation, the  order  of  confirmation  is  to  recite  the  exact 
boundaries  of  the  real  estate,  and  is  to  be  recorded,  and 
operates  as  a  conveyance  of  the  title.  And  the  map  which 
is  made  the  original  basis  of  such  conveyance,  on  the  first 
application  for  the  appointment  of  commissioners  of  ap- 
praisal, should  be  equally  accurate  and  full.  This  does  not 
at  all  conflict  with  the  right  of  a  company  to  alter  their 
route  in  any  part  of  it  under  section  23,  nor  with  the  mu- 
tual right  of  the  company  and  the  land  owner  to  alter,  by 
agreement,  the  route  at  any  given  point;  but  when  the 
route  has  been  thus  changed,  and  is  actually  graded,  and 
the  railroad  constructed,  then  a  new  map  of  the  whole  is 
to  be  prepared  and  filed,  (§  45 ;)  and,  in  the  meantime,  the 
intended  route  is  to  be  mapped  fully  and  accurately,  and 
be  open  to  public  examination. 

That  the  objection,  that  the  map  does  not  show  the  ex- 
tent of  land  taken,  nor  anything  more  than  a  line  indicating 
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the  general  direction  of  the  railroad,  would  be  good,  if 
taken  in  time,  is  intimated  by  the  court  in  the  case  21 
Haw.  Pr.  434. 

That  the  railroad  company  must  show  that  the  land  is 
covered  by  the  authorized  location,  is  the  doctrine  in  ffazen 
y.  Boston  and  Maine  B.  B.  (2  Chat/j  574,)  and  in  Stone  v. 
Cambridge,  (6  Oueh.  270.)  By  the  14th  section  of  the  act, 
the  map  is  to  be,  or  be  equivalent  to,  a  survey ;  which 
means  '^  the  act  by  which  the  quantity  of  a  piece  of  land  is 
ascertained;  or  the  paper  containing  a  statement  of  the 
courses,  distances  and  quantity  of  land."  By  the  same 
section,  the  petition  is  to  state  that  the  company  "  have 
located  their  road  according  to  such  survey."  But  the 
map  filed  contains  no  quantities,  and  is  not  in  any  sense 
equivalent  to  a  survey,  and  it  would  consequently  be  im- 
possible for  the  company  to  show  that  the  lands  sought  to 
be  acquired  are  covered  by  the  authorized  location. 

In  respect  to  Valentine's  land,  the  company  made  him 
no  offer,  and  made  no  attempt  whatever  to  agree  with  him 
for  its  purchase.  The  statute  requires  this  to  be  done, 
and  only  gives  the  right  to  proceed  in  invitum  when  such 
an  attempt  has  proved  a  failure. 

Therefore,  as  this  company  has  not  complied  with  the 
necessary  pre-requisites  for  obtaining  the  appointment  of 
commissioners  of  appraisal,  it  has  not  secured  the  right  to 
have  the  property  condemned,  against  the  opposition  of 
its  owners. 

The  proceedings  are  accordingly  dismissed,  with  costs. 

[Knras  Special  Tbbk,  December  4, 1871.    OHhert,  Justice.] 
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,^^  ig  Susan  Obawford  vs.  Christiita  Russbll. 

A  complaint  set  forth,  in  substance,  that  in  the  year  1846,  the  parties  entered 
into  an  agreement  in  writing,  under  their  hands  and  seals,  by  which  the 
plaintiff  agreed  that  she  should  do  all  she  could  to  aid  a  marriage  be- 
tween one  B.  and  the  defendant,  by  her  influence  and  services,  and  in  con- 
sideralion  thereof  the  defendant  faithfully  promised  and  agreed  with  the 
plaintiff  that  in  case  she  became  the  wife  of  R.  and  outliyed  him,  to  pay 
the  plaintiff,  for  her  services  in  the  matter,  $2000  in  cash,  and  to  purchase 
for  the  plaintiff  a  piano  forte  and  a  gold  watch  for  her  (the  plaintiff's)  eldest 
daughter,  K.,  and  to  pay  the  expense  of  her  education,  to  the  plaintiff.  The 
complaint  alleged  that  at  the  making  of  the  arrangement,  R.  was  a  widower, 
possessing  great  wealth,  to  the  value  of  several  hundred  thousand  dollars. 
That  the  plaintiff  did,  at  the  request  of  the  defendant,  so  aid  the  latter,  fur- 
nished rooms,  fire  and  light,  for  R.  and  the  defendant  to  meet,  from  to  time, 
and  did  various  services  for  the  defendant,  and  gave  her  care,  skill,  diligence 
and  attention,  in  aid  of  said  marriage,  at  great  loss  and  expense,  and  per- 
formed her  part  of  the  agreement,  so  that  on  or  about  the  80th  day  of  Oc- 
tober, 1847,  R.  and  the  defendant  were  lawfully  married,  and  from  that  time 
lived  together  in  great  prosperity  and  very  happily,  until  September  80, 
1867,  when  R.  died,  leaving  the  defendant,  as  his  widow,  for  her  share,  a 
•  large  estate,  amounting  to  $50,000.  The  complaint  then  alleged  a  refusal 
of  the  defendant)  on  request,  to  perform  her  part  of  tiie  agreement,  and  de- 
manded Judgment  for  the  payment  of  the  consideration  specified  in  the 
agreement. 

li^ldf  1.  That  the  case  partook  somewliat  of  the  character  of  SipoBt  obit  agree- 
ment, in  that  it  was  for  services,  care,  diligence  and  attention  rendered,  and 
expenses  incurred  by  the  plaintiff,  to  be  paid  for  by  a  considerable  sum  of 
money  at  the  death  of  R.  That  viewed  as  such,  the  contract  was  not  un- 
reasonable. That  if  that  were  the  only  feature  of  the  case,  the  judge  would 
have  erred  in  nonsuiting ;  the  reasonableness  of  the  agreement  being  a 
question  for  the  jury. 

2.  But  that  the  plaintiff  was  properly  nonsuited,  on  the  ground  that  the  agree- 
ment was  a  marriage  brokage  contract,  and  there&re  void,  as  being  against 
public  policy. 

8.  That  the  agreement  being  void,  as  against  public  policy,  the  claim  for  ad- 
vances of  money,  and  services  performed,  must  fall  with  the  agreement  itself. 

THIS  is  a  motion  for  a  new  trial,  made  by  the  plaintiff 
on  a  bill  of  exceptions,  for  a  nonsuit  of  the  plaintiff 
at  the  Ulster  circuit. 

The  plaintiff  claimed  the  right  to  recover  of  the  de- 
fendant the  sum  of  $2000  and  interest,  the  value  of  a. 
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piano  forte  and  of  a  gold  watch,  and  the  expense  of  the 
education  of  the  plaintiff's  eldest  daughter,  Kate,  upon 
an  agreement  entered  into  bj  the  plaintiff  and  defendant 
in  the  year  1846,  nnder  their  hands  and  seals,  which  sub- 
tantially  reads  as  follows :  "  That  the  plaintiff  should  do 
all  she  could  to  aid  a  marriage  between  said  Jeremiah  and 
said  Christina,  by  her  influence  and  services,  and  in  con- 
sideration thereof  the  said  defendant  faithfully  promised 
and  agreed,  with  the  plaintiff^  in  case  she  became  the  wife 
of  the  said  Jeremiah  Russell  and  outlived  him,  to  pay 
said  plaintiff  for  her  services  in  this  matter,  two  thousand 
dollars  in  cash,  and  to  purchase  for  the  plaintiff  a  piano 
forte  and  a  gold  watch  for  her  (plaintiff's)  eldest  daugh- 
ter '  £ate,'  and  to  pay  the  expense  of  her  education  to  the 
plaintiff." 

The  plaintiff  claimed  and  alleged  that  the  said  Jeremiah 
Bussell,  then  living  at  Saugerties,  in  Ulster  county,  was  a 
widower,  possessing  great  wealth,  to  the  value  of  several 
hundred  thousand  dollars.  That  she,  the  plaintiff,  did, 
at  the  request  of  the  defendant,  so  aid  the  defendant,  fur- 
nished rooms,  fire  and  light,  for  said  Jeremiah  and  the 
said  Christina  to  meet  from  time  to  time,  and  did  various 
services  for  said  defendant,  and  gave  her  care,  skill,  dili- 
gence and  attention  in  aid  of  said  marriage,  at  great  loss 
and  expense,  and  performed  her  part  of  said  contract  so 
that  afterwards,  and  on  or  about  the  30th  day  of  October, 
1847,  the  said  Jeremiah  Russell  and  the  said  Christina 
Crawford  were  lawfully  married,  and  from  that  time  lived 
together  in  great  prosperity,  and  very  pleasantly  and  hap- 
pily for  many  years,  and  until  the  30th  day  of  September, 
1867,  when  the  said  Jeremiah  Russell  departed  this  life, 
leaving  the  said  defendant  as  hia  widow,  for  her  share,  a 
large  estate  amounting  to  about  (50,000.  That  although 
the  defendant  had  been  requested,  she  had  not  performed 
her  part  of  said  agreement,  but  had  hitherto  refused  and 
still  did  refuse  and  neglect  to  pay  the  plaintiff  said  sum. 
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of  $2000,  and  to  perform  her  other  said  covenants  and 
agreements. 

The  action  came  on  to  be  tried  at  the  Ulster  circait 
The  plaintiff's  counsel  opened  the  case  by  stating,  in  sub- 
stance, the  allegations  contained  in  the  complaint.  The 
plaintiff  was  then  offered  as  a  witness  in  her  own  behalf, 
and  was  sworn ;  upon  which,  and  before  any  evidence  was 
given,  the  counsel  for  the  defendant  stated  to  the  court, 
that  the  opening  of  the  plaintiff's  counsel  was  substan- 
tially a  statement  of  the  facts  set  forth  in  the  first  count 
of  the  plaintiff's  complaint,  and  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  asked  the  court 
to  decide  and  determine  that  said  first 'count  stated  facts 
showing  a  marriage  brokage  contract,  which  was  void, 
and  that  said  first  count  did  not  state  facts  constituting  a 
cause  of  action ;  and  the  court  so  then  and  there  decided. 

The  second  count  was  made  to  depend  upon  the  con- 
tract set  up  in  the  first  count,  and  the  offer  was  made  to 
prove  the  services,  care,  skill,  iiirnishing  room,  expenses, 
&c.,  but  the  court,  on  objection,  refused  to  receive  the 
proof,  and  nonsuited  the  plaintiff;  to  which  the  plaintiff 
excepted,  and  the  court  directed  the  exceptions  to  be  heard 
in  the  first  instance  at  general  term. 

E.  WhittakeTy  for  the  plaintiff. 

J.  A.  Oruwoldy  for  the  defendant 

Flatt  Potter,  J.  We  are  referred  to  no  case  arising  in 
our  own  courts,  where  the  questions  now  before  us  have 
had  adjudication.  The  questions  are  elemental,  and  seem 
to  admit  of  but  little  conflict  Two  legal  questions  of  this 
character  are  presented,  upon  each  of  which  the  agree- 
ment set  forth,  is  claimed  to  be  void.  First,  that  the 
agreement  is  po9t  chit  in  its  character,  and  therefore  void 
as  being  against  public  policy ;  and  second,  that  the  agree- 
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ment  comes  within  the  definition  of  brokage  of  marriage, 
abd  is  void  for  the  same  reason. 

Ist  Poit  obit  agreements,  or  bonds,  are  those  given  by 
a  borrower  of  money,  by  which  he  undertakes  to  pay  a 
large  sum,  exceeding  the  legal  rate  of  interest,  on  or  after 
the  death  of  a  person  from  whom  he  has  expectations, 
in  case  of  surviving  him.  This  character  of  agreements 
are  not  always  void.  They  are  so  when  it  is  shown  to  the 
courts  that  the  contracts  are  inequitable  or  unconscien- 
tious. When  advantage  has  been  taken  of  the  weakness, 
necessity  or  ignorance  of  another,  or  such  extraordinary 
disparity  exists  between  the  sum  advanced  and  the  sum 
to  be  received,  as  clearly  appears  to  be  contrary  to  good 
conscience,  the  courts  will  declare  the  agreement  fraudu- 
lent and  void,  as  being  against  the  policy  of  the  law. 
They  partake  generally  of  the  nature  of  a  wager^  and  con- 
tain no  principle  by  which  the  value  of  the  chances  may 
be  calculated,  so  as  to  enable  the  court  to  ascertain  whether 
they  are  reasonable  or  unconscionable.  But  when  it  is 
apparent  from  the  intrinsic  nature  and  subject  of  the  bar- 
gain itself,  that  it  is  such  as  no  man  in  his  senses,  not  un- 
der delusion,  would  make  on  the  one  hand,  and  as  no 
honest  and  fair  man  would  accept,  on  the  other,  the  agree- 
ment will  be  declared  inequitable  and  unconscientious. 
If  this  does  not  appear  from  the  contract  itself,  it  must  be 
proved ;  and  when  proved,  the  court  will  still  allow  a  re- 
covery by  the  lender,  and  give  him  relief,  by  directing 
judgment  for  so  much  money  as  shall  be  equal  to  the 
principal  received  by  the  borrower,  and  interest.  (Boyn- 
ton  V.  Hullardj  7  Mass.  119.)  Such  contracts  are  not 
per  %e  nullities.  The  case  at  bar  partakes  somewhat  of 
this  character  of  being  a  post  obit  agreement,  in  that  it  was 
for  services,  care,  diligence,  aid  and  attention  rendered, 
and  expenses  furnished  in  1846 ;  to  be  paid  for  by  quite  a 
large  sum  of  money  at  the  death  of  the  person  named. 
But  the  case  is  relieved  from  many  of  the  odious  features 
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of  post  obit  contracts.  There  was  no  practice  of  fraud  or 
sarprise  in  the  case ;  no  destitute  heir  seduced  from  pa^ 
rental  government;  or  any  one  hazarding  his  future  inher- 
itance for  a  present  pittance,  to  supply  temporary  needs. 
There  was  no  improvident  heir  or  expectant  of  a  future 
estate,  spending  it  and  ruining  himself  before  he  comes  to 
it ;  nor  was  the  -contract  legally  usurious,  by  statute.  By 
it  no  owner  of  an  estate  to  be  devised  was  to  be  imposed 
upon  in  his  confidence  and  affection,  who  might  be  thus 
imposed  upon,  and  give  his  estate  to  a  stranger,  when  he 
would  think  he  was  giving  it  to  one  of  his  blood.  It  was 
an  agreement  between  two  persons  fully  competent  to 
contract;  each  fully  understanding  their  own  interests; 
and  each  of  mature  age.  There  was  no  actual  fraud  or 
imposition  practiced.  The  one  was  desiring  aid,  to  ob- 
tain a  present  relation  in  the  marriage  state,  with  the  con- 
comitants of  social  position,  wealth  and  happiness.  The 
other  willing  to  engage  to  assist  this  ambition,  for  a  named 
consideration,  large,  certainly,  if  it  was  to  be  immediately 
enjoyed,  but  its  payment  was  made  subject  to  the  contin* 
gency  of  success ;  of  long  delay ;  as  well  as  the  chance  of 
survivorship.  With  the  consideration  of  these  hazards 
and  contingencies  upon  the  one  side,  and  the  expected 
advantages  and  enjoyments  upon  the  other,  the  contract 
was  not  unreasonable.  The  contingencies  all  occurred, 
but  only  at  the  end  of  above  nineteen  years.  K  the  case 
had  depended  upon  this  feature  alone,  I  should  think  the 
judge  erred  in  nonsuiting.  The  reasonableness  of  the 
contract  would  have  been  a  question  for  the  jury.  The 
defendant  succeeded  in  obtaining  the  desired  marriage 
relations ;  she  obtained  the  desired  husband,  with  whom 
she  lived  in  great  prosperty  and  happiness  for  nearly 
twenty  years,  and  dying  he  left  her  an  estate  of  $50,000. 
This  class  of  contracts  are  never  to  be  encouraged  by 
moral,  wise  or  good  men.  They  are  productive  of  prodir 
gality  and  recklessness,  upon  the  one  hand,  and  encour- 
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dge  overreaching  and  extortion  on  the  other.  Thus  we 
generally  see  wealth  and  avarice  generating  one  another. 
Such  evils  the  spirit  of  the  law  does  not  favor ;  but  yet, 
where  neither  fraud  nor  extortion  exist  upon  the  one  side, 
nor  weakness. or  extreme  necessity  upon  the  other,  they 
are  not  totally  condemned,  as  being  dolus  malus^  but  must 
be  proved  so.  "With  the  question  of  gratitude  or  ingrati- 
tude of  the  defendant,  in  her  refusal  to  pay  and  perform 
her  contract,  we  have  nothing  now  to  do. 

But  the  learned  judge  placed  his  decision  to  nonsuit 
upon  the  other  feature  of  the  case,  that  the  agreement  in 
question  was  a  marriage  hrohage  contract,  and  therefore  void. 

2d.  This  being  a  novel  case  in  our  courts,  it  becomes  our 
X  duty  to  examine  it  with  regard  to  that  question.  We  have 
said  that  the  case  depends  upon  elementary  law.  In  this 
respect  the  civil  law  and  the  common  law  of  England  are 
found  to  differ.  The  writers  upon  juri«prudence  in  this 
eduntry  have  generally  followed  the  modern  common  law 
of  England. 

The  civil  law,  as  drawn  from  the  code  of  Justinian, 
allowed  contracts  of  this  kind  to  be  made  by  proxy ;  by 
marriage  brokers,  match  makers,  called  proxenetce^  who 
were  allowed  to  receive  rewards  for  their  services,  like 
other  brokers,  to  a  certain  limited  extent.  (Code  Just,  lib. 
5,  tit.  1,  pp.  1,  6.)  And  at  an  early  period  of  the  history 
of  English  jurisprudence,  these  proxenetce  plied  their  voca- 
tion in  that  country,  and  were  tolerated.  {Story's  Equity 
Juris.  §  260.)  The  policy  of  the  eiml  law  seems  to  have 
been  that  all  aid  rendered  in  encouraging,  and  the  estab- 
lishment of  marriages,  was  for  the  good  of  the  nation,  and 
promotive  of  public  morality;  inasmuch  as  it  discouraged 
fornication,  adultery  and  concubinage;  that  therefore, 
agencies  by  way  of  matchmakers,  brokage,  proxenetcBy  were 
productive  of  good,  rather  than  evil  results.  The  policy 
of  English  law  was,  that  the  effect  of  such  agencies  and 
brokage,  was  the  encouragement  of  influences  of  a  pemi- 
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cious  tendency,  by  being  the  occasion  of  many  unhappy 
marriages,  the  loss  of  moral  influence  of  parents  over  the 
happiness,  due  nurture  and  education  of  children ;  the 
temptation  to  the  exercise  of  an  undue  influence  by  false 
and  seductive  hopes  held  out  to  parties  induced  by  the 
self  interest  of  the  brokage  agents ;  these  were  regarded 
as  so  corruptive  in  their  tendency  as  to  receive  condemna- 
tion in  the  law  tribunals,  as  being  totally  void.  The  first 
controversy  that  seems  to  have  arisen  in  the  English  courts 
upon  the.  validity  of  this  character  of  agreements,  is  the 
famous  case  of  Holland  Keene  v.  Potter^  in  the  sixth  year 
of  the  reign  of  William  III,  reported  in  3  Levins,  412.  One 
Thinne  entered  into  a  bond  to  pay  Mrs.  Potter  ^500  in 
three  months  after  he  should  be  married  to  Lady  Ogle,  a 
widow  of  great  fortune  and  honor.  A  suit  was  brought 
on  the  bond,  in  chancery,  and  the  master  of  the  rolls 
held  the  bond  to  be  void.  The  Lord  Chancellor  reversed 
this  decree.  The  case  was  then  taken  by  appeal  to  the 
house  of  lords,  where,  by  a  majority  of  that  house,  the 
decree  of  the  chancellor  was  reversed ;  they  holding  that 
agreements  of  this  kind  were  of  dangerous  tendency. 
Since  that  case,  the  English  courts  have,  with  great  uni- 
formity, held  the  rule  as  declared  in  the  house  of  lords. 
After  this,  such  contracts  grew  more  and  more  into  dis- 
repute. And  Bacon  laid  down  this  doctrine:  "It  is  of 
such  consequence  that  all  marriages  should  proceed  from 
free  choice,  and  not  from  any  compulsion  or  sinister  means, 
that  it  hath  been  held  that  such  interference  was  a  matter 
indictable."  (Bacon's  Abr.  tit.  Marriage  and  Divorce^  D.) 
And  in  the  eighth  year  of  William  in,  a  criminal  informa- 
tion was  filed  against  one  Thorp  and  others,  for  persuading 
one  Edward  Mitchell  to  marry  one  Cornelia  Holton. 
(5  Mod.  B.  221.)  Judge  Story  says,  in  his  work  on  con- 
tracts,  (§  564,)  that  "the  law  considers  marriage  as  a 
moral  and  political  duty,  and  all  proper  restrictions  upon 
freedom  of  choice,  and  all  agreements  tending  to  impair 
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that  matual  love  and  confidence  upon  which  domestic 
happiness  has  its  only  sure  foundation,  and  which  are  the 
only  securities  for  faithfulness  and  morality  in  marriage, 
are  stains  which  it  will  not  permit  to  rest  upon  its  ermine." 

But  it  seems  that  the  ground  upon  which  the  courts 
will  interfere  in  cases  of  this  kind,  is  not  upon  the  ground 
or  idea  of  damage  done  to  the  individual  concerned,  but 
upon  considerations  of  public  policy,  and  '^  hence,"  says 
the  same  learned  judge,  '^  every  temptation  to  the  exercise 
of  an  undue  influence,  or  a  seductive  interest  in  procuring 
a  marriage,  should  be  suppressed ;  since  there  is  infinite 
danger  that  it  may,  under  the  disguise  of  friendship,  con- 
fidence, flattery  or  falsehood,  accomplish  th&  ruin  of  the 
hopes  and  fortunes  of  most  deserving  persons,  especially 
of  females."  (Eq.  Jur.  §  261.)  In  the  case  of  Drury  v. 
Eoohey  (1  Vem,  412,)  Lord  Chancellor  King  said,  ^'  that 
this  character  of  agreements  was  a  sort  of  kidnapping  into 
conjugal  servitude,  and  was  in  no  case  to  be  countenanced." 
Chief  Justice  Parsons,  in  Baynton  v.  Eubhardj  (7  Mass. 
112,)  said :  ^^  These  contracts  are  void,  not  because  they 
are  firaudulent  upon  either  party,  but  are  yet  void  because 
they  are  a  fraud  upon  third  persons,  and  because  they  are 
a  public  mischief,  as  they  have  a  tendency  to  cause  matri- 
mony to  be  contracted  on  mistaken  principles,  and  with- 
out the  advice  of  friends,  and  they  are  relieved  against  as 
a  general  mischief,  for  the  sake  of  the  public." 

It  would  hardly  seem  to  be  necessary  to  multiply 
American  authorities  to  sustain  this  proposition.*  It  is 
recognised  by  Judge  Willard,  in  his  work  on  Equity 
Jurisprudence^  (p.  210.)  And  in  England.  {Fonblanque 
Eq.  Oh.  6.  1,  §  10.    3  P.  Wms.  76.) 

The  public  policy  of  thus  protecting  ignorant  or  credu- 
lous persons  from  being  the  victims  of  secret  contracts  of 
this  sort,  is  therefore  clear ;  and  as  Judge  Story  says,  '*  the 
surprise  is  not  that  the  doctrine  should  have  been  estab- 
lished in  a  refined,  enlightened  and  Christian  country,  but 
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that  its  propriety  should  ever  have  been  made  a  matter 
of  debate."  They  are  likened  to  lobby  services  in  the 
legislature.  (10  Barb.  489.)  If  then  we  are  right  that 
the  doctrine  is  well  established  that  such  agreements  are 
void  as  against  public  policy,  all  advances  of  money,  and 
services  performed,  must  fall  with  the  agreement  itself. 
The  result  is,  that  the  learned  judge  was  right  in  nonsuit- 
ing the  plaintiff,  and  that  judgment  be  given  for  the  de- 
fendant, with  costs. 

Balcom,  J.  This  action  was  brought  to  recover  ^2000 
and  upwards,  on  a  marriage  brokage  contract,  which  was 
void  on  the  ground  of  public  policy.  The  plaintiff  was 
not  entitled  to  recover,  and  was  properly  nonsuited.  I 
not  only  agree  to  the  conclusion  arrived  at  by  Brother 
PoTTBR,  but  I  concur  in  his  opinion  in  the  case.  He  has 
gone  over  the  whole  case,  and  it  is  unnecessary  for  me  to 
say  more  than  that  the  plaintiff's  motion  for  a  new  trial 
must  be  denied,  with  costs, 

MiLLBB,  P.  J.,  also  concurred. 

New  trial  denied. 

[Thibd    Dbpabtmbvt,    Gbbbbal    Tbbit,    at    Albany,   March  6,   1872. 
MiBer,  P.  J.,  and  P.  FotUr  and  Balem,  JnatieeB.] 
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The  acceptance,  whether  general,  or  for  honor,  or  tupra  protest,  after  sight, 
of  a  bill  of  exchange,  admits  the  genuineness  of  the  signature  of  the  draweri 
and  consequently,  in  fkvor  of  a  bona  JkU  holder  for  value  without  notice,  if 
the  signature  of  the  drawer  turns  out  to  be  a  forgery,  the  acceptance  will 
nevertheless  be  binding,  and  entitle  such  holder  to  recover  thereon  according 
to  its  tenor. 

If  the  drawee  of  a  forged  bill  has  paid  it,  he  cannot  recover  back  the  mone  j, 
although  the  forgery  is  oonclusively  established.  Having  by  that  act  ad- 
mitted its  genuineness,  he  will  not  be  permitted  to  dispute,  it,  afterwards, 
although  he  can  have  no  recourse  against  the  drawer,  for  reimbursement. 

Thus,  where  a  forged  check  upon  the  plaintifiTs  bank  was  received  by  the  de- 
fendant in  the  course  of  its  business,  in  good  faith,  it  having  paid  the  ftiU 
amount  named  therein,  without  notice  of  the  forgery,  and  the  plaintiff,  on 
presentment  of  such  check,  by  the  defendant,  received  and  paid  it ;  S4d 
that  these  facts  brought  the  case  wiUiin  the  above  rules ;  and  that  the  plidn- 
tiff  could  not  recover  back  from  the  defendant  the  sum  paid  upon  the  check. 

SeUlj  aiao,  that  the  fact  that  the  forged  check  had  upon  its  face  the  forged  signa- 
ture of  the  plaintiff's  teller,  which  was  overlooked,  at  the  time  of  presentment, 
together  with  the  facts  that  the  pretended  drawer  was  not  even  a  customer 
of  the  bank,  and  had  no  account  there  out  of  which  the  check  could  be 
paid,  demonstrated  what  would  otherwise  have  been  matter  of  inference 
merely,  viz.  that  the  plaintiff's  agents  were  guilty  of  very  great  neglect. 

A  check  on  a  bank  is,  in  substance,  a  bill  of  exchange  payable  pn  demand, 
and  is  governed  by  the  same  rules  which  are  applicable  to  those  securities. 

The  officers  of  a  bank  are  bound  to  know  whether  the  pretended  drawer  of  a 
check  is  or  is  not  a  customer  of  the  bank ;  and  whether  his  account  will  jus- 
tify the  payment  of  the  check. 

ON  Saturday,  the  12th  of  April,  1862,  about  7  p.  m.,  a 
stranger  went  into  the  defendant's  office,  then  open 
according  to  its  usual  custom,  and  presented  a  check  upon 
the  plaintiff's  bank,  for  ^300,  dated  that  day,  purporting  to 
be  drawn  by  A.  Crippen,  and  payable  to  one  Hart  or  bearer. 
Across  the  face  of  the  check  was  written  the  name  of 
*' Truesdell."  John  Truesdell  was  then  the  plaintiff's 
teller,  and  was  in  the  habit  of  certifying  checks  by  writing 
the  name  "Truesdell"  across  the  face.  The  signature  of 
the  drawer  and  the  name  Truesdell  across  the  face  were 
both  forgeries.     A  person  by  the  name  of  Alonzo  Crip- 
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pen  resides  in  the  city  of  Syracuse,  some  mile  and  one 
half  from  the  plaintiff's  bank,  who  usually  signed  his 
name  A.  Crippen.  The  defendant's  clerk  paid  to  the  per- 
son presenting  the  check  the  amount  thereof,  in  good  faith, 
without  inquiry,  supposing  it  to  be  genuine.  On  the  fol- 
lowing Monday  morning  the  defendant  caused  said  check 
to  be  presented  to  the  plaintiff  for  payment,  and  the  same 
was  paid  by  the  discount  clerk,  in  good  faith,  believing 
the  check,  and  the  name  across  the  face,  to  be  genuine. 
The  teller  was  not  in  the  bank  when  the  payment  was  made. 
The  payment  of  the  check  was  entered  on  the  journal,  on 
Monday,  and  nothing  further  was  done,  in  reference  to  the 
check,  that  day.  On  the  next,  about  the  time  of  opening 
the  bank,  the  forgery  was  discovered.  Crippen,  the  sup- 
posed drawer  of  the  check,  had  no  funds  in  the  bank,  and 
was  not  one  of  its  customers  or  depositors.  The  cashier 
of  the  plaintiff  called  on  Crippen,  as  soon  as  the  forgery 
was  discovered,  with  the  check,  and  he  pronounced  it  a 
forgery.  On  the  same  day,  and  very  soon  thereafter,  the 
defendant  was  notified  that  the  check  was  a  forgery,  and 
a  demand  made  for  repayment  of  the  money,  which  was 
refused.  The  person  who  presented  the  check  to  the  de- 
fendant and  got  the  money,  had  not  since  been  heard  of. 
A  case  containing  the  above  facts  was  made  by  the  par- 
ties, pursuant  to  section  372  of  the  Code,  and  presented 
to  the  court  for  decision. 

B.  D.  Noxarij  for  the  plaintiff. 

I.  The  Salt  Springs  Bank,  having  by  mistake,  paid  the 
check,  and  as  soon  as  the  mistake  was  discovered,  having 
notified  the  savings  bank,  are  entitled  to  recover  back 
the  money.  1.  There  can  be  no  question  had  the  notice 
been  given  on  the  same  day  that  the  Salt  Springs  Bank 
paid  it,  that  the  plaintiff  would  be  entitled  to  recover. 
2.  The  notice  having  been  given  on  Tuesday  morning, 
raises  the  question  of  time,  in  which  notice  should  be 
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given.  *  The  rule  seems  to  be,  upon  the  payment  of  a 
forged  check,  notice  should  be  given  within  such  time 
as  to  give  the  holder  the  same  advantage  of  proceeding 
against  the  party  from  whom  he  received  the  check,  as  if 
it  had  been  4eclined.  (  Wilkinson  v.  Johnson,  3  Barn.  ^ 
Gress.  428.)  In  case  of  dishonor,  the  notice  is  in  time,  if 
served  on  the  same  or  the  next  day.  {Story  on  Promissory 
iVbte«,§  320.) 

II.  The  savings  bank  suffered  no  loss  by  reason  of 
notice  not  reaching  them  on  Monday.  It  is  conceded  that . 
the  person  to  whom  they  paid  the  money  was  a  stranger, 
unknown  to  the  bank,  and  that  he  has  not  since  been  heard 
of,  and  no  loss  has  been  sustained  by  the  savings  bank 
by  reason  of  delay. 

HL  The  rule  requiring  the  drawee  to  satisfy  himself 
of  the  genuineness  of  the  bill  before  he  pays,  only  applies 
to  cases  where  the  drawer  is  a  customer,  depositor,  or 
correspondent  of  the  bank.  In  such  cases  it  has  been 
held,  he  pays  at  his  peril.  Such  was  the  case  of  Ooddard 
V.  The  Merchants'  Bank,  (4  Oomst.  14^.) 

IV".  The  name  "  Truesdell,"  forged  upon  the  face  of  the 
check,  importing  that  the  teller  had  certified  it,  was  a  cir- 
cumstance tending  to  create  the  mistake  of  payment  by 
the  discount  clerk  in  the  plaintiff's  bank.  It  may  be 
claimed  by  the  defendants  that  they  paid  the  check  on 
the  faith  of  the  genuineness  of  the  teller's  name,  and  that 
the  plaintiffs  were  bound  to  know  his  signature  before 
paying.  The  rule  holding  the  drawee  as  bound  with 
knowledge  of  the  drawer's  handwriting  does  not  apply  to 
other  names  upon  the  bill.  {Smith  v.  Chester,  1  T.  B,  654. 
Goddard  v.  Merchants'  Bank,  4  Gomst.  149.  Wilkinson  v. 
Johnson,  3  Bam.  dt  Gress.  428.  Gocks  y.  Masterman,  9  id. 
902.  Canal  Bank  y.  Bank  of  Albany,  1  EiU,  287.  Bank 
of  Commerce  v.  Union  Bank,  3  Gomst  237.  BUis  v.  Ohio 
Life  Ins.  and  Trust  Co.,  4  Ohio,  628.     Story  on  Prom.  Notes, 
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320.    Merchant  Bank  v.  Melntyre^  2  Sandf.  431.    ^  Denio^ 
108.    3  EiO,  560.    3  (7ow«<.  230.) 

Otorge  F.  Gonutock,  for  the  defendant. 

The  defendant's  institution  having  received  the  check 
in  good  faith,  and  paid  the  money  on  it ;  and  the  plaintiff's 
bank  having  paid  the  check,  and  kept  it  one  whole  day, 
the  money  cannot  be  recovered  back.^  (16  N.  T.  124.) 
The  proposition  is  a  general  one,  bat  it  is  strengthened  in 
this  case  by  the  circumstance,  that  the  check  purported  to 
be  accepted  by  the  plaintiif,  the  genuineness  of  which 
acceptance,  the  plaintiff  was  certainly  bound  to  know. 
(Bank  of  Commerce  v.  Union  Banky  3  Comst.  230.  Goddard 
V.  Merchants'  Bank^  4  id.  147.  Weisser  v.  Denison,  6  8eld. 
69.  Price  v,  McNeal,  3  Bur.  1354  1  Binnetf,  27.  Wilkin- 
eon  V.  LfiUwidge,  1  Strange^  648.  Stor;/  on  BiUsy  §§  262,  411* 
10  Wkeat.  333.) 

By  the  Court^  Mullin,  J.  Lord  Mansfield,  in  Price  v. 
Nealey  (3  Bur.  1354,)  as  long  ago  as  1762,  decided  that 
the  drawee  of  bills  of  exchange,  one  of  which  he  had  paid, 
without  acceptance,  the  other  after  acceptance,  could  not 
recover  back  money  thus  paid ;  and  the  decision  is,  that 
it  is  incumbent  on  the  plaintiff  to  be  satisfied  that  the  bill 
drawn  on  him  was  the  drawer's  hand,  before  he  accepted 
or  paid  it,  but  it  was  not  incumbent  on  the  defendant  to 
inquire  into  it.  This  case  has  been  followed,  both  in  Eng- 
land and  in  this  country,  without  any  doubt  having  been 
expressed  by  any  of  the  judges,  so  far  as  I  have  been  able 
to  discover,  as  to  its  soundness.  It  is  therefore  laid  down 
by  elementary  writers  on  the  law  of  bills  of  exchange,  that 
the  acceptance,  whether  general,  or  for  honor  or  eupra  pro- 
test, after  sight  of  .the  bill,  admits  the  genuineness  of  the 
signature  of  the  drawer,  and  consequently,  in  favor  of  a 
bona  fide  holder  for  value  without  notice,  if  the  signature 
of  the  drawer  turns  out  to  be  a  forgery,  the  acceptance 
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will  nevertheless  be  binding,  and  entitle  snob  holder  to 
recover  thereon  according  to  its  tenor.  {Story  on  BUUj 
§  262.    Edwards  on  BilU,  433.     Ghitty  on  BUU,  628.) 

In  Story  on  BiUsy  section  411,  after  repeating  the  prop- 
osition that  if  the  acceptor  has  accepted  a  forged  bill  he 
n^nst  nevertheless  pay,  proceeds  to  say:  ^^And  if  he  has 
paid  it,  he  cannot  recQver  back  the  money,  althoogh  the 
forgery  is  established  by  the  most  conclasive  evidence ; 
for  by  accepting  the  bill  he,  by  implication  in  favor  of 
such  (a  bona  fide)  holder,  admits  its  genuineness,  and  is 
not  permitted  to  dispute  it,  afterwards,  although^  he  can 
have  no  recourse  against  the  drawer  for  any  reimburse- 
ment for  his  payment."  "This  doctrine,"  he  says,  "pro- 
ceeds on  the  intelligible  grounds,  1st.  That  the  drawee, 
before  he  accepts,  is  bound,  as  a  matter  of  duty,  to  ascer*- 
tain  whether  the  signature  of  the  drawer  is  genuine  or 
not,  and  next,  that  when  one  of  two  innocent  persons  must 
suffer,  he  who  has  caused  a  misplaced  confidence,  or  has 
misled  another,  or  has  omitted  his  duty,  shall  suffer,  rather 
than  the  other  party."  (Bank  of  Commeree  v.  Union 
Bani^  3  N.  T.  230.  Weisser's  admW%  v.  Denuon,  10  id.  68. 
Levy  V.  Bank  of  United  States^  1  Bin.  27.  Smith  v.  Meseer^ 
6  TaunU  76.) 

If  the  principles  of  these  authorities  apply  to  the  case  in 
hand,  they  are  decisive  of  it^  and  the  bank  cannot  recover 
in  this  suit. 

To  justify  the  defendant  in  retaining  the  money  obtained 
on  the  forged  check,  it  must  be  a  bona  fide  holder  for  value 
paid,  and  without  notice.  That  it  is  such  is  conceded  in 
the  case. 

A  check  on  a  bank  is,  in  substance,  a  bill  of  exchange 
payable  on  demand  and  governed  by  the  same  rules  appli- 
cable to  those  securities.  {Edwards  on  BiUsj  57,  and  eases 
cited.) 

The  case  then  comes  to  this.  A  forged  check  is  received 
by  the  defendant  in  good  faith,  it  haviog  paid  the  full 
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amount  named  in  it,  without  notice  of  the  forgery.  The 
plaintiff,  upon  whoQi  it  is  drawn,  receives  and  pays  it, 
without  fraud  or  contrivance  on  the  part  of  the  defendant. 
These  facts  bring  the  case  within  the  authorities  above 
cited,  and  they  apply  to  it  with  all  their  force. 

The  defendant's  counsel  insists  that  this  case  is  taken 
out  of  the  principles  of  the  cases  cited,  on  the  grounds, 
1st.  Because  the  drawer  of  the  check  was  not  a  customer, 
depositer  or  correspondent  of  the  bank,  and  hence  it  can- 
not be  presumed  that  its  officers  knew  his  handwriting; 
and,  2d.  That  this  taking  the  check,  in  the  manner  stated 
in  the  case,  by  the  defendant,  was  a  part  of  its  legitimate 
business  as  a  savings  institution ;  and  the  fact  that  the  de- 
fendant took  it,  was  calculated  to,  and  did,  induce  the  bank 
to  pay  the  check  without  exercising  that  care  and  caution 
which  it  otherwise  would  have  exercised. 
.  As  to  the  first  ground,  it  is  true  that  in  the  cases  which 
have  been  up  for  decision,  the  proposition  that  the  acceptor, 
by  accepting,  admits  the  genuineness  of  the  signature  of 
the  drawer,  and  is  liable  upon  the  acceptance  although  the 
drawer's  signature  may  be  a  forgery,  has  been  based  on 
the  presumption  that  the  acceptor  knew  the  handwriting 
of  his  correspondent  The  argument  is,  that  when  the 
ground  on  which  the  presumption  rests  is  swept  away,  the- 
presumption  itself  should  not  stand,  and  hence  it  would 
be  competent  for  the  acceptor  to  show  that  the  drawer 
was  not  a  customer  or  correspondent  of  his,  and  therefore 
he  did  not  know  his  signature. 

I  do  not  think  the  doctrine  rests  on  the  presumption 
suggested,  but  rather  upon  the  presumption  that  before 
the  drawee  accepts  or  pays,  he  has  made  such  inquiries 
and  examinations  as  have  satisfied  him  as  to  the  genuine- 
ness of  the  signature  and  the  propriety  of  acceptance  or 
payment.  Knowledge  of  the  genuineness  of  the  signature 
is  but  one  of  several  facts  which  it  is  important  for  a  drawee 
to  know,  before  accepting  or  paying  a  bill.    He  must 
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ascertain,  first,  whether  the  drawer  is  a  person  he  knows, 
and  has  basiness  relations  with ;  second,  whether  the  state 
of  accounts  between  them  will  justify  or  require  him  to 
accept  or  pay.  A  mistake  in  either  of  them  is  as  fatal  as 
in  regard  to  the  genuineness  of  the  signature.  Yet  no 
one,  I  apprehend,  would  claim  that  if  a  drawee  should 
accept  or  pay  a  draft  or  check,  he  could  resist  payment  in 
the  one  case,  or  recall  it  in  the  other,  because  he  was  mis- 
taken, in  the  identity  of  the  drawer,  or  in  the  statement  of 
the  accounts  between  them.  As  to  the  latter — the  state 
of  the  accounts — the  case  in  1  Binney  is  decisive. 

In  the  Bank  of  the  United  States  v.  Bank  of  Oeorgia^  (10 
Wheat.  333,)  the  facts  were :  The  plaintiff  had  received, 
in  the  course  of  its  business,  in  good  faith,  bills  of  the 
defendant  issued  as  money,  and  which,  it  was  afterwards 
discovered,  had  been  fraudulently  altered.  The  plaintiff 
delivered  these  bills  to  the  defendant,  and  the  nominal 
amount  of  them  was  passed  to  the  plaintiff's  credit,  on 
the  defendant's  books.  After  the  forgery  was  discovered, 
the  defendant  paid  to  the  plaintiff*  the  balance  due  to  it, 
except  the  amount  of  the  forged  notes,  and  these  were 
credited  at  their  real  and  not  nominal  amount,  and  the 
plaintiff  sued  to  recover  the  balance  so  withheld.  The 
court  held,  Justice  Story  delivering  the  opinion,  that  the 
principles  herein  before  stated  applied  to  the  case.  He 
says,  (p.  355  :)  "  We  think  the  defendants  were  bound  to 
know  their  own  notes;  and  having  once  accepted  the 
notes  in  question  as  their  own,  they  are  concluded  by  their 
adoption  of  the  act,  and  cannot  be  permitted  to  set  up  the 
defense  of  forgery,  against  the  plaintiff.'' 

If  the  bank,  in  that  case,  was  bound  to  know  its  own 
notes,  the  plaintiff  in  this  case  is  surely  bound  to  know 
whether  Crippen,  the  pretended  drawer,  was  or  was  not 
a  customer  of  the  bank,  and  whether  his  account  would 
justify  the  payment  of  the  check. 

It  is  not  shown  that  the  defendant  is  prohibited  by  a  law 
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of  the  State,  or  by  its  charter,  from  advancing  the  money 
on  a  check,  for  the  accommodation  of  a  stranger;  and 
unless  forbidden,  it  had  the  same  right  to  take  the  check 
that  an  individual  would  have.  The  defendant  owed  the 
plaintiff  no  duty,  imposed  by  cuistom  or  otherwise,  to  in- 
quire into  the  genuineness  of  the  check.  It  had  the  right  j 
to  take  the  risk  of-  advancing  money  upon  it  if  it  was 
forged,  or  if,  for  any  other  sufficient  reason,  the  bank  was 
justified  in  refusing  to  pay  it.  The  plaintiif's  counter  was 
the  proper  place  at  which  to  ascertain  whether  the  check 
was  genuine.  If  the  plaintiff's  officers  and  clerks  omitted 
to  exercise  the  care  and  caution  they  would  have  used  had 
the  check  been  presented  by  some  other  institution  or 
person,  it  has  its  agents  to  blame,  and  not  the  defendant 
The  case  of  JEUis  v.  The  Ohio  Life  Ins.  and  Trust  Co,^ 
(4  Ohio^  628,)  turned,  as  I  understand  it,  upon  a  custom 
of  the  banks  in  the  place  receiving  checks  on  other  insti- 
tutions to  inquire  as  to  their  genuineness.  And  by  reason 
of  such  custom,  the  paying  bank  was  presumed  to  exer- 
cise less  care  and  caution  than  it  otherwise  would  have 
done.  In  other  words,  the  plaintiff  was  himself  guilty  of 
negligence,  and  could  not,  for  that  reason,  recover. 

There  is  still  another  ground  relied  on  by  the  defend- 
ant to  defeat  a  recovery  in  this  case,  which  is  deserving 
of  consideration.  The  check  purported  to  be  certified  by 
the  teller  of  the  plaintiff's  bank,  by  writing  his  name 
across  the  face  of  the  check.  It  is  not  denied  but  that  if 
the  signature  was  genuine,  the  bank  would  have  been 
liable  as  upon  a  certified  check.  Such  a  certificate  is 
held,  in  The  Farmers^  Bank  v.  Butchers*  and  Drovers'  Bankj 
(16  N.  T.  125,)  to  be  equivalent  to  the  acceptance  of  a 
bill  of  exchange,  and  imposes  on  the  bank  the  obligation 
to  pay  the  amount  for  which  the  check  is  drawn,  to  the 
holder,  on  demand.  The  acceptance  is  that  of  the  bank, 
and  is  no  more  conclusive  than  is  the  payment  of  the 
check  without  acceptance.    But  the  fact  that  the  forged 
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sigDEtare  of  the  plaintiff  'a  teller  was  overlooked,  together 
with  the  facts  that  the  pretended  drawer  was  not  even  a 
customer  of  the  bank — had  no  account  there  oat  of  which 
the  check  could  be  paid — demonstrates  what  would  have 
been,  otherwise,  matter  of  inference^  merely,  that  the 
plaintiff's  agents  were  guilty  of  very  great  neglect 

It  seems  to  me  that  judgment  mustbe  ordered  in  fitvor 
of  the  defendant,  with  costs. 

Judgment  accordingly. 

[OswBoo  Gbhbral  Tbbit,  July  14»  1868.    Mlm^  MuUm,  Morgan  and  Bo- 
com,  Justices.] 
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The  fonner  court  of  chancery,  in  this  State,  had  no  Jurisdiction  to  grant  divorces, 
independent  of  the  statutes  on  that  subject. 

And  the  provisions  of  the  Revised  Statutes  relating  to  separation  and  limited 
divorces,  do  not  authorize  the  court,  by  the  decree  in  a  suit  for  separation 
a  mmm  «t  thcro^  to  allow  a  gross  sum  to  the  wife  for  her  support,  and  direct 
it  to  be  paid  by  the  husband  in  lieu  of  her  dower  and  distributive  share  in 
his  estate. 

Buch  a  provision  in  the  decree  being  void,  the  wife's  right  of  dower  in  her 
husband's  estate  after  his  death,  is  unaffected  by  it. 

The  statute  does  not,  in  terms,  authorize  the  court  to  make  any  decree  afiect- 
ing  the  right  of  dower.  The  legislature  contemplated  a  reconciliation  of  the 
parties  as  probable ;  hence  the  provision  it  authorizes  to  be  made  for  the 
wife,  is  a  temporary  one. 


APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
Prior  to  1843^  Thomas  Cavana,  the  father  of  the  plain^ 
tiff)  Clara  M.  Crain,  and  of  the  defendants  John  Cavana 
and  Catharine  A.  Percival,  intermarried  with  the  defend- 
ant Cynthia  Cavana. 
The  said  Thomas  Cavana  was  then  seized  in  fee  of  the 
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land  mentioned  in  the  complaint,  and  bo  continued  until 
hia  decease  in  1859  The  defendant  Josiah  K  Percival  is 
the  husband  of  Catharine  A. 

The  defendant  Cynthia  Cavana  brought  an  action  in  the 
court  of  chancery  of  this  State,  before  the  vice  chancellor 
of  the  fifth  judicial  district,  against  the  said  Thomas  Ca- 
vana,  for  separation,  on  the  ground  of  cruel  and  inhuman 
treatment,  and  in  that  action,  on  the  24th  of  July,  1843^ 
a  decree  of  said  court  was  made,  decreeing  such  separation ; 
giving  the  said  Cynthia  the  custody  of  the  plaintiff  Clara 
M.  then  an  infant,  and  giving  the  said  Cynthia  9450  as 
alimony,  which  is  therein  decreed  to  be  "  in  lieu  and  sat- 
isfaction of  all  alimony,  dower,  right  of  dower,  and  all 
other  claims  which  she,  the  said  complainant,  may  or  can 
have  to  the  property  of  the  defendant;"  and  decreeing 
costs  of  the  action  to  the  said  Cynthia,  the  decree  being 
agreed  to  by  the  parties  before  being  granted.  The  said 
Thomas  Cavana,  deceased^  paid  the  $450  to  his  said  wife, 
Cynthia,  and  also  paid  the  costs  of  said  action,  under  and 
pursuant  to  the  said  decree.  From  and  after  the  com- 
mencement of  that  action  the  said  Cynthia  and  Thomas^ 
deceased,  did  not  cohabit  or  reside  together.  In  1860,  the 
plaintiff,  Clara  M.,  brought  this  action  for  a  partition  or 
sale  of  the  land,  alleging  that  the  defendant  Cynthia  was 
entitled  to  dower  therein.  No  answer  was  served  by  or 
for  the  defendant  Cynthia.  The  appellants  herein,  by 
their  answer,  controverted  the  claim  of  dower,  setting  up 
the  said  decree,  in  defense  thereto.  All  of  the  parties 
are  of  the  age  of  21  years  and  upwards.  On  a  reference^ 
the  referee  held  that  the  said  Cynthia  was  entitled  to 
dower  in  the  land.  To  this  the  appellants  excepted.  A 
decree  was  taken  for  a  sale,  it  being  conceded  that  a  par- 
tition would  be  prejudicial  to  the  owners,  and  awarding 
dower  to  the  said  Cynthia  out  of  the  proceeds,  she  con- 
senting to  take  money  instead  of  land. 
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The  defendants  excepted  to  the  decree,  and  appealed 
therefrom. 

F.  Keman,  for  the  appellants. 

L  Daring  the  hushand's  life,  the  wife  has  no  estate  in 
the  lands  of  which  he  is  seised,  but  simply  a  right  (in- 
choate) to  a  claim  for  dower,  contingent  upon  her  surviv- 
ing him.  (2  C<m8t..245, 254.  1  Seld:  394-400. '  4  id.  100.) 
1.  After  the  husband's  death,  and  until  assigned  or  recov- 
ered, it  continues  a  mere  claim,  and  not  ail  estate  in  the 
land.  2.  Until  assigned  it  cannot  be  sold  on  execution, 
and  is  not  the  subject  of  sale  except  to  the  owner  of  the 
fee,  and  then  it  is  in  legal  effect  a  release  and  not  a  sale. 
3.  It  may  be  released  by  the  wife  during  coverture. 

IL  Compensation  for  it  from  the  husband  or  any  other 
party  interested  in  the  estate,  paid  or  secured  to  the  wife 
during  coverture,  constitutes  an  equitable  bar  to  the 
claim.  1.  It  would  be  the  duty  of  the  court  to  see  that 
the  wife  had  been  fairly  dealt  by,  and  that  it  was  not  done 
under  the  influence  or  coercion  of  the  husband.  2.  In 
the  action  for  separation,  the  presumption  is  that  the  court 
performed  that  duty. 

IIL  If  a  pecuniary  provision  is  made  for  the  wife,  in  lieu 
of  dower,  she  must  elect  between  the  provision  and  the 
right  of  dower,  and  shall  not  be  entitled  to  both.  (1  B.  S. 
741,  §  12.)  1.  The  provision  referred  to  in  this  section  is 
not  that  by  will,  nor  that  in  contemplation  of  marriage, 
nor  that  called  a  jointure,  referred  to  in  sections  9,  10,  11 
and  13,  of  that  statute.  2.  When  the  provision  (as  in 
this  case)  has  been  received  by  the  wife,  she  must  refund 
before  she  avails  herself  of  the  right  to  elect  under  sec- 
tion 14  of  that  statute.  3.  Should  an  election  be  allowed, 
after  the  wife  so  long  residing,  under  the  decree,  separate 
from  her  husband  ?  4.  ^^e  have  no  data  by  which  to  de- 
termine in  this  action  the  adequacy  of  the  (450  as  a  com- 
pensation for  the  dower,  &c.,  no  proof  of  the  then  value 
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of  the  estate,  the  incumbraiices  upon  it,  or  of  the  pecu- 
niary condition  of  the  husband  or  of  the  wife.  It  being 
the  duty  of  the  court  to  protect  the  rights  of  the  wife,  she 
being  also  under  the  advice  and  protection  of  counsel, 
and  separated  from  her  husband  and  able  to  protect  her- 
self the  presumption  is  it  was  an  adequate  sum. 

IV.  The  court  is  presumed  to  have  acquired,  and  to 
have,  jurisdiction  of  the  parties.  The  facts  adjudged  gave 
it  jurisdiction  to  grant  the  decree  of  separation.  (2  JS.  8. 
146,  §§  60,  61.) 

y.  Having  such  jurisdiction,  and  decreeing  separation, 
the  court  had  jurisdiction  in  that  action  to  ^'  make  such 
farther  decree  as  the  nature  and  circumstances  of  the  case 
may  (might)  require."  (2  B.  S.  147,  §  67.)  The  power 
to  make  such  further  decree  is  not  limited  to  provision  for 
the  wife  and  children,  or  to  that  for  the  custody  of  the 
children.     (See  latter  portion  of  §  67.) 

YL  The  question  is  not  whether  the  court  could  arbi- 
trarily, and  against  the  wish  of  the  wife,  have  imposed  the 
terms  of  the  decree  as  to  dower,  &c.  When  (as  in  this 
case)  the  wife  has  separated  from  the  husband,  is  in  that 
court,  attended  by  counsel,  asks  for  and  obtains  the  de- 
cree in  the  suit  for  separation,  is  she  bound  by  the  decree  ? 
1.  Separated  from  her  husband,  released  from  his  control 
and  influence,  the  wife  has  the  same  capacity  to  contract 
as  a  feme  sole.  None  of  the  reasons  on  which  assumed 
incapacity  of  married  women  is  based,  exist.  2.  By  the 
decree  she  is  legally  separated,  and  after  that,  and  while  so 
separated,  in  fact  and  in  law,  the  wife  receives  all  the  bene- 
fits of  the  decree  in  her  favor.  Is  she  at  liberty  to  repu-* 
diate  it  as  against  the  husband,  his  grantee,  or  heirs  T 
3.  The  heirs  acquired  by  inheritance  all  the  rights  of  the 
father  under  the  decree,  and  can  interpose  it  in  bar  of  the 
claim  of  dower,  with  the  same  effect  as  the  husband  could 
if  living,  as  a  defense  to  any  further  claim  for  the  wife's 
support,  &c. 
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G-.  S.  LyneKf  for  th^  respondent 
-  I.  The  court  of  chancery  had  no  power  to  cut  off  the  right 
of  dower ;  and,  in  so  far  as  the  decree  attempted  to  do  this, 
the  coart  exceeded  its  jurisdiction.  1.  The  statute  giving 
dower  is  imperative.  Its  language  is :  ^^  A  widow  shall 
be  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seised  of  an  estate  of  an  inheritance,  at  any 
time  during  the  marriage."  (3  R,  S.  p.  31,  §  1,  5th  ed.) 
A  statutory  right  being  thus  established,  we  must  look  to 
the  statute  for  any  exceptions  to  it  There  would  seem  to 
be  none  there  specified,  which  can  possibly  bear  upon  this 
ease,  unless  it  be  chtimed  that  the  general  words  '*  a  pecu- 
niary provision,"  as  used  in  section  12,  are  broad  enough 
to  cover  it  But,  when  considered  in  connection  with  the 
context,  there  can  be  no  diffix^ulty  in  seeing  the  true  mean- 
ing of  this  expression.  The  legislature  had  in  contempla^ 
tion  the  acts  of  the  parties,  and  not  of  the  court.  This 
must  necessarily  have  been  so,  when  they  used  the  word 
"jointure."  It  is  equally  so  in  the  words  which  imme- 
diately follow  in  the  same  sentence.  The  obvious  purpose 
of  the  legislature  waa  to  provide  for  the  case  of  property 
of  any  kind  which  might  take  the  place  of  dower.  The 
term  ^*  jointure"  would  not  alone  do  this,  for  a  jointure  ia 
an  estate  in  lands.  The  expression  "  pecuniary  provision" 
is  therefore  added,  to  cover  the  case  of  property  other  than 
an  estate  in  lands ;  and  not  for  the  purpose  of  indicating 
any  new  or  different  source  from  which  the  provision  was 
to  come.  To  hold  that  the  words  **  pecuniary  provision," 
as  used  in  section  11,  were  intended  to  embrace  the  case  of 
alimony  granted  by  a  court,  would  be  an  obvious  absurd- 
ity-; for  that  section  has  reference  to  an  intended  wife 
only.  And  yet  we  find  the  same  words  in  section  12,  used 
in  apparently  the  same  sense,  and  with  nothing  to  indicate 
that  they  have  any  new  or  different  meaning  from  that 
which  has  just  been  expressed  by  them  in  section  11. 
Again,  it  will  be  seen  that  sections  12,  13  and  14,  provide 
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for  an  election  by  the  widow.  This  would  be,nn  any  case, 
inapplicable  to  a  decree  of  court,  and  especially  is  it  so,  in 
a  case  like  this,  where  a  gross  sum  was  paid  to  the  widow, 
and  expended  by  her  for  her  support  It  is  clear  that  the 
term  "  election"  must  be  deemed  to  have  been  used  by  the 
legislature  in  its  established  sense,  and  as  applicable  to  a 
devise,  legacy,  or  grant,  to  a  widow,  in  lieu  of  her  dower, 
and  to  take  effect  at  the  death  of  the  husband.  {See  Will. 
Eq.  Jur.  546.)  The  very  definition  of  the  term  "  election" 
shows  how  inapplicable  it  is  to  this  case.  '^  Election  im- 
ports the  gift  of  one  thing,  to  be  in  lieu  or  extinguishment 
of  the  other."  (2  Story's  JEq.  Jur.  8  1096.)  There  is 
always  a  gratuity,  or  bounty,  to  be  surrendered ;  never  a 
right.  In  all  the  decided  cases  this  is  so.  And  it  is  for 
precisely  this  reason  that  the  doctrine  of  election  does  not 
apply  to  creditors.  (2  Story's  Eq.  Jur.  §  1092.)  But  here 
the  wife  is  called  upon  to  surrender  one  right,  in  consider- 
ation of  having  another  right  {see  Q  Duer^p,  153,)  conceded 
to  her. 

IL  But,  even  assuming  that  the  expression  "pecuniary 
provision,"  as  used  in  section  12,  could  in  any  case  apply 
to  a  provision  made  by  a  decree  of  court,  it  must  at  least 
be  such  a  provision  as  could  be  lawfully  made  "  in  lieu  of 
dower."  We  are  thus  brought  back  to  the  queBtion,  had 
the  court  the  power  to  decree  that  this  provision  should 
be  in  lieu  of  dower  ?  Eeferring  again  to  the  statute,  then, 
to  ascertain  what  powers  are  affirmatively  given  to  the 
court,  in  cases  of  divorce  from  bed  and  board,  we  find  no 
such  power  as  that  claimed  here.  The  fourth  article  of 
chapter  8,  (3  B.  S.  237,  5th  ed.,)  entitled  "  Of  Separations 
or  Limited  Divorces,'*  gives  to  the  court  whatever  power 
it  has,  in  such  cases.  {See  7  HiU^  225.)  The  first  clause 
of  section  67  provides,  in  general  terms,  that  the  court,  on 
decreeing  a  separation  from  bed  and  board,  may  make 
such  further  decree  as  the  nature  and  circumstances  of  the 
case  may  require.    The  care  and  custody  of  the  children — 
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the  right  to  visit  them— and  many  other  points,  without 
providing  for  which  a  decree  of  separation  would  be  im- 
perfect and  unjust — are  doubtless  intended  to  be  embraced 
in  this  general  expression.  *  {See  Burr  v.  Burr^  in  the  Court 
of  HrroTBy  7  jffiS,  226.)  The  section  then  goes  on  to  pro- 
vide for  the  granting  of  alimony.  It  says :  ^^  And  may 
make  such  order  and  decree  for  the  suitable  support  and 
maintenance  of  the  wife  and  her  children,  or  any  of  them, 
by  the  husband,  or  out  of  his  property,  as  may  appear  just 
and  proper."  It  will  be  noticed  that  the  provision  for  the 
granting  of  alimony  is  in  no  way  dependent  on,  or  em- 
braced in,  the  general  expression  used  in  the  first  part  of 
the  section.  But,  even  if  it  were  otherwise,  it  could  not 
be  seriously  contended  that  the  words  ^^  such  further  de- 
cree as  the  nature  and  circumstances  of  the  case  may  re* 
quire,*'  are  to  be  so  far  wrested  from  the  context,  and 
perverted  from  the  real  object  in  view,  as  to  be  made  to 
embrace  the  power  to  cut  off  the  wife's  right  of  dower,  as 
a  condition  of  her  accepting  that  support  and  maintenance 
out  of  her  husband's  estate,  which  it  is  her  unquestionable 
right  to  have,  without  any  such  condition.  (6  DuoTj  153.) 
It  is  clear,  then,  that  whether  we  look  at  the  statute  which 
givea  the  widow  her  right,  or  at  that  which  gives  the  court 
its  power,  we  are  equally  at  a  loss  to  find  any  authority 
for  that  part  of  this  decree  which  professes  to  cut  off  the 
right  of  dower. 

in.  That  the  court  had  not  this  power,  ^s  also  fully 
shown  by  the  decided  cases.  In  Wait  v.  Wait^  (4  Oomst. 
100,  et  Beq.j)  the  Court  of  Appeals  say :  ^'  Until  our  statute 
there  was  no  such  thing  as  a  divorce  which  recognized  and 
admitted  the  validity  of  the  marriage,  and  avoided  it  for 
causes  happening  afterwards.  Such  a  divorce  is  alone  the 
creature  of  the  statute.  The  effect  of  such  a  divorce  must 
be  determined  by  the  provisions  of  the  law  under  whose 
authority  it  is  granted.  The  statutory  divorce  is  limited 
in  its  operation,  and  only  affects  the  rights  and  obligations 
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of  the  parties,  to  the  extent  declared  by  statute.  It  is  said 
that  the  legislature  have  provided  for  making  compensa- 
tion to  the  wife  for  her  loss  of  dowry,  when  she  is  an  in- 
nocent party,  by  authorizing  the  court  to  decree  an  allow- 
ance for  her  support  But  if  this  provision  had  been 
intended  as  a  substitute  for  the  right  of  dower,  I  think  it 
would  have  been  so  declared,  as  indeed  it  has  been  in  some 
other  States.  The  legislature  seem  not  to  have  intended  to 
leave  anything  to  implication.  It  has  distinctly  declared 
what  shall  and  what  shall  not  be  the  effect  of  the  dis- 
solution of  the  marriage,  When  the  wife  is  herself  the 
guilty  party,  the  law  declares  that  her  conviction  shall  in- 
volve a  forfeiture  of  dower.  But  it  has  nowhere  said  that 
where  the  husband  is  the  offender,  she  shall  forfeit  her 
dower  as  a  condition  of  her  divorce."  In  Forrest  v.  Forrestf 
the  court  below  had  granted  alimony  to  the  wife,  but  had 
attached,  (as  in  this  case,)  a  condition  that  it  be  in  lieu  of 
dower.  On  appeal  to  the  general  term,  (6  Duer^  151,  et  seq.^) 
the  court  say :  "  "We  cannot  resist  the  conviction  that  the 
court  erred  in  forcing  upon  the  plaintiff  this  condition. 
We  apprehend  that  it  is  now  well  settled  that  the  right 
of  a  wife  to  dower  in  her  husband's  real  estate  cannot  be 
prejudiced  by  any  act  of  his.  In  Wait  v.  Watt^  (4  Camst 
95,)  after  a  full  discussion  of  the  subject,  it  is  definitely 
settled  by  the  court  of  last  resort,  that  a  divorce  dissolving 
the  marriage  contract  on  the  ground  of  the  adultery  of  the 
husband,  does  not  deprive  the  wife  of  her  right  of  dower 
in  his  real  estate.  We  cannot  discover,  then,  upon  what 
ground  the  decree  compelling  her  to  relinquish  a  right, 
sequred  to  her  by  statute,  can  be  sustained.  The  court 
arbitrarily  requires  the  plaintiff  to  relinquish  all  claim  to 
dower.  And  to  this  the  court  left  her  no  alternative,  un- 
less it  be  to  refuse  to  take  the  divorce  itself.  The  opinion 
of  the  Court  of  Appeals  in  the  case  last  cited,  shows  that 
the  alimony  contemplated  by  the  statute  is  not  to  be  taken 
in  lieu  of  dower.    We  apprehend  that  the  right  of  the 
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plaintiff  to  dower,  in  the  event  she  shall  survive  the 
defendant,  is  given  by  statute ;  that  her  right  to  an  allow- 
ance, under  the  circumstances  of  this  case,  (having  estab* 
lished  her  title  to  a  divorce,)  is  clear;  and  that  the  court 
cannot  make  the  release  of  her  right  of  dower  a  condition 
of  granting  the  divorce."     (See  Burr  v.  Burr,  7  BiUy  227.) 

IV.  The  court  not  having  jurisdiction,  by  statute,  to  thus 
take  away  the  wife's  right  of  dower,  such  jurisdiction 
could  not  be  conferred'  by  any  act  or  consent  of  the  parties. 
{Oermond  v.  People,  1  Hill,  343.  Gareie  v.  Sheldon,  3  Barb. 
232.  3  Caines,  129.  14  John,  432.  6  Wend.  465.  17  John. 
471.)  And  this  is  so,  even  though  the  party  stipulated  not 
to  raise  the  objection.  ^(Dudley  v.  Men/hew,  3  Gomet  9.) 

V.  This  want  of  jurisdiction  can  be  shown,  at  any 
time,  though  the  decree  stand  unreversed.  (6  Barb,  613. 
15  John.  140.  4  Cowen,  292.  5  Wend.  148.  6  id.  447. 
14  John.  432.)  And  such  part  of  the  decree  as  is  beyond 
the  jurisdiction  of  the  court  will  be  disregarded,  and  the 
rest  deemed  valid.     (Bates  v.  Delavan,  5  Paige,  299,  304) 

VI.  The  fact  that  the  wife  accepted  the  sum  granted 
her  by  the  court,  does  not  prejudice  hef  right  to  dower. 
1.  Such  acceptance  could  only  have  that  effect,  in  cases 
where  the  doctrine  of  election  applies.  But,  as  has  been 
already  said,  that  doctrine  has  no  application  to  the  case 
of  a  decree  of  court.  2.  Even  in  cases  where  the  doctrine 
of  election  is  properly  applicable,  before  any  presumption 
of  election  can  arise,  it  must  be  shown  affirmatively  that 
the  wife  was  fully  cognizant  of  her  rights,  and  knew  the 
true  value  of  her  dower.  (2  Story'%  Eq.  Jur.  §§  1097, 
1098.)  There  is  no  such  proof  here.  There  is  no  evi- 
dence, and  in  fact  no  probability,  that  the  wife  knew  that 
any  such  condition  had  been  attached  to  her  acceptance 
of  the  alimony.  3.  The  acceptance  of  the  money  in  this 
ease  was  unavoidable,  unless  the  wife  should  wholly  sur- 
render her  right  to  the  separation.  The  money  was  neces- 
sary for  her  support,  and  she  had  no  choice  but  to  accept 
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such  sum  as  the  court  saw  fit  to  allow  her.  4.  The  sum 
allowed,  though  proper  enough  as  alim'ony,  was  wholly 
inadequate  to  take  the  place  of  dower.  Nor  is  the  pay- 
ment of  a  gross  sum  such  a  "  pecuniary  provision  "  as  is 
contemplated  hy  the  law.  It  should  at  least  be  such  a 
provision  as  would  endure  for  the  life  of  the  widow. 
{EllicoU  V.  Mosier,  11  Barb.  575.)  In  the  same  case,  in 
the  Court  of  Appeals,  (3  Seld.  201,)  the  head  note  says, 
"  The  receipt  by  her  (the  widow)  for  several  years  after 
the  death  of  her  husband,  in  lieu  of  dower,  of  one-third 
of  the  rent  of  lands  leased  by  him,  will  not  bar  her  action 
for  dower." 

Vii.  The  fact  that  the  counsel  for  the  wife  consented  to 
the  entry  of  this  decree,  will  not  bar  her  claim  for  dower. 
The  wife  was  incapable  of  barring  her  own  claim,  even  by 
a  formal  release  to  her  husband.  (Carson  v.  Murray^  3 
Paige^  483.  Dominiek  v.  Michaely  4  Sandf.  374.)  Much 
less  had  her  counsel  any  such  power.  The  stipulation 
which  was  entered  into  by  counsel,  is  therefore  no  suffi- 
cient bar,  for  two  reasons :  1st.  Because  no  stipulation  can 
affect  the  party's -right  to  object  to  the  want  of  jurisdiction. 
{Dudley  v.  MayheWy  3  Comst.  9.)  2d.  Because  an  act  which 
would  not  bind  the  principal,  if  done  by  herself,  cannot 
bind  her  when  done  by  a  mere  agent. 

Viii.  The  doctrine  of  estoppel  has  no  application  to  this 
case.  {GomyrCs  Dig.y  Estoppel  [(7.]  Dominiek  v.  Michael^ 
4  Sancif.  374.    2  Phil.  Ev.  p.  11,  Edw.  Ed.) 

For  the  reasons  above  stated,  the  decisions  of  the  referee, 
and  at  special  term,  were  right,  and  should  be  affirmed. 
And  the  widow,  having  been  obliged  to  employ  counsel 
to  defend  her  rights,  should  be  allowed  costs,  both  before 
the  referee,  and  at  general  term. 

By  the  Courts  Mullin,  J.  The  only  question  presented 
by  this  appeal  is  whether  the  decree  of  separation  between 
the  defendant,  Cynthia,  and  her  husband,  a  mensa  et  thoro. 
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xoade  by  the  vice  chancellor  of  the  fifth  circuit,  is  a  bar  to 
the  claim  of  the*8aid  Cjmthia,  now  a  widow,  to  dower  in 
the  lands  of  her  husband,  who  has  died  since  the  entry  of 
said  decree. 

The  decree  expressly  declares  that  the  sum  of  J450 
shall  be  "  in  lieu  and  satisfaction  of  all  alimony^  dower^  right 
of  dower ^  and  all  other  claims  which  she^  the  complainant^  may 
or  can  have^  to  the  property  of  the  defendant^' 

If  the  court  of  chancery  had  power  to  make  that  part  of 
the  decree  above  quoted,  the  widow  is  unquestionably 
barred  ;  but  if  not,  her  right  to  dower  is  unaffected  by  it. 

It  is  undoubtedly  true  that  -the  court  of  chancery  had 
no  jurisdiction  to  grant  divorces,  independent  of  the  stat- 
utes on  that  subject.  {Burtis  v.  BurtiSy  Hopk.  Oh.  R.  557.) 
Our  court  of  chancery  had  the  same  general  jurisdiction 
as  had  the  English  chancery.  In  England,  the  ecclesias- 
tical courts  had  exclusive  jurisdiction  to  grant  divorces 
a  mensa  et  thoro.  Parliament  alone  having  the  power  to 
dissolve  the  marriage  contract  absolutely.  (Bishop  on 
Mar.  and  Div.,  §§  768  to  TIO.) 

We  must  have  recourse  to  the  statute,  then,  for  the 
power  exercised  in  this  case,  if  it  exists.  The  provisions 
relating  to  separation  and  limited  divorces  are  found  in 
3  B,  8.  237,  §§  63  to  70,  5th  ed,  both  inclusive.  After 
specifying  who  may  apply,  and  the  cases  in  which  appli- 
cation  may  be  made,  and  declaring  what  the  bill  shall 
contain,  and  the  defenses  which  may  be  interposed,  the 
statute  proceeds  as  follows  : 

"  §  67.  Upon  decreeing  a  separation,  in  any  such  suit, 
the  court  may  make  such  further  decree  as  the  nature  and 
circumstances  of  the  case  may  require,  and  may  make  such 
order  and  decree  for  the  suitable  support  and  mainte- 
nance of  the  wife  and  her  children,  or  any  of  them,  by  the 
husband,  or  out  of  his  property,  as  may  appear  just  and 
proper. 

§  69.  When  a  decree  for  a  separation  forever,  or  for  a 
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limited  period,  shall  have  been  pronounced,  it  may  be  re- 
voked at  any  time  thereafter,  by  the  same  court  by  which 
it  was  pronounced,  under  such  regulations  and  restrictionB 
as  the  court  may  impose,  upon  the  joint  application  of  the 
parties,  and  upon  their  producing  satisfactory  evidence  of 
their  reconciliation. ' ' 

These  provisions  were  in  force  when  the  decree  under 
consideration  was  granted.  It  will  be  seen,  from  these 
sections,  1st.  That  a  separation  is  not  necessarily  a  com- 
plete and  final  separation  of  the  parties ;  that  a  reconcilia- 
tion is  contemplated,  and  power  given  to  the  court  to  give 
it  effect  And,  2d.  That  the  alimony  directed  to  be  paid 
is  not  a  final  distribution  of  the  property  of  the  husband 
between  him  and  his  wife,  but  is,  on  the  contrary,  a  tem- 
porary provision  for  her  support  elsewhere  than  in  her 
husband's  house,  until  they  are  reconciled. 

In  carrying  out  this  construction  of  the  statute,  the  vice 
chancellor  (Willard)  held,  in  Burr  v.  Burr^  {9ee  hi»  opinion^ 
10  Paige^  22,  25,)  that  a  gross  sum  for  alimony,  in  this 
class  of  cases,  cannot  be  allowed.  And  while  the  chan- 
cellor- does  not,  on  the  appeal  from  the  decree  of  the  vice 
chancellor,  expressly  assent  to  it,  yet  he  does  not  dissent 
from  it  Indeed  the  vice  chancellor  fortified  his  position 
with  cases  which  it  is  difficult  to  escape.  If  a  gross  sum 
cannot  be  allowed,  but  only  a  yearly  allowance  for  sup- 
port, it  is  impossible  to  say  that  an  allowance  for  such  a 
purpose  can  be  in  lieu  of  dower,  which  is  one*third  part 
of  the  lands  of  which  the  husband  was  seized  at  the  time 
of  his  death,  or  during  the  coverture. 

Again ;  the  occasion  of  the  allowance  is,  the  impossi- 
bility of  the  wife's  living  with  the  husband,  by  reason  of 
his  improper  treatment  of  her.  His  misconduct  cannot 
relieve  him  from  his  duty  to  support  her ;  and  the  court 
merely  compels  him  to  give  her  that  support  abroad  which 
he  will  not  give  her  in  his  own  house.    The  object  of  the 
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allowance  is  support,  merely — ^having  no  reference  what- 
ever to  a  distribution  of  the  property  of  the  husband. 

Vice  Chancellor  Willard,  in  the  case  of  Burr  v.  Burr, 
cited  supray  says  a  decree-  for  a  separation  or  limited 
divorce  does  not  per  se  affect  the  question  of  property  be- 
tween the  parties.  The  wife  is  still  entitled  to  dower  in 
the  real  estate  of  which  her  husband  is  or  shall  be  there- 
after seised ;  and  she  can  also  claim  her  distributive  share 
of  his  personal  estate^  in  case  he  dies  intestate,  in  the  same 
manner  as  if  no  such  decree  had  been  pronounced.  The 
statute  has  made  a  difference,  in  this  respect,  between  a 
limited  divorce  a  men$a  et  thoro  and  a  divorce  a  vinculo 
matrimaniiy  (  Wait  v.  Waity  4  N.  F.  95,)  where  the  adultery 
of  the  wife  is  the  basis  of  the  decision. 

In  Bishop  on  Marriage  and  Divorce,  (§  680,)  it  is  said : 
**  This  (limited)  divorce  does  not,  of  its  own  force,  at  com- 
mon law  and*  without  the  aid  of  statutes,  change  the  rela- 
tion of  the  parties,  as  to  property.  Thus  it  neither  takes 
away  the  right  of  the  wife  to  dower,  nor  entitles  her  to 
recover  it  until  after  the  death  of  her  husband."  .  The 
statute  does  not  in  terms  authorize  the  court  to  make  any 
decree  affecting  the  right  of  dow^r.  The  legislature  con- 
.templated  a  reconciliation  of  the  parties  as  probable; 
hence  the  provision  made  for  the  wife  is  a  temporary  one. 

It  would  be  wholly  inconsistent  with  the  provisions  and 
policy  of  the  statute  to  authorize  a  decree  w^hich  should 
determine  the  rights  of  the  wife  in  the  estate  of  the  hus- 
band, by  giving  a  share  of  it  in  lieu  of  her  dower  and  dis- 
tributive share.  I  find  no  precedent  or  authority  for  any 
such  decree. 

For  these  reasons,  I  am  in  favor  of  affirming  the  judg- 
ment of  the  referee,  with  costs  to  the  widow,  out  of  the 

estate. 

Judgment  affirmed. 

[OirotrBAGA  Gbvbbal  TebK|  April  1,  1862.     Morgm^  MMn  and  £a€OH, 
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It  is  not  only  the  right,  but  the  duty,  of  the  court,  to  direct  the  verdict  which 
the  jury  shall  give,  when  the  evidence  in  the  case  is  so  preponderating  in 
favor  of  one  of  the  parties  that  if  a  verdict  should  be  found  one  way,  the 
court  would  set  it  aside  as  against  evidence.  * 

The  convene  of  the  rule— to  wit,  that  when  the  evidence  is  not  so  preponder- 
ating in  &vor  of  one  of  the  parties  as  -that  the  court  would  set  aside  a  ver- 
dict found  against  the  evidence,  the  case  must  go  to  the  jury — ^is  equally  as 
well  settled. 

Facts  which  were  held.  In  this  case,  to  characterize  a  transaction  between  the 
parties,  as  the  payment  of  a  debt  to  the  defendant,  and  not  as  a  loan  of 
money  to  him,  by  the  plaintiffs. 

Upon  the  question  whether  promissoxy  notes,  given  by  the  plaintiff's  to  the 
defendant,  were  given  in  payment  of  a  debt,  as  claimed  by  the  defendant,  or 
as  a  loan  to  the  defendant,  as  claimed  by  the  plaintiff^,  the  fact  that  the 
plaintiffs  have  made  payments  upon  such  notes,  to  the  defendant  as  the 
oumer  and  holder,  upon  demand  of  payment  as  a  matter  of  right,  is  a  circum- 
stance of  such  force  and  significance  that  the  jury  should  be  allowed  to  say 
what  weight  it.  should  have  on  the  issue  between  the  parties. 

And  there  being  evidence,  and  very  strong  evidence,  that  the  notes,  (together 
with  some  money,)  were  delivered  as  payment  for  property  purchased  by  the 
plaintifiis  of  the  defendant,  and  not  by  way  of  loan ;  it  was  further  held  that 
it  was  erroneous  for  the  judge  to  direct  a  verdict  for  the  plaintiff^,  in  an 
action  brought  to  recover  back  the  amount  advanced,  as  being  a  loan. 

Where  a  special  agent  is  employed  to  accomplish  a  particular  purpose,  a  party 
seeking  to  make  the  principal  liable  for  the  acts  of  the  agent,  must  prove 
what  the  authority  of  the  agent  was ;  and  the  principal  may  disprove  it,  or 
show  what  it  in  fact  was. 

A  principal  is  not  estopped  by  the  declarations  of  his  agent  as  to  his  authority. 

When  it  is  sought  to  bind  the  principal  by  reason  of  his  having  ratified  the  acts 
of  the  agent^  it  is  essential,  to  give  eff*ect  to  the  ratification,  that  it  should 
have  been  done  with  fuU  knowledge  of  all  the  facts. 

IN  January,  1860,  the  plaintiffs  commenced  an  action  to 
recover  from  the  defendant  the  sum  of  J2491.49,  alleging 
that  on  or  about  January  1,  1857,  they  loaned  to  the  de- 
fendant ^1000  in  money,  and  executed  to  him  their  three 
promissory  notes,  at  one,  two  and  three  years,  for  the 
aggregate  sum  of  $6500,  on  which  they  made  payments  to 
the  amount  of  $1491.49.  They  alleged  that  the  parties 
were  members  of  a  company  for  the  sale  and  manufacture 
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of  railroad  chairs,  to  whose  interests  it  was  important  that 
the  defendant  should  devote  his  attention,  and  that  to 
enable  him  to  do  so,  it  was  necessary  he  shoald  obtain  this 
loan.  That  the  defendant  promised  to  give  such  attention, 
and  promised  to  pay  the  notes  out  of  the  profits  to  be  re- 
ceived by  him,  or  otherwise ;  and  that  the  notes  were  given 
upon  this  promise  and  understanding.  That  the  defend- 
ant did,  for  a  time,  give  his  attention,  but  afterwards 
refused  to  do  so,  unless  the  .plaintiffs  would  wrongfully 
unite  with  him  to  the  prejudice  of  one  Bullard's  interest 
in  the  company,  which  they  refused  to  do.  The  defend- 
ant thereafter  refused  to  perform  any  service  for  the  corpo- 
ration. The  defendant,  in  his  answer,  claimed  that  the 
money  and  notes  were  given  for  the  purchase  of  his  in- 
terest in  the  foreign  patent  for  railroad  chairs  referred  to 
in  the  complaint,  and  in  the  agreement  of  July  28,  1856, 
and  in  lieu  of  the  $15,000  interest  held  by  him  in  the 
company  organized  under  that  agreement,  that  the  same 
were  valid  obligatory  notes,  given  for  value  received,  (not 
as  a  loan,)  and  demanded  a  judgment  for  the  balance 
remaining  unpaid  upon  the  notes. 

The  plaintiffs  were  the  owners  of  a  patent,  on  the  same 
subject  of  elastic  chairs,  granted  to  Elnathan  Smith,  and 
by  the  agreement  of  July  28,  1856,  it  was  provided  that 
this  patent  and  the  defendant's  patent  should  be  thrown 
into  a  common  interest ; .  that  the  patents  for  the  United 
States  should  offset  each  other,  but  for  the  defendant's 
foreign  patents,  the  defendant  should  receive  the  sum  of 
$15,000  from  the  first  sales  of  the  right  to  use  and  apply 
these  patents.  A  controversy  soon  arose  between  the  par- 
ties as  to  whether  this  $15,000  was  to  be  paid  from  the 
net  or  the  gross  sales,  and  it  continued  unsettled  till  the 
giving  of  the  notes;  the  defendant  claiming  the  gross 
receipts,  the  plaintiffs  consenting  to  pay  only  the  net. 
The  defendant  repeatedly  offered  to  sell  to  the  plaintiffs 
bis  interest  in  the  company,  being  one  half,  for  one  half 
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of  fhat  Bum,  ($15^000,)  which  would  be  equal  to  the 
receipt  by  him  from  the  company,  of  the  full  sum.  lu 
fTovember,  1856^  the  matters  in  controversy  remaining  in 
the  same  condition,  Gilbert,  one  of  the  plaintiffs,  and 
Wm.  A.  BuUard,  went  to  the  defendant's  house  in  Ded- 
ham,  Massachusetts.  Gilbert  was  there  with  the  appro- 
bation of  Fish.  The  subject  of  the  purchase  of,  the  de- 
fendant's interest  was  then  under  discussion,  when  Gilbert 
made  an  offer  to  purchase  the  defendant's  interest  in  the 
patent  for  ^500.  Not  a  word  was  said  or  an  intimation 
made,  at  that  time,  in  reference  to  a  loan ;  a  sale  and  pur- 
chase was  the  only  subject  of  discussion.  A  few  days 
afterwards  BuUard  came  to  Utica,  and  it  was  conceded  on 
both  sides,  that  the  notes  and  money  were  delivered  to 
him  by  the  plaintiffs,  in  December,  1856,  with  a  letter,  to 
be  delivered  to  the  defendant  No  receipt  or  memoran- 
dum showing  that  they  were  other  than  obligatory  notes, 
as  indicated  upon  their  face,  was  asked  for,  or  was  given. 
At  the  time  of  delivering  the  notes  to  Bullard,  the  plain- 
tiffi)  addressed  to  the  defendant  a  letter  of  December  4, 
1856,  authorizing  the  delivery  of  the  notes  upon  the  execu- 
tion of  the  assignment. 

Within  a  few  days'  thereafter  Bullard  arrived  at  Ded- 
ham,  delivered  the  notes  and  money  to  the  defendant, 
received  an  assignment  of  the  patent,  forwarded  the  same 
to  the  plaintiffs,  but  made  no  statement  or  intimation  to 
the  defendant  that  the  notes  were  a  loan.  Payments  were 
made  by  the  plaintiffs  upon  the  notes  at  three  different 
times  during  the  year  1858,  in  the  ordinary  manner  of 
making  payments,  and  with  no  protest  or  claim  of  non- 
liability to  pay.  It  was  alleged  by  the  defendant  that  the 
first  knowledge  he  had  that  the  transaction  was  claimed 
to  be  a  loan,  was  in  November,  1859. 

The  action  was  tried  before  Justice  Bacon  and  a  jury,  in 
February,  1861,  when  the  jury  found  a  verdict  for  the  de- 
fendant, for  over  $7000,  the  balance  remaining  unpaid 
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upon  the  notes.  A  new  trial  was  granted,  and  the  action 
was  tried,  a  second  time,  before  a  justice  and  a  jury,  in 
October,. 1861. 

At  the  close  of  the  testimony,  the  counsel  for  the  plain- 
tiffs insisted  that  the  evidence  established  that  the  money 
and  notes  were  applied  for  and  obtained  by  Bullard,  (who 
then  represented  himself  to  the  plaintiffs  to  be,  and  acted 
as,  the  agent  of  the  defendant,  as  a  loan  to  the  defendant, 
and  that  the  plaintiffs  advanced  the  money  and  delivered  the 
notes  as  a  loan  to  the  defendant,  confiding  in  the  represen- 
tations of  Bullard,  and  believing  that  he  was  authorized  to 
obtain  the  same  as  a  loan ;  that  upon  this  evidence,  a  verdict 
to  the  contrary  would  be  against  evidence ;  and,  therefore, 
requested  the  court  to  direct  a  verdict  in  favor  of  the  plain- 
tiffs for  the  amount  advanced  to  and  received  by  the  defend- 
ant from  the  plaintiffs.  The  defendant's  counsel  objected, 
claiming  that  there  was  evidence  in  opposition  to  the  plain- 
tiffs' claim,  and  in  support  of  the  defendant's  claim  to  go  to 
the  jury,  and  claimed  the  right  to  have  the  case  submitted 
to  the  jury.  The  court  overruled  the  defendant's  objection, 
and  ruled  and  decided,  that  the  question  was  not  whether 
in  fact  Bullard  exceeded  his  authprity  from  Davis,  in 
arranging  for  and  obtaining  the  money  and  notes  as  a  loan 
and  accommodation  from  the  plaintiffs  to  the  defendant, 
but  what,  in  fact,  was  the  arrangement  made  at  IJtica 
between  Bullard  and  the  plaiutifis,  as  to  the  money  to  be 
advanced,  and  the  notes.  That  both  Bullard  and  the 
plaintiffs  testified  that  the  plaintiffi  agreed  to  and  did  ad- 
vance the  money,  and  delivered  the  notes  as  a  loan  to  the 
defendant,  and  for  his  accommodation,  and  that  they 
refused  to  do  so  upon  any  other  terms,  and  that  the  evi- 
dence  would  not  warrant  a  verdict  to  the  contrary.  He 
therefore  directed  the  jury  to  render  a  verdict  in  favor  of 
the  plaintiffs,  for  the  amount  advanced  by  the  plaintiffs  to 
the  defendant,  with  interest ;  to  which  ruling  and  decision 
the  defendant's  counsel  excepted. 
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The  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiflFs,  for  $2751.42. 

The  court  also  directed  that  the  case,  with  exceptions, 
be  heard  in  the  first  instance  at  general  term,  and  that  the 
judgment  in  the  meantime  be  suspended. 

To  set  aside  the  verdict,  and  to  correct  the  rulings  of 
the  court,  and  to  obtain  a  new  trial,  a  case  and  exceptions 
were  made  on  behalf  of  the  defendant 

F.  KemanyfoT  the  plaintiffs. 

Hunt  (k  Waterman^  for  the  defendant 

By  the  Courts  Mullin,  J.  It  is  not  only  the  right,  but 
the  duty,  of  the  court,  to  direct  the  verdict  which  the  jury 
shall  give,  when  the  evidence  in  the  case  is  so  preponder- 
ating in  favor  of  one  of  the  parties  as  that  if  a  verdict 
should  be  found  one  way,  the  court  would  set  it  aside  as 
against  evidence.  This  is  perhaps  as  precise  as  the  rule 
can  be  laid  down ;  and  it  is  not  difficult  of  application. 
The  converse  of  tjie  rule — to  wit,  that  when  the  evidence 
is  not  so  preponderating  in  favor  of  one  of  the  parties  as 
that  the  court  would  set  aside  a  verdict  found  against  the 
evidence,  the  case  must  go  to  the  jury — is  as  well  settled 
as  the  other. 

The  only  question  which  I  propose  to  examine,  in  this 
case,  is  whether  the  court  was  justified,  under  the  forego- 
ing rules,  in  directing  a  verdict 

The  prominent  facts  on  which  the  plaintiffs  relied  for  a 
recovery  were,  that  a  misunderstanding  had  arisen  be- 
tween the  parties,  as  to  the  meaning  of  the  clause  of  the 
contract  of  the  28th  of  July,  1856,  in  which  it  was  pro- 
vided that  the  said  defendant  should  receive  $15,000  from 
the  first  sales  of  the  right  to  use  the  two  American  patents 
mentioned  and  described  in  ^aid  contract.  This  sum, 
when  received,  was  to  be  in  full  payment  for  one  half  of 
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certain  European  patents  owned  by  the  defendant^  and 
which  he  was  to  assign  to  the  plaintiffs.  The  misunder- 
standing between  the  parties  was  as  to  whether  the 
915,000  should  be  taken  from  the  gross,  or  the  net  receipts 
of  sales ;  the  plaintiffs  insisting  on  the  latter  construction, 
and  the  defendant  on  the  former.  The  defendant  sent  one 
Bullard  to  TJtica,  as  his  agent,  to  procure  from  the  plain- 
tiffs $7500,  as  he  wanted  that  sum  sooner  than  it  could  be 
realized  from  the  sales,  and  he  effected  this  object,  and 
procured  from  them  money  and  notes  to  the  amount  of 
¥7500,  as  it  is  claimed  by  the  plaintiffs,  as  a  loan,  and  the 
money  and  notes  were  to  be  delivered  to  the  defendant  on 
his  assigning  the  one  half  of  the  European  patents.  The 
paper  and  money  were  paid  over  to  the  defendant,  and  an 
agreement  to  assign  executed  and  delivered,  which  seems 
to  have  been  satisfactory  to  Bullard.  That  the  transaction 
was  a  loan  to  the  defendant,  and  not  the  payment  of  a 
debt,  is  testified  to  by  Bullard,  the  agent,  and  by  Fish, 
Gilbert  and  Ballon,  three  of  the  plaintiffs. 

On  the  part  of  the  defense,  the  defendant  himself  was 
called,  and  testified  to  sending  Bullard  to  IJtica,  the  re- 
ceipt of  the  money  and  notes,  and  the  assignment  of  the 
patent  It  further  appeared  that  in  November,  1856,  and 
after  the  misunderstanding  above  mentioned  arose,  Gil- 
bert, one  of  the  plaintiffs,  was  at  the  defendant's  house, 
and  made  the  proposition  to  the  defendant,  subject  to  the 

•  approval  of  Fish  and  Ballon,  to  give  the  defendant  $7500 
in  cash  and  notes  on  time,  to  be  in  full  of  his  interest  in 
the  European  patents.     This  proposition  was  not  assented 

.  to  by  Fish  and  Ballon,  and  early  in  December  Bullard 
went  to  Utica,  as  above  stated.  On  his  return  he  brought 
a-  letter  from  Fish,  Gilbert  and  Ballou,  addressed  to  the 
defendant,  in  which  he  was  informed  that  as  soon  as  he 
executed  such  assignments  as  were  satisfactory  to  Bullard, 
he  might  sign  the  drafts  for  the  (IQOO  to  be  paid  in  cash, 
'and  they  would  honor  them.    The  defendant  says  that 
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the  first  time  he  ever  heard  that  the  notes  and  money  had 
been  loaned  to  him  was  when  he  came  to  Utica,  and  the 
notes  were  obtained  from  him  in  the  manner  disclosed 
by  him. 

On  the  28th  of  January,  1858,  $900  was  paid  by  the 
plaintifis  on  their  notes  to  the  defendant ;  on  the  9th  of 
August,  1858,  ^SlOO;  on  the  16th  of  December,  1858, 
$131.70.  The  notes  were  given  in  exact  conformity  to 
the  proposition  of  Gilbert  On  the  25th  of  July,  1859, 
the  defendant,  in  his  letter  of  that  date,  to  Fish,  complains 
of  the  delay  of  the  plaintiffs  in  making  payments  on  the 
notes  then  due,  and  desires  to  know  whether  they  would 
let  him  have  part,  or  the  whole  amount  then  due  him,  or 
give  new  notes  on  short  time.  In  the  reply  of  Fish  to  the 
letter,  under  date  of  July  28,  1859,  after  apologizing  for 
not  having  written  before,  by  reason  of  the  delay  of  Ham- 
ilton in  not  returning  from  Europe,  says :  "  From  some 
expressions  in  your  letter,  I  infer  your  views  of  our  rela- 
tions and  responsibilities  differ  somewhat  from  my  own ; 
but  I  will  not  discuss  that  now,  as  I  hope,  on  the  return 
of  Hamilton,  we  can  meet  and  dispose  of  the  matter  re- 
ferred to,"  &c.  This  seems  to  have  been  the  first  intima- 
tion the  defendant  had  that  there  was  any  misunderstand- 
ing as  to  the  paper,  and  this  suggestion  is  put  forth  in  a 
way  to  prevent,  rather  than  to  invite,  inquiry.  In  letters 
from  the  plaintiffs  to  the  defendant,  of  the  dates  of  March 
9,  1859,  April  15  and  26,  September  18, 1859,  and  August  ' 
6,  1858,  the  plaintiffs,  replying  to  calls  on  them  for  money, 
by  the  defendant,  beg  for  time  on  account  of  want  of 
means  in  their  own  affairs,  and  the  small  receipts  from 
sales  of  the  rights  under  the  patents.  The  defendant  had 
personal  interviews  with  one  or  more  of  the  plaintiffs  at 
the  time  one  or  two  of  the  payments  were  made,  and  no 
intimation  was  given  that  the  notes  were  deemed  or  con* 
sidered  a  loan. 

Without  alluding  to  any  other  of  the  numerous  facta 
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bearing  on  the  question  of  loan  or  no  loan,  which  was  the 
only  issue  in  the  case,  it  is  quite  obvious  that  there  was 
evidence,  and  very  strong  evidence,  that  the  money  andi 
notes  were  delivered  as  payment  for  the  one  half  of  the 
European  patents,  and  not  by  way  of  loan.  The  payments 
made  on  these  notes  to  the  defendant  personally  as  the 
holder  and  owner  of  the  notes,  upon  demand  of  payment  as 
a  matter  of  right,  is  a  circumstance  of  such  force  and  sig- 
nificance that 'the  jury  should  have  been  allowed  to  say 
what  weight  it  should  have  on  the  issue  between  the  par- 
ties. On  this  position  alone,  it  seems  to  me  the  judgment 
must  be  set  aside,  and  a  new  trial  had ;  costs  to  abide 
the  event 

I  am  unable  to  conceive  how  the  lenders  of  notes  to 
another,  for  that  other's  accommodation,  should,  on  de* 
maud  by  him  holding  the  notes,  pay  from  time  to  time 
considerable  sums  of  money  on  them  and  yet  insist  that 
the  fact  of  payment  was  not  any  evidence  to  show  that  the 
notes  were  held  by  the  holder  as  his  property,  and  not  by 
way  of  loan. 

There  is  one  other  question  upon  which  it  is  perhaps 
proper  the  court  should  express  an  opinion,  and  that  is, 
whether  the  defendant  may  prove  what  authority  he  gave 
to  Bullard,  when  he  came  to  Utica  as  his  agent,  and  ob- 
tained the  notes. 

Such  evidence  was  offered  on  the  trial,  and  rejected ; 
and  from  the  nature  of  the  case  it  will  arise  on  the  next 
trial  of  this  action,  and  it  may  prevent  delay  and  expense 
if  we  now  dispose  of  that  question. 

This  action  is  to  recover  the  money  paid  to  the  defend- 
ant on  the  three  drafts  for'  the  $1000,  and  the  money  paid 
on  the  notes.  The  drafts  and  notes  are  evidence  that  the 
money  was  due  to,  and  not  from,  the  defendant  The 
plaintiffs,  to  recover,  must  establish  the  fact  of  the  loan ; 
and  that  loan  being  negotiated,  if  at  all,  through  an  agent, 
it  must  appear  that  the  agent  had  authority  to  act  for^  and 
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to  bind  the  principal.  BuUard  was  called,  and  swore  that 
he  was  authorized  to  make  the  loan,  and  the  defendant 
offered  himself  to  show  what  his  authority  actually  was. 
Is  not  such  evidence  admissible  ?  Is  the  principal  estop- 
ped by  the  declaration  of  the  agent  as  to  his  authority? 
I  know  no  such  principle.  Bullard  was  a  special  agent  to 
accomplish  a  particular  purpose ;  what  his  authority  was, 
the  plaintiffs  must  prove ;  and  if  they  must  prove  it,  the 
defendant  may  disprove  it,  or  show  what  it  in  fact  was. 

If  it  is  sought  to  bind  the  principal  by  reason  of  his 
having  ratified  the  acts  of  the  agent,  it  'was  essential,  to 
give  effect  to  the  ratification,  that  it  was  done  with  full 
knowledge  of  all  the  facts.  No  such  thing  was  proved. 
On  the  contrary,  the  principal  was  left  to  believe  that  the 
notes  were  delivered  as  payment  for  his  half  of  the  Eu- 
ropean patents,  and  not  by  way  of  loan.  I  am  therefore 
of  the  opinion  that,  on  this  ground,  a  new  trial  should  be 
ordered.  But  I  prefer  to  put  the  reversal  of  the  judgment 
on  the  other  ground,  as  that  is  the  important  point  ia  the 
case,  and  the  one  on  which  it  must  finally  be  decided.  . 

Allen  and  Bacon,  JJ.,  concurred. 

Morgan,  J.,  gave  no  opinion. 

Judgment  reversed. 

[Onbida  GsirsBAL  Tebx,  January  7,  1862.     Attan,  Morgan^  MvUm  and 
Saconf  Justices.] 


ONONDAGA— APRIL,  1862.  131 


Howell  vs.  Biddlecom. 

Upon  the  sale  of  a  horse  to  the  plaintiff,  by  the  defendant,  the  horse  was  rep- 
resented and  warranted  by  the  latter  to  be  sound,  at  that  time,  although  the 
fact  was  disclosed  that  there  had  been  a  previous  unsoundness.  In  an  ac- 
tion to  recoTer  damages  for  a  flraudalent  warranty,  the  referee  found  that 
the  horse  appeared  sound  at  the  time^f  the  sale,  but  that  he  was  in  fact 
unsound,  at  that  time,  and-  the  unsoundness  aflerwarrds  became  more  de- 
veloped, and  was  exhibited  by  occasional  lameness,  so  as  seriously  to  impair 
the  yalue  of  the  horse,  ffeld  that  if  the  defendant  told  the  plaintiff  the 
whole  truth,  in  regard  to  the  condition  of  the  horse,  he  was  not  liable  for 
frmod  on  the  sale. 

If  a  seller  knows  of  a  defect  in  his  goods  which  the  buyer  does  not  know,  and 
if  he  had  known,  would  hot  have  bought  the  goods,  and  the  seller  is  merely 
silent,  his  silence,  although  a  moral,  is  not  a  legal,  fraud.  • 

The  common  law  does  not  oblige  a  seller  to  disclose  all  that  he  knows  which 
leesens  the  value  of  the  property  that  he  would  sell. 

He  may  be  silent,  leaving  the  purchaser  to  inquire  and  examine  for  himself, 
or  to  require  a  warranty.  But  if,  by  acts  or  words,  he  leads  the  buyer  astray, 
indudng  him  to  suppose  that  he  buys  with  warranty,  or  otherwise  prevent- 
ing his  examination  or  inquiry,  this  becomes  a  fraud  of  which  the  law  will 
take  cognizance. 

Where,  upon  the  purchase  of  a  horse  by  the  plaintiff,  of  the  defendant,  the 
former  did  not  trust  to  the  assertions  of  the  latter,  but  took  a  man  of  skill 
with  him,  to  examine  the  horse,  and  it  was  after  such  examination,  and  after 
the  defects  known  to  the  seller  had  been  disclosed,  that  the  sale  was  consum- 
mated ;  B4d,  that  under  these  circumstances,  the  purchaser  had  no  remedy 
for  alleged  fraud  upon  the  sale. 

Where  the  gravamen  of  the  action  was  the  fraudulent  concealment  from  the 
plaintiff  of  the  condition  of  a  horse  purchased  by  him  of  the  defendant ; 
ffeld,  that  want  of  knowledge  in  the  plamtiff  being  the  theory  to  be  proved, 
if  he  was  bound  to  prove  the  negative,  it  was  competent  for  the  defendant 
to  prove,  under  a  general  denial  in  the  answer,  the  affirmative  of  the  prop- 
osition. 

So  much  depends  on  the  appearance  and  conduct  of  a  witness,  before  a  referee, 
that  it  is  never  safe  to  interfere  with  a  finding  on  a  question  of  fact,  unless  it 
is  so  flagrantly  myust  as  to  show  partiality,  corruption  or  incompetency,  on 
the  part  of  the  referee.    Fer  Mullin,  J. 


APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee. 
The  action  was  brought  to  recover  damages  for  an 
alleged  fraudulent  warranty  on  the  sale  of  a  horse.    The 
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answer  was  a  general  denial.  The  action  was  referred  to 
a  referee,  who  reported  the  following  facts : 

Previous  to  about  the  2d  day  of  October,  1858,  the  de- 
fendant was  the  owner  of  a  certain  horse,  known  as  the 
^'Biddlecom  Parmer."  That  the  defendant  purchased 
the  said  horse  of  one  Josl^ua  Loomis  in  the  mouth  of 
March,  1855,  and  had  kept  and  used  him  as  a  seed  horse 
from  that  time  down  to  the  2d  day  of  October,  1858. 
That  the  said  horse  was  lame  in  the  left  fore  foot,  leg  or 
shoulder,  at  the  time  he  was  so  purchased  by  the  defend- 
ant, and  on  account  of  such  lameness — ^which  was  denied 
by  said  Loomis — the  defendant  paid  $50  less  for  the  said 
horse  than  he  had  agreed  to  pay,  upon  the  supposition 
that  he  was  not  seriously  lame,  but  was  perfectly  sound. 
That  the  said  horse  apparently  soon  recovered  from  the 
said  lameness.  That  said  horse  was  lame  two  or  three 
times  in  the  same  foot,  leg  or  shoulder,  while  the  defend- 
ant owned  and  used  him,  but  only  for  a  day  or  two  at  a 
time.  The  cause  or  occasion  of  such  lameness  .the  evi- 
dence does  not  disclose.  At  or  about  the  2d  day  of  Oc- 
tober, 1858,  the  said  horse  was  not  lame,  but  was  to  all 
appearance,  and  as  far  as  could  be  discovered  by  examin- 
ation, perfectly  sound.  On  the  last  day  of  September, 
and  the  first  and  second  of  October,  1858,  the  plaintiflT 
and  defendant  negotiated  for  the  sale  of  the  said  horse  by 
the  defendant  to  the  plaintiff.  The  said  negotiations,  on  the 
2d  day  of  October,  1858,  resulted  in  the  sale  and  delivery 
of  the  said  horse  by  the  defendant  to  the  plaintiff  at  the 
agreed  price  of  $500,  which  was  t£en  secured  to  be  paid 
by  the  plaintiff  to  the  defendant.  During  the  said  nego- 
tiation for  such  sale  and  delivery,  the  plaintiff  was  informed 
by  the  defendant  of  the  lameness  of  the  horse  while  the 
defendant  owned  him,  and  of  all  the  facts  and  circum- 
stances thereof.  The  defendant  also  informed  the  plain- 
tiff that  he  considered  the  said  horse  sound  at  that  time. 

The  referee  further  found  that  no  fraud  or  deceit  was 
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practised  by  the  defendant,  or  false  or  fraudulent  repre- 
sentations made  by  bim  to  the  plaintiff,  during  the  nego- 
tiations for  said  sale  or  delivery,  and  the  plaintiff  did  not 
rely  on  any  statement  or  representation  made  by  the  de- 
fendant upon  such  sale,  as  to  the  soundness  of  said  horse. 
That  said  horse  was  not  sound  at  the  time  of  such  sale 
and  delivery  to  the  plaintiff,  but  had  a  defect  or  weakness 
in  the  left  fore  foot,  leg  or  shoulder,  which  since  that  time 
had  become  more  developed,  and  was  exhibited  by  occa- 
sional lameness,  so  as  to  seriously  impair  the  value  of  said 
horse. 

From  the  foregoing  facts  the  referee  found,  as  legal  con- 
clusions, that  the  plaintiff  was  not  entitled  to  have  or 
maintain  this  action  against  the  defendant.  Judgment 
was,  therefore,  ordered  for  the  defendant,  with  costs,  and 
was  entered,  accordingly. 

Brown  &  Beachy  for  the  appellant 

Btarhick  dt  Sawt/ery  for  the  respondent 

By  the  Court,  Mullin,  J.  If  the  facts  in  this  case  have 
been  correctly  found,  it  is  impossible  to  reverse  this  judg- 
ment All  the  facts  necessary  to  esti^blish  good  faith  in 
this  sale  are  found,  and  nothing  on  which  the  charge  of 
fraud  can  be  predicated.  It  only  remains  to  inquire 
whether  the  facts  as  found  are  supported  by  the  evidence. 

There  is  no  controversy  as  to  the  terms  of  the  sale,  nor, 
but  that,  on  several  occasions,  before  the  sale,  the  defend- 
ant represented  the  horse  as  sound.  On  the  plaintiff's 
evidence,  a  warranty  is  clearly  made  out.  The  defendant, 
however,  swears  that  before  the  sale  was  completed  he 
told  the  plaintiff  that  the  horse  was  lame  when  he  bought 
him,  and  had  been  lame  on  two  or  three  occasions  subse- 
quent thereto.  Washburn  and  Talcott  swear  to  the'  same 
fact    The  plaintiff  denies  that  the  defendant  ever  told 
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him  any  snch  thing ;  and  he  is,  to  some  extent,  corrobo* 
rated  by  persons  who  heard  the  representations,  the  night 
before  the  sale  was  completed.  Bat  there  is  no  such  pre- 
ponderance of  evidence  as  will  justify  us  in  saying  that 
the  finding  is  against  the  evidence. 

We  must  assume,  then,  that  the  defendant  did  disclose 
to  the  plaintiff  that  the  horse  was  lame  when  he  bought 
him,  and  had  been  lame  on  two  or  three  occasions  since. 
But  we  must  also  assume  that  the  defendant  represented 
the  horse  to  be  sound,  at  the  time  the  trade  was  made. 
The  plaintiff  then,  had  notice  of  a  previous  lameness,  and 
a  warranty  of  his  then  soundness.  The  referee  finds  that 
the  horse  appeared  sound  at  the  time  of  the  trade,  but 
•  that  he  was  in  fact  unsound,  at  the  time  of  the  sale,  which 
unsoundness  afterwards  became  more  developed,,  and  is 
exhibited  by  occasional  lameness,  so  as  seriously  to  impair 
the  value  of  the  horse.  The  horse  was  represented  and 
warranted  sound,  was  in  fact  unsound,  and  the  fact  was 
disclosed  that  there  had  been  a  pretious  unsoundness. 

If  the  defendant  tojd  the  plaintiff  the  whole  truth,  in 
regard  to  the  condition  of  the  horse,  he  is  not  liable  for 
fraud  on  the  sale.  The  plaintiff's  counsel  thinks  that  the 
defendant  did  not  disclose  to  the  plaintiff  all  the  occasions 
on  which  the  horse  had  been  lame,  while  in  his  possession ; 
and  he  refers  to  the  evidence  of  Oatman,  in  support  of 
his  proposition.  But  Oatman  says  he  never  saw  him  lame 
but  once,  in  the  defendant's  possession.  He  had  just  got 
him,  and  he  did  not  show  it  much,  then.  It  was  for  this 
that  the  defendant  arbitrated  with  his  vendor,  and  ob- 
tained an  award  of  $50.  This,  the  defendant  says  was 
disclosed  to  the  plaintiff,  and  of  courae  no  complaint  can 
be  made  of  want  of  notice  of  that  lameness. 

We  are  also  referred  to  the  evidence  of  the  boy  Farrel, 
to  show  that  there  were  some  six  other  occasions  on  which 
the  horse  had  been  lame,  wbich  were  not  disclosed  to  the 
plaintiff.    From  the  history  this  lad  gives  of  himself,  I 
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should  not  feel  myself  called  upon  to  disturb  the  report  of 
a  referee  who  had  omitted  to  give  weight  to  his  evidence. 
Three  instances,  it  seems  to  me,  are  proved  so  as  to  author- 
ize us  to  interfere  with  the  judgment 

We  are  also  referred  to  the  evidence  of  Peter  Yendes, 
for  another  omission  to  disclose  an  instance  of  lameness. 
But  so  far  from  this  instance  being  omitted,  it  is  one  of 
those  testified  to  by  the  defendant  and  one  or  two  other 
witnesses,  and  of  which  the  defendant  says  he  informed 
the  plaintiff. 

The  plaintiff's  counsel  insists  that  although  it  may  be 
true  that  the  defendant  disclosed  the  lameness  of  the  horse 
at  Adams'  and  elsewhere,  before  the  completion  of  the 
trade,  yet  his  representation  of  the  perfect  soundness,  the 
night  before  the  sale  was  completed,  was  a  waiver  of  the 
former  representations,  and  he  must  be  held  bound  by 
those  last  made.  If  this  action  was  on  this  warranty, 
only,  there  would  be  some  force  in  the  suggestion.  But 
the  gravamen  of  the  action  is  fraud,  and  fraud  implies 
knowledge  and  concealment  of  the  defects.  These  facts 
could  not  be  found  after  it  was  shown  that  they  had  been 
fully  disclosed. 

Tnere  is  a  popular  notion  abroad,  that  any  concealment 
of  known  defects  in  an  article  sold  is  fraudulent,  and  sub- 
jects the  vendor  to  damages.  But  such  is  not  the  law. 
ParsonSj  in  his  work  on  Contracts,  (vol  1,  p.  461,)  says: 
"  If  a  seller  knows  of  a  defect  in  his  goods  which  the  buyer 
does  not  know,  and  if  he  had  known  would  not  have 
bought  the  goods,  and  the  seller  is  silent,  and  only  silent, 
his  silence  is  nevertheless  a  moral  fraud,  and  ought,  per- 
haps, on  moral  grounds,  to  avoid  the  transaction.  But 
this  moral  fraud  has  not  yet  grown  into  a  legal  fraud.  In 
cases  of  this  kind  there  may  be  circumstances  which  cause 
this  moral  fraud  to  be  a  legal  fraud,  and  give  to  the  buyer 
his  action  on  this  implied  warranty,  or  on  the  direct ;  and 
if  the  seller  be  not  silent,  but  produce  the  sale  by  means 
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of  false  representations,  then  the  rale  of  caveat  emptor  does 
not  apply,  and  the  seller  is  answerable  for  his  fraud.  But 
the  weight  of  authority  requires  that  this  should  be  active 
fraud.  The  common  law  does  not  oblige  a  seller  to  dis- 
close all  that  he  knows  which  lessens  the  value  of  the 
property  that  he  would  sell.  He  may  be  silent,  leaving 
the  purchaser  to  inquire  and  examine  for  himself,  or  to 
require  a  warranty.  He  may  be  silent  and  be  safe,  but  if 
be  be  more  than  silent — if  by  acts,  and  certainly  if  by 
words,  he  leads  the  buyer  astray,  inducing  him  to  suppose 
that  he  buys  with  warranty,  or  otherwise  preventing  his 
examination  or  inquiry — this  becomes  a  fraud  of  which 
the  law  will  take  cognizance.  *  *  The  seller  may  let 
the  buyer  cheat  himself,  ad  libitum,  but  must  not  actually 
assist  him  in  cheating  himself." 

I  am  unable  to  discover  wherein  the  defendant  misled 
the  plaintiff,  except  it  may  be  in  asseverating  so  often 
that  the  horse  was  sound,  being  himself  well  acquainted 
with  horses — much  better  than  the  plaintiff.  But  the 
plaintiff  did  not  trust  to  the  assertions  of  the  defendant ; 
he  took  a  man  of  skill  with  him,  to  examine  the  horse, 
and  it  was  after  such  examination,  and  after  the  defectis 
known  to  the  defendant  had  been  disclosed,  that  the  sale 
was  consummated.  The  plaintiff,  under  such  circum- 
stances, has  no  remedy. 

I  do  not  discover  any  error  in  the  rulings  of  the  referee 
which  could  operate  to  the  prejudice  of  the  plaintiff 
Some  of  the  evidence  received  by  him  under  objection 
was  illegal ;  but  it  was  so  immaterial  that  it  could  work 
no  prejudice  to  the  party.  It  was  objected  to  the  evidence 
on  the  part  of  the  defendant  showing  that  he  had  com- 
municated the  condition  of  the  horse  to  the  plaintiff,  that 
it  was  not  within  the  issue  made  by  the  answer.  By  this, 
I  suppose,  is  meant  that  the  fact  thus  proved  was  not 
alleged  in  the  answer.  If  it  was  not  admissible  under  the 
general  denial,  the  objection  waj9  valid,  and  the  evidence 
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ebonld  not  have  been  received.  But  the  gravamen  of  the 
action  was  the  fraudulent  concealment  from  the  plaintiff 
of  the  condition  of  the  horse.  Want  of  knowledge  in  the 
plaintiff  wa^  the  theory  to  be  proved,  and  of  course,  if  the 
plaintiff  was  bound  to  prove  the  negative,  it  was  compe- 
tent for  the  defendant  to  prove,  under  the  general  denial, 
the  affirmative  of  the  proposition.  I  think  the  evidence 
was  properly  received. 

Had  the  referee,  on  the  evidence,  held  the  defendant 
liable,  I  should  not  have  felt  bound  to  interfere  with  the 
judgment.  But  while  the  evidence  leans  strongly  in 
favor  of  the  plaintiff,  there  is  not  that  preponderance  in 
his  favor  which  will  authorize  us  to  disturb  his  finding. 
So  much  depends  ■  on  the  appearance  and  conduct  of  the 
witness,  that  it  is  never  safe  to  interfere  with  a  finding  on 
a  question  of  fact,  unless  it  is  so  flagrantly  unjust  as  to 
show  partiality,  corruption  or  incompetency  on  the  part 
of  the  referee. 

I  am  of  the  opinion,  therefore,  that  the  judgment  of  the 
referee  should  be  affirmed. 

[Onondaga  Gensbal  Tebk,  April  1,  1862.     Morgan^  MuUin  and  SaeaUt 
Justices.] 
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Ooofessioiu  are  not,  alone,  sufficient  to  establish  a  charge  of  adultery.    A 
sentence  of  diyorce  will  not  be  given  upon  the  sole  confessions  of  the 
^b       1381        parties. 

37  Mis-  30|    f^YiQ  foundation  of  the  rule  which  forbids  the  grantinjs;  a  decree  of  divorce  on 

the  unsupported  confessions  of  a  party  is  the  fear  of  collusion,  and  imposi- 
tion on  the  court.  When,  however,  the  reason  of  the  rule  fails,  the  inile 
itself  ceases.  Hence,  when  the  confessions  are  made  under  circumstances 
which  entirely  preclude  suspicion  of  collusion,  or  imposition,  the  confessions 
will  be  received,  and  a  decree  granted  thereon,  without  other  evidence. 

What  circumstances  were  held,  in  this  case,  not  to  disprove  collusion. 

Evidence,  in  order  to  corroborate,  must  relate  to  some  portion  of  the  evidence 
which  is  material  to  the  issue. 

An  event  which  happens  before  another  cannot  be  said  to  furnish  any  evidence 
that  the  latter  event  happened.  Nor,  when  there  is  no  connection  between 
two  events,  can  either  be  said  to  give  corroboration  to  the  other. 

Where  witnesses  testify  to  events  occurring  at  different  times,  neither  can  cor- 
roborate the  other. 

And  where  witnesses  testify  in  regard  to  separate  acts  of  adultery  allefred  to 
have  been  committed  by  the  defendant,  at  different  times,  but  neither  swears 
to  any  fact  which  shows,  or  tends  to  show,  that  adultery  was  committed  by 
the  defendant  at  the  time  stated  by  the  defendant  in  his  confession,  they  do 
not  corroborate  him  in  respect  to  the  commission  of  the  adultery  to  wliich 
the  confession  relates. 

When  the  courts  require  confessions  to  be  supported  by  collateral  facts,  those 
facts  must  be  such  as  tend  to  prove  the  adultery  charged  in  the  complaint — 
not  unimportant  facts  having  no  direct  connection  with,  or  bearing  on,  the 
issue  between  the  parties. 

ACTION  for  a  divorce  on  the  ground  of  adultery.  The 
answer  denied  the  several  acts  of  adultery  alleged  in 
the  complaint,  and  set  up,  as  a  defense,  the  adultery  of  the 
plaintiff.  Issues  having  been  settled,  were  tried  at  the 
Onondaga  circuit,  before  a  justice  of  this  court  without  a 
jury ;  a  trial  by  jury  having  been  waived  by  the  parties. 
The  justice  found  certain  facts  in  answer  to  the  questions 
submitted  by  the  issues ;  among  others,  the  commission 
of  adultery  by  the  defendant  on  two  different  occasions. 
And  as  a  matter  of  law,  he  found  that  the  plaintiff  was 
entitled  to  a  judgment  of  divorce  according  to  the  prayer 
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of  her  complaint     The  defendant  excepted  to  the  findings 
of  fact  and  of  law,  and  appealed  from  the  judgment 

Mr.  Kennedy^  for  the  appellant 

Oeo.  Rathbuny  for  the  respondent. 

By  the  Courts  Mullin,  J.  The  court  below  has  found 
that  the  defendant  did^  on  the  15th  of  July,  1855,  and  ou 
the  1st  of  June,  1858,  after  his  marriage  with  the  plaintifi', 
commit  adultery  and  have  carnal  connection  with  one 
Ulissa  Weston,  first  at  the  house  of  Henry  Weston,  in 
Spofford,  Onondaga  county,  and  next  at  her  own  house  in 
the  said  town. 

The  questions  presented  by  this  appeal  are,  whether 
the  said  findings  are  sustained  by  competent,  legal  and 
sufficient  evidence  ? 

Th6  finding  of  the  commission  of  the  adultery  in  1858 
rests  exclusively  on  the  evidence  of  Amos  Gillett,  and  of 
the  adultery  in  1855,  on  that  of  Franklin  Hathaway. 

Gillett  testifies  that  in  1858  he  rode  with  the  defendant, 
at  his  request,  to  Mrs.  Weston's;  the  defendant  saying  he 
could  get  what  he  wanted  there.  They  stopped  in  the 
street,  and  the  defendant  went  into  the  house,  saying  he 
would  go  iu  and  see  what  the  chances  were.  He  came 
out,  put  out  his  horse,  and  said  they  would  go  in.  Both 
went  in,  and  sat  down,  in  the  dining  room,  or  kitchen ; 
conversed  awhile ;  and  then  all  went  into  the  parlor.  Mrs. 
Weston  was  baking,  and  .she  went  into  the  kitchen.  The 
defendant  followed  her,  leaving  her  sister  and  the  witness  in 
the  parlor.  They  were  absent  less  than  half  an  hour ;  the 
sister  went  out  into  the  kitchen  once,  while  Mrs.  Weston 
and  the  defendant  were  absent ;  was  gone  two  or  three 
minutes,  and  returned.  The  defendant  came  back  into 
the  parlor,  and  he  and  the  witness  left.  On  their  way 
back,  the  defendant  said  he  got  what  he  went  after ;  that 
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he  took  her  (Mrs.  W.)  into  a  room,  a  bed  room,  or  bed 
Bink.  The  witness  inquired  of  him  where  he  was  when 
the  girl  went  into  the  kitchen.  He  said  he  did  not  know 
where  he  could  have  been  ;  he  did  not  see  her.  The  wit- 
ness further  testified  that  he  made  no  discoveries ;  that 
he  did  not  see  or  hear  anything  to  excite  his  suspicions. 

Mrs.  Weston  was  the  sister-in-law  of  the  defendant, 
and,  at  the  time  of  the  occurrence,  was  a  widow  keeping 
house,  and  her  sister  residing  with  her. 

Not  only  is  there  no  proof  of  adulterous  intercourse  be- 
tween Mrs.  W.  and  the  defendant,  but  there  is  not  the 
slightest  proof  of  familiarity — much  less  of  indecent  or 
immodest  intercourse.  The  only  evidence  tending  in  the 
slightest  degree  to  prove  adultery  is  the  declaration  of  the 
defendant,  not  only  utterly  unsupported  by  a  single  fact 
tending  to  corroborate  him,  as  to  the  fact  of  adultery,  but 
directly  contradicted  by  the  oath  of  Mrs.  W.  herself.  This 
is  giving  to  the  declarations  of  a  person  not  under  oath, 
who  by  his  declaration  impeaches  and  degrades  himself, 
greater  weight  than  the  oath  of  a  person  unimpeached, 
except  by  these  declarations,  and  who,  we  are  bound  to 
presume  is  both  truthful  and  respectable.  I  cannot  think 
that  the  law  will  sanction  such  a  conclusion.  There  is  not 
a  single  act  testified  to  which  shows,  or  tends  to  show, 
that  adultery  was  contemplated,  much  less  committed. 
The  charge  rests  wholly  on  the  confessions  of  the  defend- 
ant, and  unless  they  are  enough,  standing  alone,  to  estab- 
lish the  defendant's  guilt,  it  is  not  proved. 

The  other  act  of  adultery,  in  1855,  is  found,  not  only 
without  any  evidence  of  its  commission,  but  without  even 
the  confessions  of  the  defendant  to  support  it  Hathaway 
"believes"  he  saw  the  defendant  and  Mrs.  W.  alone  once, 
in  Henry  Weston's  parlor.  The  front  door  of  the  house 
was  open,  and  the  door  from  the  front  hall  to  the  parlor 
was  also  open ;  the  curtains  were  up ;  it  was  in  the  day 
time^  Mrs.  Weston  lay  on  the  lounge ;  the  defendant  sat 
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by  her  feet ;  her  clothes  were  ap  so  as  to  expose  one  leg 
nearly  up  to  the  knee ;  the  defendant  did  nothing  to  her 
iclothes ;  did  not  make  any  motions ;  he  was  not  exposed, 
in  any  way.  Mrs.  "W.  and  the  defendant  were  the  only 
persons  in  the  house  when  the  witness  went  in.  He 
passed  through  the  hall,  from  the  front  door  to  the  kitchen, 
and  saw  them  as  he  passed  the  parlor  door.  Mrs.  Weston 
rose  up  and  pushed  down  her  clothes.  The  defendant, 
Boon  after  the  witness  passed  the  door,  went  into  the 
kitchen  where  the  witness  was.  They  afterwards  went  to 
the  room,  and  the  defendant  told  him  to  keep  dark  and 
say  nothing.  Last  summer,  at  his  shop,  the  defendant 
told  the  witness  he  had  done  wrong — ^had  set  a  bad  exam- 
ple before  him — and  cried,  and  hoped  witness  would  for- 
give him ;  and  wished  him  to  say  nothing  about  it.  The 
witness,  at  the  time  this  occurred,  was  15  years  of  age. 
This  young  man  is  contradicted  by  Daniel  Lyon  and 
Shepard  Earl. 

It  will  hardly  do  to  hold  that  a  brother-in-law  may  not, 
in  open  day,  without  concealment,  or  effort  at  concealment, 
sit  on  the  same  lounge  with  his  widowed  sister-in-law 
without  raising  the  presumption  of  adultery,  even  if  it 
should  happen  that  she  was  not  as  careful  in  the  arrauge- 
ment  of  her  dress  as  if  he  was  an  entire  stranger.  Yet 
this  is  all  the  evidence  of  criminality,  aside  from  the  de- 
fendant's declarations,  in  the  case. 

'No  one  could  hesitate,  for  a  moment,  after  reading  the 
evidence  in  this  case,  to  pronounce  the  case  totally  with- 
out evidence  of  adultery,  unless  full  credit  is  given  to  the 
defendant's  confessions. 

We  are,  then,  next  to  inquire  whether  the  defendant's 
confessions  can  be  the  basis  of  a  decree  of  divorce ;  and  if 
so,  under  what  circumstances.  , 

It  is  said  in  Shelford  on  Marriage  and  Divorce^  407,  that 
to  prove  adultery,  confessions  alone  cannot  be  received, 
*    ♦    for  without  this  restriction,  there  ^ould  be  no  check 
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upon  the  collusion  and  imposition  that  might  be  practiced 
on  the  court.  But  a  confession  may  be  received,  accom- 
panied by  collateral  evidence  which,  when  taken  together, 
form  the  strongest  possible  proof  Again,  at  page  410,  it 
is  said :  "  Confession  generally  ranks  high  in  the  scale  of 
evidence ;  what  is  taken  pro  confe%9o  is  considered  as  in- 
dubitable proof  The  plea  of  guilty,  by  the  party  accused, 
excludes  further  inquiry.  Hahimus  eonfttentem  uum  is  de- 
monstration, unless  undue  motives  can  be  assigned  to  it. 
But  though  confessions  will  support  charges  of  the  highest 
nature,  as  treason,  murder,  &c.,  they  are  not,  alone,  suffi- 
cient to  establish  a  charge  of  adultery.  A  sentence  of 
divorce  will  not  be  given  upon  the  sole  confessions  of  the 
parties.  The  principle  upon  which  the  rule  is  founded  is 
a  fear  of  collusion  between  the  husband  and  the  wife." 

Again,  at  page  411,  it  is  said :  ^'  Confession  is  a  species 
of  evidence  which,  though  not  inadmissible  in  cases  of 
adultery,  is  to  be  regarded  with  great  distrust ;  and  though 
it  is  not  absolutely  excluded,  but  is  received  in  conjunc- 
tion with  other  circumstances,  yet  it  is,  on  all  occasions,  to 
be  most  accurately  weighed.  Confession  of  adultery, 
when  perfectly  free  from  all  taint  of  collusion,  when  con- 
firmed by  circumstances  and  conduct,  ranks  amongst  the 
highest  species  of  evidence."  (Doe  y,  JSoe,  1  John.  Gas.  25. 
2  Oreenl  Ev,  §  45.  Holland  v.  Hollandj  2  Mass.  154.  Bax- 
ter v.  Baxter^  1  id,  346.  Montgomery  v.  Montgomery^  3  Barb. 
Oh.  132.    Betts  V.  Bette^  1  John.  Ch.  197.) 

The  foundation  of  the  rule  which  forbids  the  granting  a 
.  decree  of  divorce  on  the  unsupported  confessions  of  a  party 
is  the  fear  of  collusion  and  imposition  on  the  court.  When, 
however,  the  reason  of  the  rule  fails,  the  rule  itself  ceases. 
Hence,  when  the  confessions  are  made  under  circumstances 
which  entirely  preclude  suspicion  of  collusion  or  imposition, 
the  confessions  will  be  received,  and  a  decree  granted 
'  thereon  without  other  evidence.  (Billings  v.  Billings,  11 
Pick,  461-) 
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Let  US  now  proceed  to  inquire,  Ist  Whether  the  con- 
fessions are  shown  to  have  been  made  under  circumstances 
which  preclude  suspicion  of  collusion ;  or,  2d.  "Whether 
the  confessions  are  supported  or  corroborated  by  other  cir- 
cumstances, so  as  to  justify  the  court  in  acting  upon  them. 

1.  Do  the  circumstances  under  which  the  confessions 
were  made  disprove  collusion  ?  Gillett,  who  swore  most 
distinctly  to  the  defendant's  confessions^  shows  that  he 
was  taken  along  by  the  defendant  with  the  knowledge  that 
he  was  going  to  have  connection  with  Mrs.  Weston.  He 
remains  in  the  carriage,  taking  care  of  the  horse  while  the 
defendant  goes  into  the  house  to  ascertain  whether  an  op- 
portunity is  offered  to  him  to  accomplish  his  purpose.  The 
witness  is  then  invited  into  the  house,  Mrs.  Weston,  her 
sister^  witness  and  the  defendant  remain  for  some  half  an 
hour  in  company,  in  the  kitchen ;  they  all  then  go  into 
the  parlor;  the  witness  remains  with  the  sister,  while  the 
alleged  adultery  is  being  committed ;  and  when  the  de- 
fendant returns,  he  and  the. witness  return  home,  and  on 
the  way^  the  defendant,  in  answer  to  the  witness'  inquiries, 
confesses  to  have  had  connection  with  Mrs.  Weston  in  the 
bed,  or  in  a  room,  adjoining  the  kitchen.  Now  to  my 
mind,  this  evidence,  so  far  from  disproving  collusion,  de- 
monstrates it.  The  whole  story  is  so  monstrous — makes 
the  defendant  so  much  of  a  brute,  and  the  woman  so  much 
worse  than  a  brute — that  I  cannot  suppose  that  such  inter- 
course could  occur,  except  in  the  imagination  of  some  one 
base  enough  to  conceive  it. 

We  are  called  upon  to  believe  that  the  brother-in-law 
took  into  his  confidence  a  stranger,  after  four  or  five  weeks' 
acquaintance,  and  announced  to  him  that  he  was  going  to 
commit  adultery  with  his  widowed  sister-in-law,  and  that 
he  did  commit  it  in  the  room  adjoining  the  one  in  which 
the  witness  and  Mrs.  Weston's  sister  sat,  when  they  were 
liable  to  be  caught  any  moment  during  the  time  they  were 
together.    If  there  was  not  collusion,  there  is  reason  to 


144  CASKS  m  THE  SUPREME  COURT. 

Lyon  «.  Lyon. 

fear  that  the  witness  has  drawn  on  his  imagination  for  his 
facts. 

In  the  case  of  Hathaway,  the  evidence  of  collusion  or 
corruption  is  still  more  apparent  The  facts  sworn  to  do 
not  tend  to  prove  adultery.  There  was  therefore  nothing 
to  confess ;  and  the  confession  is  at  once  absurd  and  in- 
credible. 

2.  Are  there  any  facts  or  circumstances,  in  the  case,  to 
corroborate  the  confessions  ?  Evidence,  in  order  to  cor- 
roborate, must  relate  to  some  portion  of  the  evidence 
which  is  material  to  the  issue.  (1  Chreenh  Ev.  §  381,  note  3.) 
Gillett  testifies  to  an  occurrence  in  1858,  Hathaway  to  one 
in  1855.  Neither,  therefore,  could  corroborate  the  other ; 
nor  could  either  corroborate  the  defendant  in  regard  to 
the  commission  of  the  adultery  to  which  the  confession 
relates.  Neither  of  the  witnesses  swears  or  professes  to 
swear,  to  the  adultery.  If  it  is  proved  it  is  by  the  con- 
fession of  the  defendant;  and  neither  witness  swears  to 
any  fact  which  shows,  or  tends  to  show,  that  adultery  was 
committed,  at  the  time  stated  by  the  defendant. 

If  it  is  said  that  the  occurrence  sworn  to  by  Hathaway 
corroborates  the  confession  as  to  the  adultery  at  the  time 
testified  to  by  Gillett,  it  is  a  sufiicient  answer  to  say  that 
Hathaway  testifies  to  an  occurrence  three  years  before  that 
testified  to  by  Gillett.  An  event  which  happens  before 
another  cannot  be  said  to  furnish  any  evidence  that  the 
latter  event  occurred.  If  it  is  said  that  it  shows  an  inti- 
macy which  would  justify  the  belief  that  when  an  oppor- 
tunity offered  criminal  intercourse  would  result,  I  am  at 
a  loss  to  understand  how  it  would  corroborate  the  con- 
fession, or  in  any  manner  tend  to  prove  the  subsequent 
adultery.  There  is  no  connection  between  the  two  events, 
and  neither  canf  be  said  to  give  corroboration  to  the  other. 
If  there  could  be  corroboration,  the  last  would  be  most 
likely  to  corroborate  the  first  But  when  the  courts 
require  confessions  to  be  supported  by  collateral  facts. 
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those  facts  mast  be  sach  as  tend  to  prove  the  Adaltery 
charged  in  the  bill — ^not  unimportant  fiacts  having  no  direct 
connection  with,  or  bearing  on,  the  issne  between  the 
parties.  ' 

I  am  of  the  opinion  that  the  learned  justice  erred  in  find* 
ing  either  charge  of  adultery  proved;  and  that  the  judg* 
ment  should  be  reversed,  and  a  new  trial  ordered^  with 
costs  to  abide  the  event 

New  trial  granted. 

'  [Orovdaga  0BNBRAL  Tbbx,  October  1,  1861.  Jftiflw,  Baeon  and  JUen, 
JuBtioeB.] 
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Janb  Stokes  vs.  Petbb  Maoken. 


Mm»81 


If  a  court  has  no  means  of  information  as  to  what  the  law  of  another  country 
or  State  is,  it  wiU  act  npon  its  own  laws.  Bat  if  such  country  once  consti- 
tuted a  part  of  the  same  kingdom  or  government  with  that  where  the  court 
sits,  and  they  were  govern^  by  the  same  laws,  the  court  will  take  Judicial 
notice  of  the  laws  which  prevailed  in  both  before  their  separation,  as  mat^r 
of  public  history,  and  presume  them  unchanged,  till  the  contrary  be  shown. 

The  United  States  having  been  once  a  part  of  the  British  empire,  our  courts 
take  judicial  notice  that  the  common  law  was  in  force  within  her  dominions 
at  the  time  of  our  separation ;  and  in  the  absence  of  proof  to  the  contraiy, 
they  presume,  also,  that  that  law  remains  unchanged. 

Where  a  marriage  was  solemnized  in  England,  between  parties  who  were  dU- 
Z0DS  of  that  country,  at  the  time ;  EM  that  the  rights  of  the  husband  in  the 
property  of  the  wife,  at  and  after  the  marriage,  were  regulated  by  the  common 
law. 

And  that,  upon  such  marriage,  the  husband  became  the  owner  of  the  property 
tiien  owned  by  the  wife ;  and  although  he  may  have  permitted  her  to  retain 
possession  of  it,  or  to  invest  it  in  trade,  or  in  other  property,  his  right  to  the 
property,  or  that  into  which  it  had  been  converted  by  the  wife  as  his  sjgent, 
still  continued,  and  was  the  subject  of  levy  and  sale  on  execution  issued 
against  him. 

Prior  to  the  passage  of  chapter  90  of  the  laws  of  1860,  a  husband  was  euti- 
tied  to  the  wife's  earnings  during  the  coverture. 

Vol.  LXn.  10 
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APPEAL  by  the  plaintiff  from  a  judgment  of  the  conntj 
court  of  Onondaga  county  reversing  the  judgment  of 
a  justice  of  the  peace. 

A.  L.  Johnson  recovered  a  judgment  in  a  justice's 
court;  against  Robert  Stokes,  the  husband  of  the  plaintiff 
On  this  judgment  execution  was  issued  to  the  defendant, 
a  constable  of  Syracuse,  who  called  at  the  residence  of 
said  Bobert,  and  demanded  payment  of  the  execution, 
which  was  refused.  The  defendant  then  levied  on  certain 
property,  to  recover  the  possession  of  which,  this  action 
is  brought. 

The  plaintiff,  the  wife  of  Robert  Stokes,  was  the  owner, 
in  her  own  right,  of  $400,  at  the  time  of  her  marriage, 
which  was  solemnized  in  England,  (of  which  country  the 
parties  were  citizens,  at  the  time,)  some  12  years  ago. 
This  money  the  plaintiff  brought  with  her  to  this  country. 
She  and  her  husband  went  to  Syracuse,  soon  after  her 
arrival  here.  She  rented  a  house  in  that  city,  and  opened 
a  grocery,  paid  the  rent  and  carried  on  the  business  in  her 
own  name.  Some  three  years  ago  she  returned  to  Eng- 
land, and  received  there  some  $400,  how,  or  from  whom, 
she  does  not  disclose. 

Some  of  the  property  taken  was  purchased  with  the 
money  brought  with  her  from  England  when  she  first 
came  over,  and  part  purchased  since  with  the  proceeds  of 
her  business,  or  the  money  last  received  in  England.  The 
plaintiff  recovered,  before  the  justice,  and  the  judgment 
was  reversed  by  the  county  court,  on  appeal. 

John  MoUoy,  for  the  appellant. 

L  The  act  of  the  legislature  passed  April  7,  1848,  and 
the  amendments  of  April  11,  1849,  give  to  married 
women  the  absolute  title  and  the  control  of  all  property 
which  they  may  receive  from  any  source.  {Se%9.  Laws  of 
1848,  p.  307,  ch.  200.  Sess.  Laws  of  1849,  p.  528,  cL  375.) 
In  this  case  the  property  was  acquired  after  the  passage 
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of  the  acts  referred  to.  The  evidence  shows  that  what 
means  the  respondent  had  belonged  to  her  in  her  own 
right 

n.  Whatever  the  laws  of  England  might  have  been 
when  the  parties  were  married,  they  cannot  affect  the 
rights  of  the  wife  under  the  existing  laws  of  this  State. 
(See  Sess.  Laws  before  cited,  and  the  Laws  c^f  1860,  p.  157, 
eh.  90.) 

m.  The  evidence  clearly  shows  that  the  respondent 
carried  on  business  with  her  own  means  and  in  her  own 
right  This  is  uncontradicted,  and  the  jury  so  found,  as 
a  question  of  fact  The  jury  also  found,  as  a  question  of 
fact,  that  the  property  belonged  to  the  respondent  This 
court  will  not  disturb  the  verdict  of  a  jury  on  questions 
of  fact  {Bathbane  v.  Stanton^  6  Barb.  141.  12  id.  261,  and 
cases  cited.) 

IV.  It  would  be  injustice  to  the  respondent  to  allow  her 
property  to  be  taken  for  the  payment  of  the  husband's 
debts,  and  the  object  of  the  law  referred  to  would  be  en- 
tirely defeated.  The  evidence  is  conclusive  as  to  the  own- 
ership of  the  property ;  it  was  bought  with  her  own  money. 
The  evidence  shows  that  Hensen  foreclosed  a  mortgage 
on  the  property,  and  she  bid  them  in  on  the  sale. 

A.  L.  Johnson^  for  the  respondent. 

L  The  marriage  being  solemnized  in  England^  and  the 
plaintiff  having  in  her  possession  the  property,  or  the 
money  with  which  the  property  was  purchased,  at  the  time 
of  the  marriage,  by  the  laws  of  England  the  money  and 
property,  by  virtue  of  the  marriage,  became  the  property 
of  Robert  Stokes,  the  husband,  and  being  vested  in  him 
by  the  marriage,  could  never  again  revest  in  the  wife. 
(2  Wend.  Black.  433  to  435.     Co.  Lit.  352.) 

n.  The  property  having  been  vested  in  the  husband  by 
the  laws  of  England,  when  the  marriage  took  place,  the 
act  of  1848  did  not  affect  it    For  that  act  did  not,  nor 
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does  it  pretend  to  revest  in  the  wife,  property  which  had 
become  vested  in  the  husband  by  virtue  of  the  marriage. 
{Snyder  v.  Snyder,  3  Barb,  621.  Holmes  v.  Holmes,  4  id.  295. 
White  V.  White.  5  id.  474.) 

m.  The  marriage  being  solemnized  in  England,  the 
rights  of  the  parties  are  governed  by  laws  in  existence  at 
the  time  apd  place  where  the  contract  was  made,  under 
the  rule  of  lex  loci  contractus.  (Lodge  v.  Phelps,  1  John. 
Cos.  139.  Andrews  v.  Herriotj4  Cowen,  508,  and  cases  cited. 
Thompson  v.  Ketcham,  8  John.  189.  Hyde  v.  QoodnoWy 
3  Comst  266.)  Rights  dependent  on  the  nuptial  contract 
are  governed  by  the  laws  where  the  contract  was  made. 
(3  John.  Gh.  190.) 

rV.  When  the  court  or  jury  mistake  the  law  in  their 
decision,  this  court  will  correct  the  error  on  appeal.  (1  HiU^ 
87.    6«.  326.) 

By  the  Court,  Mullin,  J.  It  is  not  shown  what  rights 
husbands  acquire,  in  the  property  of  their  wives,  by  virtue 
of  the  marriage,  by  the  laws  of  England  in  force  when  the 
plaintiff  and  her  husband  were  married.  In  the  absence  of 
proof  of  the  law  of  England,  are  we  to  presume  the  com- 
mon law,  in  regard  to  the  rights  of  a  husband  in  the  prop- 
erty owned  by  the  wife  at  the  marriage,  as  well  as  that 
subsequently  acquired,  to  be  in  force,  or  the  law  of  this 
State  ? 

The  general  rule  laid  down  in  Avoy  v.  CarroU,  (1  MiU. 
Louis.^B.  541,)  and  Orozier  v.  Hodge,  (3  id.  358,)  is  that  if 
the  court  has  no  means  of  information  as  to  what  the  law 
of  another  country  or  state  is,  it  will  act  upon  its  own 
laws.  But  if  such  country  once  constituted  part  of  the 
same  kingdom  or  government  with  that  where  the  court 
sits,  and  they  were  governed  by  the  same  laws,  the  court 
will  take  judicial  notice  of  the  laws  which  prevailed  in 
both  before  their  separation,  as  matter  of  public  history, 
and  presume  them  unchanged,  till  the  contrary  be  shown. 
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The  court  say :  "  We  have  looked  into  the  jurigprudewce 
on  this  subject,  and  do  not  discover  that  the  different 
States  of  the  Union  require  proof  that  the  common  law 
prevails  in  each,  or  that  it  has  ever  been  deemed  necessary 
to  establish  by  testimony  that  the  same  system  governs  in 
England.  It  is  true  they  require  proof  of  British  statutes 
which  never  were  in  force  in  their  own  state."  (HohrMs  v. 
BraughtMy  10  Wend.  75, 78.  1  Mass.  103.  2  id.  34.  1  Pick. 
415.  Monroe  v.  Douglass,  1  Seld,  447.  Outhr  v.  Wriffhtj 
22  K  T.  472. 

Having  been  once  a  part  of  the  British  empire,  we  take 
judicial  notice  that  the  common  law  was  in  force  within 
her  dominions  at  the  time  of  our  separation.  And  we 
presume^  also,  that  that  law  remains  unchanged,  in  the 
absence  of  proof  to  the  contrary.  The  rights  of  the  hus- 
band in  the  property  of  the  wife,  at  and  after  the  marriage, 
were  regulated  by  the  common  law,  and  we  must  assume 
that  the  husband's  rights  were  the  same  at  the  time  of  the 
plaintiff's  marriage  as  at  the  time  of  the  separation.  By 
the  common  law,  the  husband,  on  the  marriage,  became 
vested  w;ith  the  title  to  the  personal  property  of  the  wife, 
and  with  the  right  to  all  that  she  acquired  during  the 
coverture. 

Robert  Stokes,  then,  on  his  marriage  with  the  plaintiff, 
became  the  owner  of  the  property  then  owned  by  the  wife ; 
and  although  he  may  have  permitted  her  to  retain  pos- 
session of  it,  or  to  invest  it  in  trade,  or  in  other  property, 
his  right  still  continued,  to  the  property,  or  that  into 
which  it  had  been  converted  by  the  wife,  whom  the  law 
made  the  agent  of  the  husband,  in  her  dealings  with  the 
property. 

As  part  of  the  property  for  which  the  action  was  brought 
was  purchased  with  the  money  owned  by  the  wife  at  the 
time  of  the  marriage,  and  as  there  is  no  means  furnished 
by  which  to  distinguish  such  property  from  that  purchased 
with  the  money  last  received  in  England,  this  judgment 
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must  be  reversed,  whatever  the  wife's  interest  may  be  in 
the  money  last  named. 

Prior  to  the  passage  of  chapter  90  of  the  laws  of  1860, 
the  hasband  was  entitled  to  the  wife's  earnings  during  the 
coverture.  A  part  of  the  property  taken  by  the  defendant 
was  purchased  with  those  earnings.  As  to  so  much  of  the 
property,  also,  the  plaintiff  was  not  entitled  to  recover; 
and  no  means  are  afforded  by  which  we  can  distinguish 
that  part  from  that  to  which  she  may  be  entitled. 

Without  examining  thQ  question  whether  the  plaintiff 

is  entitled  to  recover  for  so  much  of  the  property  as  she 

can  prove  to  have  been  purchased  with  the  money  last 

received  from  England,  I  am  entirely  satisfied  that  the 

judgment  of  the  justice  was  properly  reversed  by  the 

counly  court;  and  that  the  judgment  of  the  latter  court 

ought  to  be  affirmed. 

Judgment  affirmed. 

[Orohdaoa  Gbvbbal  Tbbx,  October  1,  1861.    JUm,  Jfufftii,  Maryan  and 
JBacoHf  Justices.] 
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Negligence  consists  in  omitting  to  do  what  a  person  ought  to  do.  It  is  of  the 
essence  of  negligence  that  the  party  charged  should  have  knowledge  that 
there  was- a  duty  for  him  to  perform ;  or  he  must  have  omitted  to  inform 
hunself  as  to  what  his  duty  was,  in  a  given  case. 

In  a  great  number  of  cases,  knowledge  is  presumed,  and  the  party  will  not 
be  permitted  to  prove  that  he  had  not  knowledge  of  his  duty. 

When  the  law  imposes  a  duty  on  a  man,  it  presumes  that  he  knew  of  it ;  and 
it  will  not  permit  him  to  prove  that  he  did  not. 

When  the  specific  duty  is  not  imposed  by  either  the  statute  or  the  common 
law,  the  party  alleging  negligence  must  show  that  the  accused  was  cogni- 
zant of  the  duty  he  is  charged  with  having  neglected. 

It  is  not  necessary  that  this  should  be  established  by  direct  evidence ;  it  may 
be,  and  almost  universally  is,  inferred  fh>m  the  nature  of  the  duty,  or  the 
fitcts  and  circumstances  of  the  case. 
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Althongb  there  be  no  statate  requiring  persons  navigating  boats  on  the  canals 
to  have  the  bottoms  of  such  boats  so  made  as  to  permit  tow-lines  to  pass 
under  them  without  obstruction,  yet  the  duty  is  obvious ;  and  an  individual 
omitting  to  keep  the  bottom  of  his  boat  in  the  condition  required  to  permit 
the  free  passage  of^the  tow-line  of  another  boat  under  her,  is  responsible  for 
whatever  damages  naturally  and  necessarily  flow  ft*om  his  neglect. 

But  to  render  him  liable,  in  such  a  case,  it  must  be  shown  that  he  knew  of  the 
defect  in  his  boat  a  sufficient  length  of  time  before  the  ii\}ury  caused  by  it 
occurred,  to  have  enabled  him  to  avoid  the  injury ;  or  the  defect  must  have 
continued  so  long  as  to  satisfy  a  court  or  jury  that  if  he  had  paid  proper 
attention  to  his  boat  he  must  have  discovered  it. 

In  the  absence  of  any  proof  showing  when  or  how  the  defect  in  the  bottom  of 
the  boat,  causing  the  ii^jury,  originated,  or  how  long  it  had  existed,  the 
court  will  not  presume  that  such  boat  was  known  to  the  owner,  lessee  or 
master  to  be  in  a  condition  not  to  allow  the  free  passage  of  towing-lines,  for 
such  a  length  of  time  as  to  haye  made  it  his  duty  to  put  it  in  proper  order. 

Negligence  is  never  presumed. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 
The  complaint  alleged  that  the  defendant  was  a  corpo- 
ration, duly  chartered  under  the  laws  of  this  State,  having 
its  office  at  Buffalo,  whose  business  is  the  transportation 
of  merchandise  and  property  on  the  internal  waters  of  this 
State;  that  in' the  boating  season  on  the  Erie  canal,  in  the 
year  1859,  said  defendant  owned  and  navigated  the  said 
Erie  canal  with  the  canal  boat  Base  Bud;  that  said  canal 
boat  Bose  Bud  had  a  catch  on  the  under  side  thereof, 
which  would  catch  the  towing-lines  of  boats  with  which 
said  boat  Base  Bud  met,  which  fact  was  well  known  to 
said  defendant,  and  it  was  chargeable  with  knowledge 
thereof;  that  while  said  defendant  was  so  navigating  said 
Erie  canal  in  the  boating  season  of  1859,  and  in  the  vicin- 
ity of  Lyons,  its  boat  met' the  plaintiff's  canal  boat  Sarah, 
with  which  said  plaintiff  was  lawfully  navigating  said  Erie 
canal  in  the  transportation  of  merchandise  and  property 
with  a  team  of  horses;  that  the  tow-line  of  the  plain- 
tiff's said  canal  boat  Sarah  was  cayght  by  said  catch  on 
the  bottom  of  the  defendant's  said  canal  boat  Base  Bud, 
without  any  fault  of  the  plaintiff,  and  by  means  thereof  the 


J52  OASES  IN  THE  SUPREME  CX)URT. 

Sherman  9,  Western  Transportation  Company. 

team  of  horsee  of  the  plaintiff  were  drawn  into  said  canal, 
and  one  of  said  horses,  worth  the  sam  of  975,  was  there- 
upon drowned,  and  the  other  of  said  horses  was  thereby 
greatly  hurt  and  injured,  to  at  least  $25 ;  that  by  means 
thereof,  the  plaintiff  was  delayed  and  injured  in  his  said 
business  to  the  amount  of  $25  >  and  he  demanded  judg- 
ment against  the  defendant  for  the  sum  of  $125,  besides 
costs. 

The  defendant,  by  its  answer,  denied  each  and  erery 
allegation  in  the  complaint  contained.  And  for  a  further 
answer  alleged  that  any  damage  which  the  plaintiff  may 
have  sustfuned  was  so  sustained  without  any  fault  or  negli- 
gence of  the  defendant  or  its  servants,  and  solely  by  the 
fault  and  negligence  of  the  plaintiff,  and  not  otherwise. 

The  action  was  referred  to  a  referee,  who  found  from 
the  evidence  adduced  before  him,  that,  while  the  parties 
were  navigating  the  Erie  canal  with  their  boat%  as*  stated 
in  the  complaint^  and.  while  their  respective  boats  were 
passing  each  other,  the  tow-line  of  the  pteintiff's  boat 
Sarah  caught  underneath  the  defendant's  boat  Mo$e  Bud, 
without  any  &ult  on  the  part  of  the  plaintifi^  and  in  con- 
sequence thereof  the  horses  of  the  said  plaintiff  were 
drawn  into  the  canal,  and  one  of  them  was  drowned  and 
the  other  injured  thereby;  that  the  tow-line  o(  the  said 
plaintiff  caught  on  some  psu't  of  the  bottom  of  the  defend- 
ant's boat  as  the  boats  were  passing;  and  that  the  said 
defendant  was  careless  and  negligent  in  not  having  the 
bottom  of  the  boat  Base  Bad  in  such  a  condition  at  all 
times  while  navigating  the  canal  as  to  permit  tow-lines  to 
pass  underneath  it  without  catching ;  and  that  the  injury 
in  question  occurred  in  consequence  of  such  negligence. 
The  referee  found  the  value  of  the  horse  drowned  at  the 
time  h#Was  drawn  into  the  canal,  as  aforesaid,  to  be  965, 
and  the  damage  to  the  other  horse  to  be  $25 — in  all,  $90 ; 
for  which  sum,  with  interest,  he  reported  in  favor  of  the 
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plaintiff.    And  judgment  being  entered  upon  the  report, 
the  defendant  appealed. 

John  HubheU,  for  the  appellant 

I.  The  referee  erred  in  refusing  to  nonsuit  the  plaintiff. 
The  proof  not  only  failed  to  establi&h  the  cause  of  action 
set  forth  in  the  complaint,  but  did  not  tend  to  prove  any 
cause  of  action  whatever.  1.  There  was  no  proof,  or  pre- 
tense of  proof,  showing  negligence  in  the  conduct  or  man- 
agement of  the  defendant's  boat  2.  There  wae  no  proof 
tending  to  show  that  the  boat  Ro9e  Bud  was  not  in  good 
and  perfect  condition  at  the  time  of  the  accident,  or  at  any 
other  time ;  nor  is  there  any  pretense  that  the  defendant 
had  any  notice,  knowledge  or  intimation  that  the  boat  in 
question  was  defective.  The  complaint,  in  this  respect, 
which  alleges  that  ^^it  had  a  catch  on  the  under  side 
thereof,  which  was  well  known  to  the  defendant,  and  they 
were  chargeable  with  knowledge  thereof,"  was  wholly  un- 
supported by  the  proof.  3.  Negligence  is  not  to  be  pre- 
sumed or  inferred.  Like  any  other  material  fact  it  is  to 
be  established  afSlrmatively  by  the  party  claiming  to  re- 
cover by  reason  thereof. 

IL  The  accident  in  this  case  was  caused  and  produced 
by  the  plaintiff  himself  in  taking  the  wrong  side  of  the 
canal.  The  boats  were  going  in  opposite  directions,  and 
the  plaintiff  should  have  taken  the  inside,  or  tow-path 
side,  in  passing ;  but  he  requested  the  captain  of  the  de- 
fendant's boat  to  take  the  inside  and  give  him  the  outside, 
to  which  the  captain  of  the  Ro9e  Bud  assented ;  and  in 
thus  attempting  to  pass  each  other,  (both  boats  being  where 
they  ought  not  to  have  been,)  the  line  of  the  plaintiff  be- 
came fastened  under  the  defendant's  boat.  If  each  boat 
had  kept  its  own  side  the  accident  could  not  have  hap- 
pened ;  the  plaintiff's  line  could  not  have  passed  under 
the  defendant's  boat  at  all ;  but  the  defendant's  line  would 
have  passed  under  the  plaintiff's  boat  in  the  ordinary 
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manner,  and  an  accident  of  this  character  would  have  been 
in^possible.  The  two  captains  undertook  to  experiment, 
and  the  result  was  as  might  have  been  expected.  The 
defendant  ought  not,  it  is  submitted,  to  be  made  responsi- 
ble for  this  act  of  its  agent,  done,  as  it  was,  at  the  re- 
quest, and  for  the  accommodation  of  the  plaintiff,  and  in 
violation  of  his  known  duty  to  his  employer,  who  is  the 
defendant  in  this  action. 

in.  The  report  of  the  referee  is  palpably  erroneous,  both 
in  the  finding  of  facts  and  his  conclusions  of  law.  With- 
out finding,  as  matter  of  fact,  that  the  defendant's  boat 
was  not  in  good  condition  in  all  respects,  he  finds,  in  terms, 
that  ^'the  defendant  was  careless  and  negligent  in  not 
having  the  bottom  of  the  Rose  Bud  in  such  condition,  at 
all  times,  as  to  permit  tow  lines  to  pass  under  it  without 
catching;  and  that  the  injury  in  question  occurred  in  con- 
sequence of  such  negligence."  If  the  referee  is  to  be 
understood  as  finding  that  the  bottom  of  the  Base  Bud  was 
not  in  good  condition,  etc.,  then  we  submit  that  there  is 
not  a  particle  of  proof  to  sustain  the  report  in  this  respect ; 
and  so  far  from  the  injury  in  question  having  occurred  in 
consequence  of  the  condition  of  the  boat,  that  the  proof 
shows  the  exact  contrary,  and  that  the  accident  was  occa- 
sioned by  the  boats  taking  the  wrong  side.  The  legal 
proposition  involved  in  this  sentence  cannot  be  sustained. 
We  are  not  chargeable  with  negligence  where  there  has 
been  no  omission,  or  neglect  of  duty  in  point  of  fact ;  and 
even  if  we  concede  that  the  line  of  the  plaintiff  caught  in 
the  bottom  of  the  Bose  Budy  it  does  not  follow  that  the 
defect,  if  any  there  was,  was  known  to  the  defendant,  or 
that  it  had  been  of  such  long  standing  as  that  the  law  will 
imply  knowledge  on  its  part.  For  aught  that  appeare,  this 
defect  had  occurred  but  the  moment  before ;  or  might 
have  been,  and  probably  was,  caused  by  the  plaintift'*s 
line  drawing  up  against  the  bottom  of  the  boat 
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Pomeroy  &  Southworthj  for  the  respondent. 

jL  There  wad  no  point  raised  on  motion  for  nonsuit,  and 
there  is  no  point  raised  by  the  exceptions,  except  that  the 
defendants  were  bound,  at  all  times,  to  have  the  bottom  of 
their  boats,  with  which  they  navigated  the  canals,  in  such 
a  condition  as  not  to  be  dangerous  to  boats  they  should 
meet  This  finding  of  the  referee,  was  right ;  else  every 
boat,  having  a  catch,  must  have  at  least  one  victim  with 
impunity.  A  very  high  degree  of  vigilance  is  demanded 
by  the  requirements  of  ordinary  care,  in  this  case.  (2  Kern. 
425,  marg.  noteSy  429,  430,  of  text.)  Where  the  conse- 
quences of  negligence  will  probably  be  serious  injury  to 
others,  and  where  the  means  of  avoiding  the  infliction  of 
injury  upon  others  are  completely  within  the  party's  power, 
ordinary  care  requires  almost  the  utmost  degree  of  human 
vigilance  and  foresight.  (2  Kern.  429, 430.  21  Wend,  407.) 
"Within  the  cases  above  cited,  it  was  not  necessary  to  show 
that  the  defendants  knew  of  the  existence  of  the  catch ;  they 
were  bound  to  provide  against  it.  Besides,  the  presump- 
tion is  that  the  defendant  did  know  it  It  was  a  catch  which 
received  a  tow-liueso  far  that  it  was  necessary  to  use  a  team 
in  drawing  it  out.  The  boat  was  navigating  the  Erie  canal, 
and  could  not  possibly  meet  a  boat  without  catching  the 
tow-line,  more  or  less. 

IL  The  finding  complained  of  is,  ^'  that  the  defendant 
was  careless  and  negligent  in  not  having  the  bottom  of 
the  boat  Rose  Bud  in  such  a  condition  at  all  times  while 
navigating  the  canal  as  to  permit  tow-lines  to  pass  under- 
neath, without  catching,  and  that  the  injury  in  question 
occurred  in  consequence  of  such  negligence.^'  It  would 
be  very  unsafe  to  adopt  any  other  rule.  Every  man  must 
so  use  his  own  as  not  to  injure  the  property  of  another.- 
{Broom's  Legal  Max.  247.) 

m.  The  referee  finds  that  the  plaintifif  was  not  in  fault, 
as  a  question  of  fact  He  also  finds  as  a  question  of  fact, 
that  the  defendant  was  careless  and  negligent    Then  as  a 
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question  of  fact,  the  report  cannot  be  disturbed.  Tor,, 
within  the  cases  above  cited,  there  was  evidence  properly 
before  the  court  to  show  that  the  defendant  was  careless 
and  negligent  There  was  a  bad  catch  on  his  boat,  and 
he  had  been  navigating  the  canal  with  that  boat,  that 
season  till  June,  probably  nearly  two  months,  and  that 
catch,  it  was  fairly  presumable,  had  shown  itself  before 
this,  to  the  plaintiff's  horse^  fatal  event.  Then,  as  a  ques- 
tion of  law  and  of  fact,  the  report  should  not  be  disturbed. 

By  the  Courts  Mullin,  J.  Kegligenee  is  defined  to  be 
the  omission  to  do  that  which  ought  to  be  done.  In  WeJh 
9ter's  Dietionaryy  and  in  Worcester' Sj  it  has  a  more  general 
meaning,  which  is,  the  habitual  omission  to  do  that  which 
ought  to  be  done. 

Jaeoby  in  his  Law  Dietionaryj  says,  negligence  is  when  a 
person  neglects  or  omits  to  do  a  thing  which  he  is  by  law 
obliged  to  do. 

This  difference  in  the  definitions  is  rather  in  phrase- 
ology than  idea.  By  them  all,  negligence  consists  in 
omitting  to  do  what  a  person  ought  to  do.  It  is  of  the 
essence  of  negligence  that  the  party  charged  should  have 
knowledge  that  there  was  a  duty  for  him  to  perform ; 
or  he  must  have  omitted  to  inform  himself  as  to  what  his 
duty  was,  in  a  given  case.  Knowledge  is  presumed,  in  a 
great  number  of  cases,  and  the  party  will  not  be  permitted 
to  prove  that  he  had  not  knowledge  of  his  duty. 

Every  man  is  presumed  to  know  the  law ;  and  hence 
when  the  law  imposes  a  duty  on  a  man,  it  presumes  that 
he  knew  of  it;  and  it  will  not  permit  him  to  prove  that  he 
did  not.  When  the  specific  duty  is  not  imposed,  by  either 
the  statute  or  the  common  law,  the  party  alleging  negli- 
gence must  show  that  the  accused  was  cognizant  of  the 
duly  he  is  charged  with  having  neglected.  It  is  not  neces- 
sary that  this  should  be  established  by  direct  evidence; 
it  may  be,  and  almost  universally  is,  inferred  from  the 
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nature  of  the  duty,  or  the  facts  and  circumstances  of  the 
case. 

I  am  not  aware  of  any  statute  requiring  those  navigat- 
ing boats  on  the  canals  to  have  the  bottoms  of  such  boats 
so  made  as  to  permit  tow-lines  to  pass  under  them  with- 
out obstruction.  But  the  duty  is  most  obvious  the  mo- 
ment a  person  becomes  acquainted  with  the  manner  in 
which  boats  pass  each  other  in  the  canal.  And  the  person 
omitting  to  keep  the  bottom  of  his  boat  in  the  condition  re- 
quired to  permit  the  free  passage  of  the  tow-line  of  another 
boat  under  her,  is  responsible  for  whatever  damages  nat- 
urally and  necessarily  flow  from  his  neglect 

To  perfect  this  liability,  several  things  must  concur : 

Ist  He  must  be  the  owner,  lessee  or  captain  of  the 
boat 

2d.  The  bottom  of  his  boat  must  be  such  as  not  to  peiv 
mit  the  free  passage  of  the  towing  line. 

3d.  He  must  have  known  of  it  before  the  accident,  a 
sufficient  length  of  time  to  have  enabled  him  to  avoid  the 
injury;  or, 

4th.  The  defect  must  have  continued  so  long  as  to 
satisfy  a  court  or  jury  that  if  he  had  paid  proper  attention 
to  his  boat  he  must  have  discovered  it. 

5th.  Damage  must  have  been  sustained  by  reason  of 
the  defect 

There  is  no  question  made,  in  this  case,  but  that  the 
defendant  is  the  proper  party  defendant,  if  the  action  can 
be  maintained.  ' 

The  towing  line  of  the  plaintiff's  boat  was  caught  on 
the  bottom  of  the  defendant's  boat,  and  damages  have 
been  sustained  by  the  plaintifi^  by  reason  of  the  catching 
of  said  line.  Three  of  the  four  conditions  necessary  to  be 
proved  in  order  to  maintain  the  suit  have  been  estab- 
lished, in  this  case,  and  it  only  remains  to  inquire  whether 
the  referee  was  justified  in  finding  the  fourth. 

When  did  the  catch  attach  to  said  boat  ?    There  is  no 
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proof  that  it  was  put  on  by  the  defendant,  or  any  one  in 
its  employ.  It  is  not  proved  that  it  was  on  an  hour  before 
the  accident  happened ;  nor  that  it  was  known  to  be  there 
by  the  defendant,  or  any  of  its  agents,  until  the  moment 
it  occurred. 

I  admit  it  was  the  duty  of  the  defendant  to  so  construct 
the  boat  as  that  towing  lines  could  pass  freely  under  it, 
and  that  it  should  cause  examination  to  be  made,  from 
time  to  time,  to  see  that  the  bottom  continued  in  such 
condition.  The  boat,  in  passing  through  a  lock,  or  over  a 
stone  or  other  hard  substance  in  the  bottom  of  the  canal, 
might  tear  up  the  planking  on  the  bottom,  so  as  to  catch 
and  retain  a  rope  passing  along  it.  The  end  of  a  plank 
might  have  become  loosened  and  sprung  off— a  spike  or 
bolt  might  become  loose  and  be  projected  beyond  the 
surface  of  the  plank  and  catch  and  retain  a  towing  line — 
and  the  defect  not  have  existed  ten  minutes  before  the 
accident. 

It  is  not  shown,  in  this  case,  but  that  the  injury  was 
occasioned  in  one  of  the  ways  suggested,  and  from  a  cause 
originating  within  the  period  named. 

Nor  can  we  presume  that  the  bottom  of  this  boat  was 
known  to  the  defendant  to  be  in  a  condition  not  to  allow 
the  free  passage  of  towing  lines,  for  such  a  length  of  time 
as  to  have  made  it  their  duty  to  put  it  in  proper  order.  If 
they  had  such  knowledge,  they  were  guilty  of  negligence 
in  not  putting  the  boat  in  good  order.  But  negligence  is 
never  presumed.     (I  Oowen  &  SilVs  NoteSy  298,  478.) 

In  the  case  of  Olmsted  v.  The  Watertoum  and  Borne  BaU" 
road  Company,  decided  at  the  general  term  in  this  district 
in  October,  1855,  the  plaintiff  sued  the  defendant  for  dam- 
ages for  negligence  in  killing  his  horse.  The  negligence 
charged  consisted  in  the  company's  not  maintaining  a 
fence  of  the  requisite  height  along  the  side  of  their  road, 
whereby  the  horse  strayed  on  to  the  railroad  track  and  was 
killed  by  an  engine.    The  only  evidence  of  a  defect  in  the 
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fence  waa  that  one  of  the  stakes  which  supported  the  upper 
rail  was  split,  and  one  of  the  rails  had  fallen  down,  so  that 
it  was  as  low  as  the  rail  which  was  next  below  it,  thus 
leaving  the  fence,  at  that  point,  below  the  required  height 
of  a  sufficient  fence.  It  was  further  proved  that  there  were 
marks  of  the  horse's  foot  on  the  top  of  the  upper  rail,  show- 
ing, as  the  plaintiff's  counsel  argued,  that  the  horse  had 
gone  over  at  that  place.  It  was  insisted,  on  the  part  of  the 
defendant,  that  there  was  no  evidence  of  negligence ;  that 
it  did  not  appear  that  the  fence  had  been  defective  an  instant 
before  the  horse  passed  over ;  but  on  the  contrary,  that 
the  marks  of  the  horse's  foot  being  left  on  the  rail  demon- 
strated that  he  had  struck  in  passing  over,  and  thus  split- 
ting the  stake  and  letting  down  the  bar.  The  court  so 
held,  and  reversed  the  judgment  of  the  county  court  affirm* 
ing  that  of  the  justice,  which  was  in  favor  of  the  plaintiff, 
for  the  value  of  the  horse. 

The  principle  decided  in  that  case  is  decisive  of  this. 
The  defective  condition  of  the  bottom  of  the  boat  may  not 
have  existed  sufficiently  long  to  have  imposed  any  duty,  in 
reference  to  it,  on  the  defendant.  And  if  its  condition  was 
not  known,  or  had  not  existed  long  enough  to  charge  the 
defendant  with  notice  of  the  defect,  it  is  not  guilty  of  neglect. 
And  there  is  no  evidence  in  the  case  from  which  any  such 
inference  can  be  drawn. 

"Without  stopping  to  consider  whether  the  defendant's 
boat  having  taken  the  side  next  the  tow-path,  thereby  ren- 
dering it  necessary  for  the  towing  line  to  pass  under  her 
bottom,  which  it  would  not  have  done  if  she  had  kept  on 
the  heel-path  side,  where  she  belonged,  had  any  effect  on 
the  question  of  liability,  I  am  quite  clear  that  no  negligence 
is  proved.  The  change  of  place,  at  the  request  of  the 
plainti£^  thereby  bringing  about  the  accident,  cannot  in-  , 
crease,  if  it  does  not  lessen,  the  force  of  the  evidence  of 
negligence.  It  is  true  that  if  the  defendant's  boat  had 
been  in  proper  order,  the  change  of  place  could  not  have 
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produced  the  injary.  But  we  cannot  say  bnt  that  it  had 
some  influence  in  producing  it ;  and  if  it  had,  the  plaintiff 
cannot  hold  the  defendant  responsible  for  it 

In  any  aspect  of  the  case,  it  seems  to  me,  there  is  no 
evidence  of  negligence,  nor  any  ground  on  which  it  can 
be  made  liable. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event 

New  trial  granted. 

[OvovniGA  Gbvbral  Tbbm,  October  1,  1861.    JAfS^fi,  Baton,  JOm  and 
Morgam,  Josticea.] 


Kiif G  and  others  vs.  The  Magok  and  Western  Bailroab 

Company. 

Section  2065  of  the  Code  of  Georgia,  which  provides  that  "when  there  are 
several  connecting  railroads,  under  different  companies,  and  the  goo^  are 
intended  to  be  transported  over  more  than  one  railroad,  each  company  shall 
be  responsible  only  to  its  own  tenninas,  and  until  delivery  to  the  connecUog 
road,  the  last  company  which  has  received  the  goods  as  'in  good  order' 
shall  be  responsible  to  the  consignee  for  any  damage,  open  or  concealed, 
done  to  the  goods,  and  snch  companies  shall  settle  among  themselves  the 
qaestaon  of  ultimate  liability/'  was  evidently  intended  to  limit  the  liability- of 
a  railroad  company  to  its  own  terminus,  where  the  oontnct  is  a  general  one, 
merely,  depending  on  delivery  of  the  goods  to  be  transported  with  directions 
to  canj  beyond  such  terminus. 

It  neither  affects  the  liability  of  companies  beyond  the  bounds  of  the  State,  nor 
does  it  prevent  the  making  of  any  special  contract,  where  the  same  is  made 
by  a  corporation  doing  business  in  the  State.  On  the  contrary,  by  aectioii 
2041  of  the  code  of  Georgia,  such  a  corporation  may  make  an  express  con- 
tract, and  is  then  to  be  governed  thereby. 

Such  an  express  contract  is  made,  by  a  railroad  company,  when  it  receives 
cotton  for  transportation,  and  is  reduced  to  writing  by  its  agent,  in  a  receipt 
given  therefor,  by  which  the  company  agrees  to  transport  the  same  to  New 
Tork,  limiting  its  liability  for  loss  by  fire  to  a  burning  on  the  cars. 

The  general  liability  of  a  railroad  company  as  a  carrier  of  goods,  independent  of 
the  statute  of  Georgia,  where  it  receives  and  agrees  to  carry  property  to  a 
place  beyond  the  tenninus  of  its  own  road,  and  such  property  is  destroyed 
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by  fire  whUe  passing  over  a  connecting  road  on  the  roate  to  the  plaoe  of  de- 
livery, has  been  repeatedly  held  and  has  been  lately  recognized  and  adopted 
by  the  Court  of  Appeals,  in  Root  v.  Th$  Oreat  WetUm  RaUroad  Company^ 
(45  N.  T.  624,)  and  Ma^hee  v.  The  Cainden  and  Awhoy  R,  R,  Co.,  id,  614.) 
F$r  IVOBABAX,  P.  J. 

Accordingly,  where  a  railroad  company  in  Georgia,  whose  road  terminated  at 
Atianta,  where  it  connected  with  the  Western  and  Atlantic  railroad,  received 
at  one  of  its  stations  fifty-eight  bales  of  cotton,  consigned  to  parties  in  New 
Tork,  and  gave  the  consignors  a  receipt  specifying  that  the  cotton  was  '^  to 
be  transported  in  turn  to  K.  &  Co.,  New  Tork;'*  it  was  held  that  this  was 
a  special  contract  on  the  part  of  such  company  to  carry  the  property  to  New 
.  Tork ;  and  made  it  liable  not  only  for  its  own  default  but  for  that  of  the  other 
carriers  on  the  line,  and  accountable  for  the  value  of  a  portion  of  the  cotton 
destroyed  by  fire  while  in  the  possession  of  the  Western  and  Atlantic  Rail- 
road Co.  to  whom  it  had  been  delivered  for  transportation. 

APPEAL  by  the  plaintiffs,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  against  the  defendant  as  a  com- 
mon carrier,  to  recover  the  value  of  six  bales  of  cotton  de- 
livered to  it  for  transportation,  and  destroyed  by  fire. 

I^e  defendant,  by  its  answer,  admitted  that  at  the  times 
in  the  complaint  mentioned  it  was  a  foreign  corporation, 
created  by  and  under  the  laws  of  the  State  of  Georgia, 
and  alleged  that  on  or  about  the  17th  day  of  November, 
1865,  at  Barnesville,  in  the  State  of  Georgia,  it  received 
from  the  firm  of  Stafford,  Blalock  k  Co.,  the  fifty-eight 
bales  of  cotton  mentioned  in  the  complaint,  consigned  to 
O.  K  King  &  Co.,  in  the  city  of  New  Tork.  That  said 
cotton  was  received  by  it  from  the  said  firm  of  Stafford, 
Blalock  &  Co.,  under  a  special  verbal  contract,  dated  at 
Barnesville,  Georgia,  November  17,  1865.  That  by  this 
contract  it  is  provided  that  the  defendant,  and  all  connect- 
ing roads,  shall  be  relieved  from  all  liability  for  loss  of  said 
cotton  by  fire.  That  under  this  contract  said  cotton  was 
received  by  the  defendant,  and  safely  transported  to  the 
city  of  Atlanta,  in  the  State  of  Georgia,  the  terminus  of 
the  defendant's  line  of  railroad,  and  there  safely  delivered 
by  the  defendant  to  the  Western  and  Atlantic  Railroad  com- 

VoL.  LXH  11 
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paDy,  the  next  carrier  on  the  route  to  New  York.  That 
on  the  delivery  of  the  said  cotton,  hy  the  defendant,  to  the 
said  Western  and  Atlantic  Railroad  Company,  all  liability 
therefor,  on  the  part  of  the  defendant,  ceased.  That  fifty- 
two  bales  of  said  cotton  were  safely  transported  to. New 
York,  and  there  delivered  to  the  consignee^  thereof,  O.  K. 
King  &  Co,  That  on  or  about  the  24th  day  of  November, 
1865,  as  the  defendant  was  informed  and  believed,  six  bales 
of  said  cotton  were  destroyed  by  fire,  while  in  possession 
of  the  said  Western  and  Atlantic  Railroad  Company,  with- 
out any  fault  or  negligence  on  the  part  of  said  company, 
or  on  the  part  of  the  defendant,-or  of  the  servants  or  agents 
of  the  said  respective  companies.  And  the  defendant 
averred  that  the  said  cotton  was  insured  against  loss  by 
fire,  by  the  consignees  thereof,  O.  K  King  &  Co.,  and  that 
the  full  price  and  value  of  the  said  six  bales  destroyed  by 
fire  as  aforesaid,  had  been  paid  to  them  by  the  insurance 
companies.  And  the  defendant  denied  that  the  plaintiffs 
had  any  title  to  sustain  this  action.  And  denied  each  and 
every  allegation  in  th^  complaint  contained  not  specifically 
admitted. 

The  action  was  referred  to  a  referee,  who  found  and 
reported  the  following  facts,  viz :  That  in  the  month  of 
November,  1865,  the  plaintiffs  were  copartners  in  trade, 
carrying  on  business  in  the  city  of  New  York,  under  the 
firm  name  of  0.  K.  King  &'  Co.  That  in  the  same  month 
the  defendant  was  a  railroad  corporation,  duly  created  by 
and  under  the  laws  of  the  State  of  Georgia,  and  a  common 
carrier.  That  the  defendant's  railroad  terminated  at  the 
city  of  Atlanta,  in  the  State  of  Georgia,  where  it  connected 
with  the  Western  and  Atlantic  Railroad.  That  section 
2055,  article  2,  chapter  3,  title  3,  part  2  of  the  code  of  the 
the  State,  of  Georgia,  which,  in  the  month  of  November 
1865,  was  part  of  the  law  of  the  State  of  Georgia,  is  as 
follows:  "When  there  are  several  connecting  railroads, 
under  different  companies,  and  the  goods  are  intended  to 
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be  transported  over  more  than  one  railway,  each  company 
shall  be  responsible  only  to  its  own  terminus,  and  until 
delivery  to  the  connecting  road ;  the  last  company  which 
has  received  the  goods  ^in  good  order/  shall  be  respons- 
ible to  the  consijgnee  for  any  damage,  open  or  concealed, 
doi^e  to  the  goods ;  and  such  companies  shall  settle  among 
themselves  the  question  of  ultimate  liability." 

That  on  or  about  the  17th  day  of  November,  1865,  at 
Bamesville,  in  the  State  of  Georgia,  a  station  on  the  line  of 
the  defendant's  road^  the  defendant  received  from  the  firm 
of  Stafford,  Blalock  &  Co.,  a  firm  doing  business  in  said 
place,  fifty-eight  bales  of  cotton,  consigned  to  0.  K.  King 
&  Co.,  New  York,  the  plaintiffs  in  this  action.  That  upon 
receipt  of  the  said  fifty-eight  bales  of  cotton,  the  station 
agent  of  the  defendant  gave  to  the  said  Stafford,  Blalock  & 
Co.,  a  receipt  or  agreement  in  words  and  figures  following ; 


Marks. 

Balbs. 

Macov  and  Wbstbbn  Railboad  No.  6. 

S.  B.  &  Co. 
0.K.K.&C0. 

• 

• 

68 

• 

Received  at   Bamesville,  Georgia,  17th  November, 
1865,  from    Stafford,  Blalock   &  Co.,  fifty-eight 
bales  of  cotton,  of  which  none  are  in  bad  order, 
marked  as  per  margin,  to  be  transported  in  turn 
to  0.  K.  King  &  Co.,  New  York.    This  company 
not  accountable  for  loss  by  fire,  unless  burned  on 
the  cars. 

Sd.                C.W.BROWN, 

Agent 

That  said  receipt  or  agreement  was  thereupon  trans- 
mitted by  Stafford,  Blalock  &  .Co.  to  the  plaintiffs,  at  New 
York,  who  made  advances  thereon.  That  the  fifty-eight 
bales  of  cotton  so  received  by  the  defendant  from  Stafford, 
Blalock  &  Co.,  were  transported  over  the  road  of  the  de- 
fendant to  its  terminus,  at  Atlanta^  in  the  State  of  Georgia, 
and  there  delivered  in-  good  order  to  the  Western  and 
Atlantic  Kailroad,  which,  at  that  point,  connects  with  the 
road  of  the  defendant.  That  fifty-two  bales  of  said  cotton 
were  safely  delivered  to  the  plaintiffs  in  the  city  of  New 
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York.  That  on  or  about  the  24th  day  of  November,  1865, 
six  bales  of  said  cotton,  while  in  the  possession  of  the 
Western  and  Atlantic  Railroad,  were  destroyed  by  fire,  on 
the  cars,  without  any  fault  or  negligence  on  the  part  of  the 
defendant  That  the  value  of  said  six  bales  of  cotton  was 
J1600  on  the  day  of  shipment,  the  17th  day  of  N"ovemJ)er, 
1865,  with  interest  from  that  date,  and  that  the  plaintiffs 
were  th'e  real  parties  in  interest  That  section  2041  of  the 
code  of  the  State  of  Georgia,  which,  in  the  month  of 
November  1865,  was  part  of  the  law  of  the  State  of  Georgia, 
is  as  follows:  ."A  common  carrier  cannot  limit  his  legal 
liability  by  any  notice  given,  either  by  publication  or  entry 
on  receipts  given,  or  tickets  sold.  He  may  make  an  ex- 
press contract,  and  will  then  be  governed  thereby."  And 
the  referee  found  as  conclusions  of  law,  that  the  agree* 
ment  to  transport  said  cotton  entered  into  by  the  defendant 
with  Stafford,  Blalock  &  Co.  was  made  subject  to  section 
2055,  article  2,  chapter  3,  title  3,  part  2  of  the  code  of  the 
State  of  Georgia,  quoted  in  the  fourth  finding  of  fact  herein ; 
and  that  on  delivery  of  said  cotton  by  the  defendant  at  its 
terminus  to  the  connecting  road,  the  responsibility  of  the 
defendant  ceased ;  and  that  the  defendant  was  entitled  to 
judgment  And  he  reported  accordingly;  and  that  judg-  • 
ment  be  entered  in  favor  of  the  defendant,  and  against  the 
plaintiffs  herein,  for  the  costs  of  this  action. 

Judgment  was  entered  in  favor  of  the  defendant,  for 
costs ;  and  the  plaintiffs  appealed, 

AUan  Melville^  for  the  appellants. 

The  complaint  set  forth  the  receipt  or  bill  of  lading, 
precisely  as  found  by  the  referee.  The  answer,  under  a 
sweeping  denial,  denied  that  there  was  any  special  written 
contract  whatever,  and  set  up  a  "  special  verbal  contract ;" 
the  defendant,  with  the  permission  of  the  referee,  so 
amending  on  the  trial  after  having,  in  the  original  answer, 
alleged  a  written  contract.     The  plaintiffs  established  a 


NEW  YORK— APRIL,  1872.  165 


King  V.  Macon  and  Western  Railroad  Company. 

written  contract,  viz.,  the  receipt  or  bill  of  lading,  and 
that  it  had  been  immediately  sent  to  the  plaintiffs  at  New 
York,  who  had  advanced  on  the  £Etith  thereof. 

L  The  referee,  under  the  plaintiffs'  objection,  had  re- 
jected previous  evidence,  offered  by  the  respondent, 
tending  to  vary  the  contract  of  shipment  as  against  the 
plaintiffs  who  had  advanced  on  the  bill  of  lading.  But  he 
permitted  the  respondent  to  evade  all  responsibility  for 
the  lost  cotton  under  cover  of  section  2065  of  the  Georgia 
code,  which  the  respondent  was  allowed  to*  introduce  to 
defeat  the  appellants'  claim.  The  referee,  in  his  first  con- 
clusion of  law,  found,  that  on  delivery  of  the  cotton  by  the 
defendant  at  its  terminus,  to  the  connecting  road,  the 
responsibility  of  the  defendants  ceased,  the  referee  hold- 
ing, as  matter  of  law,  that  the  contract  of  shipment  was 
made  subject  to  that  section  of  the  Georgia  code.  The 
referee  erred  in  so  holding.  1.  The  section  2055  is  not 
prohibitory.  It  is  simply  declaratory  of  the  common  law 
as  e^ounded  in  the  Georgia  courts,  as  is  most,  if  not  all, 
of  the  Georgia  code.  {See  36  Georgia  B.  644.)  It  is 
manifest  that  its  intention  was  to  protect  the  Georgia  rail- 
ways from  liability  to  carry  to  destination  by  the  mere 
acceptance  of  freight  marked  beyond  their  own  routes. 
A  carrier  could  always  limit  his  liability  to  his  own  route. 
The  object  of  this  section  was  to  fix  a  uniform  rule,  in  the 
absence  of  any  agreement  to  the  contrary,  to  apply  to  all 
shipments  of  railway  freight  without  special  agreement. 
The  section  forbids  nothing — has  no  restraining  effect, 
and  has  no  application  to  express  contracts.  It  is  con- 
trolled by  section  2041  of  the  same  code,  which  author* 
izes  a  carrier  to  make  express  contracts.  As  to  a  carrier's 
contracts  to  deliver  freight  in  another  State,  the  Georgia 
legislature  could  not  interfere  to  prevent  them,  even  if  it 
is  conceded  that  Georgia  could  limit  them  to  her  own 
external  lines.  To  subject  the  contract  of  shipment  in 
this  case  to  the  narrow  construction  contended  for,  would 
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be  a  restriction  of  the  right  of  commerce  not  conceded  to 
the  States.  The  constitution  of  the  United  States  {Art.  1, 
§  8,  st^d.  3j)  has  empowered  congress  to  regulate  com- 
merce ^' among  the  States/'  and  the  national  courts  have 
determined  that  the  power  is  exclusive  in -the  United 
States.  This  court  must  hold  that  section  2055  of  the 
Georgia  code  has  no  application  to  the  facts  in  this  case. 
.  IL  If  the  defendant  was  not  prohibited  by  the  general 
provisions  of  the  Georgia  code,  its  authority  to  contract 
by  special  agreement  to  deliver  freight  beyond  its  term- 
inus  by  using  the  roads  of  connecting  lines,  must  be  pre- 
sumed, in  this  case,  in  the  absence  of  any  evidence  to  the 
contrary.  Its  charter  is  not  in  evidence.  (Schroeder  v. 
Hudson  River  Railway^  5  Duer^  55.  Maghee  v.  Camden  and 
Affibajf  Railway^  45  N.  T.  514.  Redfield  on  Railways^  §  197, 
and  cases  cited,)  It  is  understood  that  the  defendant  does 
not  dispute  this  proposition,  standing  alone  and  aside  from 
the  alleged  controlling  effect  of  the  2055th  section  of  the 
Georgia  code.  But  they  insist  that  that  section  limits  the 
liability  of  the  defendant  to  the  end  of  its  route,  a  rule 
which,  the  defendant  claims,  is  so  firmly  fixed  by  the  local 
law  that  the  defendant  could  not  waive  its  operation  by  a 
special  contract  to  deliver  beyond  their  terminus.  This 
interpretation  is  refuted  in  the  first  point. 

HE.  The  execution  of  the  bill  of  lading  by  the  defend- 
ant, and  its  acceptance  by  the  consignors,  concurrently 
with  the  delivery  and  receipt  of  the  cotton,  constituted  a 
special  contract  between  the  parties  for  the  carriage  of  the 
property.  The  defendant  undertook  the  carriage  for  the 
whole  distance  between  Baruesville  and  New  York.  (See 
45  N.  T.  514.)  It  was  executed  when  all  the  cotton  was 
received  by  the  defendant  for  transportation.  It  was 
such  an  express  contract  as  the  defendant  was  author- 
ized to  make  by  section  2041  of  the  Georgia  code.  In 
all  the  reported  cases,  both  in  England  and  America, 
where  the  question  has  arisen  upon  a  bill  of  lading,  issued 
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by  the  carrier  concurrently  with  the  delivery  of  the  goods, 
each  bill  of  lading  has  been  held  to  be  a  special  contract 
between  the  carrier  and  shipper. 

rV.  The  defendant  did  more  than  receipt  for  freight 
addressed  to  a*  point  beyond  its  own  terminus.  The 
marks  on  the  cotton  did  not  indicate  the  place  of  destina- 
tion. That  only  appeared  in  the  body  of  the  contract  of 
shipment  See  margin  of  the  bill  of  lading,  where  only 
the  initials  of  the  consignor  and  consignees  appear.  It  is 
not  material  to  inquire  whether  other  marks,  omitted 
from  the  receipt,  or  bill  of  lading,  showed  the  place  of 
destination,  because  the  plaintiffs  advanced  on  the  bill  of 
lading  alone,  which  was  the  onjy  evidence  they  had  of  what 
the  marks  were  when  they  made  the  advance ;  of  the  con- 
tents of  the  ex  parte  way  bill  the  plaintiffs  had  no  knowl- 
edge. This  circumstance  alone  takes  this  case  outside  of 
the  class  of  American  cases,  particularly  Connecticut  de- 
.  cisions,  (Oonverse  v.  Nortvich  Cfa.,  33  Conn,  166 ;  Elmore  v. 
Naugatueh  Go.^  23  id.  457 ;  Naugatuch  B.  R.  v.  Waterbury 
Button  Go.f  24  id.  468  ;)  where  the  assent  of  the  carrier  to 
carry  to  the  ultimate  destination,  was  not  inferred  from 
the  mere  acceptance  of  freight  marked  to  a  point  beyond 
the  carrier's  own  route,  or  by  receipt,  simply  enumerating 
parcels  and  the  marks  thereon. 

V.  Th«  delivery  of  the  cotton  at  Atlanta,  where  the  de- 
fendant's road  terminates,  to  the  connecting  road  en  routej 
did  not  relieve  the  defendant  from  further  responsibility. 
It  was  not  a  performance.  The  defendant  was  bound 
to  safely  convey  and  deliver  to  the  plaintiffs  at  New  York. 
The  cotton  was  received  by  the  defendant  under  positive 
contract  to  deliver  it  at  New  York,  its  ultimate  point  of 
destination,  which  only  appears  from  the  body  of  the  re- 
ceipt or  bill  of  lading.  The  receipt  or  bill  of  lading,  is 
an  express  contract  and  a  ^'through  receipt."  It  reads 
that  the  cotton  was  "to  be  transported  in  turn  to  0.  K. 
King  k  Co.,  New  York."    In  Schroeder  v.  Hudson  B.  B. 


168        CASES  m  THE  SUPREME  COURT. 

King  o.  Macon  and  Western  Railroad  Company. 

Co.y  (5  Duer^  56,)  the  defendant's  road  terminated  at 
Albany,  but  the  receipt  read,  "  to  be  forwarded  by  us  to 
Chicago,"  and  was  held  to  be  a  contract  to  carry  to 
Chicago.  In  Peet  v.  Chicago  and  N.  W.  B.  R.,  (19  Wis. 
118,)  the  shipment  was  flour,  and  the  receipt  contained 
these  words:  "Contract  from  Neenah  to  New  York — 
^2.25  per  bbl."  The  defendant's  road  terminated  at 
Chicago.  The  court  said  we  fully  adopt  the  interpreta- 
tion placed  upon  these  words  by  the  counsel  for  the  ap- 
pellant, and  think  that  if  the  contract  were  written  out  in 
full  it  would  read :  "  The  railroad  company  contracts  to 
carry  the  100  barrels  of  flour  from  Neenah,  Wis.,  to  New 
York,  and  there  deliver  them  to  the  consignee  for  $2.25 
pel*  barrel."  It  seems,  to  a  majority  of  the  court,  that  this 
is  the  natural  and  reasonable  construction  to  be  placed 
upon  these  words,  and  that  they  show  an  express  under- 
standing, on  the  part  of  the  defendant,  to  carry  the  flour 
to  New  York,  The  apparent  conflict  between  the  Eng- 
lish and  American  cases  relates  to  the  evidence  by  which 
the  contract  to  carry  beyond  the  first  carrier's  route  may 
be  established,  in  the  absence  of  an  express  contract. 
{Story  on  Bailments^  §  535.)  That  difference  is  not  mate- 
rial in  this  case.     (See  Maghee's  ease^  supra.) 

VL  The  words  "  in  turn,"  as  used  on  the  bill  of  lading, 
refer  to  time,  and  not  to  means  of  transportation.  The 
shippers  of  freight  were  to  be  served  in  turn,  i.  e.,  in  due 
order  as  their  freight  was  received.  (See  Worcester's  Dte- 
tumary,)  The  language  is,  ^^  to  be  transported  in  turn  to 
O.  K.  King  &  Co.,  New  York."  The  words  are  not  new 
or  unusual.  Nor  are  they  used  in  a  technical  or  peculiar 
sense,,  as  applicable  to  the  carrier's  business.  Therefore, 
no  evidence  was  necessary  to  explain  or  illustrate  them. 
{Shaw^  Oh.  J.,  20  Pick.  150.)  It  is  easy  to  discover  that 
the  defendant's  design,  in  inserting  these  words,  was  the 
supposed  protection  it  would  give  it  against  responsi- 
bility for  delays,  which  could  be  charged  to  excess  of  pre- 
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vioas  freight  If  the  contract  were  written  out  in  full,  it 
would  read,  "The  cotton  is  to  be  forwarded  to  O.  K. 
King  &  Co.,  at  New  York,  as  fast  as  freight  having  pri- 
ority on  the  whole  line  will  permit.**  The  construetion 
contended  for  on  the  trial,  by  the  respondent,  was  as 
follows :  "  To  be  transported  by  each  carrier  on  the  line  of 
carriage  *in  turn.'  "  It  is  submitted  that  this  interpreta- 
tion cannot  be  supported  by  any  reasonable  argument,  and 
must  fail.  It  is  a  perversion  of  language.  It  is  contrary 
to  the  rule  of  interpretation,  viz.,  thafthe  terms  of  every 
written  instrument  are  to  be  understood  in  their  plain, 
ordinary  and  popular  sense.  (1  Greenleaf  *s  Ev.  §  278.)  It 
is  much  the  wiser  course  to  adhere  to  the  words^  construed 
in  their  ordinary  import,  than  to  enter  into  an  inquiry,"  as 
to  the  supposed  intentions  of  the  persons  who  used  them. 
(10  Barn.  &  Ores,  520.)  The  use  of  the  words  does  not 
fairly  present  a  question  of  doubt,  bilt  if  it  did,  the  rule 
must  apply,  that  where  the  intention  is  doubtful,  the  lan- 
guage of  a  contract  must  be  taken  most  strongly  against 
the  party  using  it.     (1  Oreenleaf  on  Ev.  §  278.) 

VIL  The  defendant  having  issued  a  bill  of  lading,  con- 
tracting specially  to  deliver  the  cotton  at  the  ultimate 
place  of  destination,  it  is  not  material  to  inquire  whether 
it  received  the  freight  for  the  entire  route,  or  fixed  it 
by  agreement.  Where  there  is  no  special  contract  to 
transport  to  destination,  the  courts  have  inferred  a  through 
contract,  if  the  freight,  for  the  entire  route,  has  been  received 
or  fixed  in  one  sum.  But  in  this  case,  such  circumstances 
would  only  be  cumulative  evidence  of  a  through  contract, 
sufficiently  established  by  the  bill  of  lading,  without  the 
support  of  such  facts.  {See  Muschamp*s  case^S  M^dk  TT.  • 
421.)  The  authorities  cited  by  the  defendant,  on  the  trial, 
were  mainly  cases  where  the  carrier  gave  no  bill  of  lading, 
but  simply  accepted  freight  addressed  to  a  point  beyond 
his  route,  or  the  destination  only  appeared .  by  marks,  or 
the  receipt  merely  enumerated  marks,  which  the  courts 
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have  held  not  sufficient  to  imply  a  through  contract,  unless 
the  freight  for  the  entire  route  had  been  received  by  the 
first  carrier  in  one  sum,  or  fixed  by  him.  Besides,  on  the 
58  bales  delivered  at  New  York,  the  plaintifis  paid  the 
freight,  which  it  will  be  presumed  was  divided.  (Mus- 
champ's  casCy  supra,) 

VUl.  The  lost  cotton  was  destroyed  by  a  peril  outside 
the  exception  in  the  bill  of  lading.  The  exception  reads, 
**  This  company  not  accountable  for  fire,  unless  burnt  on 
the  cars."  It  was  burnt  in  the  cars,  and  the  defendant 
is  accountable,  to  use  the  precise  words  adopted  by  the 
contract  The  words,  *'the  cars/*  will  be  held  to  include 
all  cars  conveying  the  cotton  en  rovte,  whether  on  the  de- 
fendant's or  any  connecting  road.  This  exception  imme- 
diately follows  the  engagement  of  the  defendant  to  deliver 
the  cotton  in  the  city  of  New  York,  and  applies  to  a  loss 
by  burning  on  the  cars,  upon  any  road,  while  the  contract 
of  carriage  is  in  force.  It  is  commensurate  with  the  scope 
and  duration  of  the  contract.  (Maghee  v.  Camden  and 
Amhoy  B.  B.  Co.,  45  N.  Y.  514.)  This  clause  will  be 
construed  most  strongly  against  the  defendant,  for  whose 
benefit  it  was  made,  according  to  the  rule  where  words  of 
exception  or  reservation  are  used.  It  is  obvious  that  the 
design  of- the  defendant  in  inserting  this  exception,  was i 
to  protect  itself  from  loss  by  fire  occurring  in  depots. 
The  defendant  agreed  to  be  liable  if  the  cotton  was  burnt 
on  the  cars,  but  not  elsewhere.  During  transit  the  cotton 
could,  under  ordinary  circumstances,  only  be  in  depots  or 
cars.  The  material  inquiry  is,  Avas  the  cotton  burnt  in  the 
cars  ?  not,  on  what  railway  was  it  burnt  ?  The  defeud- 
•ant  had  contracted  to  deliver  it  to  the  plaintiffs  at  New 
York,  and  could  employ  what  route  it  pleased.  Had 
the  loss  occurred  by  fire  in  any  depot  on  the  route  to  New 
York,  the  defendant  would  be  exempt,  being  within  the 
exception.  So  the  loss  in  any  cars  en  route,  makes  it 
liable,  whether  the  fire  occurred  in  the  cars  on  its  own 
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road,  or  in  the  cars  of  a  connecting  road.  Maghee  v.  (7am- 
den  and  Amboy  Bailwaj/y  cited  above,  is  precisely  in  point 
The  contract  was  from  Louisville  to  New  York.  "  Fire  in 
the  depot "  was  .excepted.  The  action  was  brought  against 
a  subsequent  carrier,  for  goods  burned  in  its  depot,  and 
the  plaintiff  insisted  that  the  exception  only  enured  to  the 
benefit  of  the  first  carrier,  who  executed  the  bill  of  lading, 
and  created  no  exception  from  the  liability  for  such  loss 
occurring  eleswhere  than  in  the  depot  of  the  first  carrier. 
The  Court  of  Appeals  held  that  the  exception  was  com- 
mensurate with  the  scope  and  duration  of  the  contract, 
and  applied  to  loss  by  fire  in  any  depot  on  the  route  to 
New  York,  where  the  contract  extended.  The  defendant, 
the  court  said,  is  to  be  regarded  as  having^acted  under  and 
in  subordination  to  the  contract  made  with  the  first  carrier, 
and  can  claim  the  benefit  of  any  exemption  to  which  the 
first  carriers  would  have  been  entitled  if  the  action  had 
been  brought  against  them.  {See  also  Manhattan  Oil  Co. 
▼.  Camden  and  Amboy  R.  B.  Co.j  52  Barb.  72.) 

IX.  The  plaintiffs*  title  was  made  through  the  bill  of 
lading.  The  plaintiffs  acted  on  the  faith  of  the  bill  of  lad- 
ing which  is  a  quasi  negotiable  instrument  (1  B.  ^  Ad. 
712.)  After  it  was  in  its  possession,  and  after  th^  de- 
fendant had  accepted  the  cotton  for  transportation,  and 
as  against  the  plaintiffs  the  defendant  is  estopped  from 
alleging  that  it  is  not  a  carrier  for  the  whole  route.  In  the 
language  of  Cowen,  J.,  it  is  estopped  to  deny  'that  it  is  a 
carrierfor  a  distance  commensurate  with  what  itengages  for. 
( Weed  V.  Saratoga  Bailway,  19  Wend.  534.)  In  Choteoux 
V.  Leachy  (18  Penn.  224,)  it  was  held  that  where  persons 
receive  goods  as  carriers,  and  give  a  receipt  and  bill  of  lad- 
ing, it  is  not  competent  for  them  to  show,  by  parol  testi- 
mony that  they  are  not  common  carriers  for  the  entire 
distance  stated  in  the  bill  of  lading.  In  Wilcox  v.  Parme- 
Uey  (3  Sandf.  610,)  it  is  held  that  "  a  contract  to  forward 
goods  iVom  one  place  to  another  and  distant  place,  sub- 
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jects  the  party  to  liability  as  a  common  carrier  for  the 
whole  route,  although  his  whole  transportation  line  ex- 
tends only  part  of  the  distance,  and  a  loss  occurs  over  a 
portion  of  the  route  over  which  he  was  jiot  interested.'" 
The  defendant  cannot  be  permitted  to  so  conduct  its 
business  as  to  lead  the  public  to  regard  it  as  a  carrier 
for  the  entire  route,  without  any  intimation  to  the  con- 
trary. If  it  does  so,  it  will  be  held  liable  for  the  whole 
route.  (See  Teallv.  Sears,  9  Barb.  323,  324.)  (a.)  The 
defendant  received  and  took  charge  of  the  goods,  and  as 
against  the  plaintiffs  it  must  be  presumed,  according  to 
the  unqualified  and  plain  .terms  of  the  bill  of  lading.  In 
Foy  v.  Troy  and  Boston  R.  B.,  (24  Barb.  382,)  it  is  held 
that  if  a  railway  receiving  freight  intends  to  limit  its  lia- 
bilities to  its  own  road,  it  should  provide  for  such  limita- 
tions in  its  contract.  And  being  a  case  of  express  contract, 
it  is  not  material  to  inquire  whether  the  defendant  had 
existing  arrangements  with  other  connecting  lines.  {Per- 
kins V.  Portland  Railway^  4!J  Main^  673.)  It  must  be  pre- 
sumed, in  this  case,  that  the  defendant  assumed  the  car- 
riage for  itself  for  the  whole  distance,  hiring  the  service 
of  other  routes.  {Teal  v.  Sears,  9  Barb  322.)  (6.)  The 
plaintiffs  were  not  parties  to  the  contract  of  carriage ;  nor 
were  the  consignors  their  agents.  As  strangers,  their  title 
was  not  acquired  until  the  bill  of  lading  was  transmitted 
asking  for  advances.  (Holbrook  v.  Wight,  24  Wend.  169.) 
The  cotton  was  owned  by  the  consignors,  Stafford,  Bla- 
lock  &  Co.  They  have  testified  that  they  obtained  the 
bill  of  lading  for  the  purpose  of  sending  it  to  the  plaintiffs 
at  New  York,  to  obtain  advances.  After  transmitting  the 
bill  of  lading  asking  for  advances,  the  consignors  could 
not  have  compromised  with  the  defendant  for  the  bales 
lost.  (Burrell  v.  Rench,  4  McLean,  327.)  Nor  could  they 
have  stopped  the  cotton  in  transitu,  (c.)  The  important 
and  controlling  facts  are,  that  the  bill  of  lading  accom- 
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panied  the  letter  asking  for  advances,  which  the  plaintiffs 
proved,  and  that  the  advances  were  made  thereon  as  the 
referee  finds.  {See  Meyer  v.  Peck,  28  N.  Y.  597,  where  this 
^element  was  wanting.  Patton  v.  Thompson,  5  Mauh  &  Selw. 
358,  359.  HaiUe  v.  Smith,  1  Bos.  ^  Pvl  563.  Seara  v. 
WingaUy  3  Allen,  104.)  (i.)  By  the  custom  of  merchants^ 
bills  of  lading  are  commonly  pledged,  and  the  defendant 
must  be  presumed  to  have  known  that  from  the  course  of 
trade  between  the  north  and  south,  the  bill  would  have 
been  sent  to  a  distance,  and  pledged  for  advances. 

X  It  may  be  confidently  asserted  that  the  referee  erred 
in  finding,  as  matter  of  fact,  that  the  cotton  was  destroyed 
by  fire  in  the  cars,  without  any  fault  or  negligence  on  the 
part  of  the  defendant.  There  was  no  evidence  whatever 
to  support  this  finding.  The  exemption  in  the  bill  of 
lading  did  not  cover  fire  in  the  cars,  and  the  defendant's 
common  law  liability  attached.  It  could  only  be  overcome 
by  showing  that  the  destruction  was  caused  by  the  act  of 
God  or  the  public  enemies.  This  was  not  done,  nor  did 
the  defendant  make  any  attempt  to  do  it.  And  the  an- 
swer sets  up  no  such  defense.  Carriers  are  held  as  insur- 
ers against  fire,  unless  caused  by  lightning.  (Bedfield  on 
Garriers,  §  26.)  As  against  the  plaintiffs,  who  advanced 
on  this  bill  of  lading,  the  defendant  has  established  no 
defense  whatever ;  no  possible  state  of  proof  applicable 
to  the  issues  in  this  case  will  entitle  the  defendant  to 
judgment,  and  it  is  not  necessary,  or  even  proper,  that  a 
new  trial  should  be  awarded.  The  defendant  cannot,  by 
any  proof  adapted  to  its  own  allegations,  entitle  itself 
to  judgment  in  its  favor.  The  facts  are  before  the  court, 
and  judgment  absolute  should  be  given  for  the  plaintiffs 
for  the  value  of  the  cotton,  which  value  has  been  found 
by  the  referee.     (16  N.  Y.  543.     17  id.  28.) 

Tho8.  L.  Moore,  for  the  respondent 
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King  V.  Maoon  8Dd  Western  BaQroad  Company. 

By  the  Oourtf  Ingraham,  P.  J.  The  section  of  the  code 
of  Georgia  (2055)  which  was  admitted  in  evidence^  was 
evidently  intended  to  limit  the  liability  of  a  railroad  com- 
pany to  its  own  terminus,  where  the  contract  was  a  gen- ' 
eral  one,  merely,  depending  on  delivery  of  the  goods  to 
be  transported  with  directions  to  carry  beyond  such  ter- 
minus. It  neither  affected  the  liability  of  companies  be- 
yond the  bounds  of  the  State,  nor  did  it  prevent  the  making 
of  any  special  contract^  where  the  same  was  made  by  a 
corporation  doing  business  in  the  State.  On  the  contrary, 
by  section  2041  of  the  code  of  Georgia,  such  corporation 
might  make  an  express  contract,  and  was  then  to  be  gov- 
erned thereby. 

Such  express  contract  was  made  by  the  defendant  when 
it  received  the  cotton  for  transportation,  and  was  reduced 
to  writing  by  its  agent  in  the  receipt  given  therefor,  by 
which  it  agreed  to  transport  the  same  to  New  York,  limit- 
ing its  liability  for  loss  by  fire  to  a  burning  on  the  jcars« 
The  way  bill  also  shows  that  the  company  received  the 
cotton  for  transportation  to  New  York  according  to  the 
receipt 

The  general  liability  of  the  defendant,  independent  of 
the  statute  of  Georgia,  has  been  repeatedly  held,  and  has 
been  lately  recognized  and  adopted  by  the  Court  of  Ap- 
peals, in  Soot  V.  The  Great  Western  Railroad  Company^  (45 
N.  Y.  524,)  and  Maghee  v.  The  Camden  and  Amhoy  Bail- 
road  Co,y  id,  514.) 

Various  cases  are  cited,  in  the  opinions  delivered  in 
those  cases,  showing  that  such  rule  exists  in  England,  and 
in  this  country.  The  contract,  in  the  latter  case,  was  sim- 
ilar to  that  in  the  case  under  consideration ;  and  if  it  is  to 
be  construed  as  a  special  contract  on  the  part  of  the  de- 
fendants they  would  be  liable  on  such  an  undertaking  be- 
yond the  terminus  of  their  own  road.  The  agreement 
referred  to  is  such  a  special  contract  on  the  part  of  the 
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defendants,  and  makes  them  liable  not  only  for  their  own 
default,  but  that  of  the  other  carriers  on  the  line. 

In  such  a  case  section  2055  of  the  code  of  Georgia  does 
not  apply,  and  the  defendant  cannot  avoid  the  liability  of 
its  special  undertaking  thereby. 

The  referee  appears  to  have  based  his  decision  solely  on 
the  effect  of  the  section  of  the  code  of  Georgia  (2055)  as 
controlling  the  written  contract  of  the  defendant.  In  this, 
I  think,  he  erred. 

Judgment  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event 

[FiBST  Dbpabtmbitt,  Obbbbal  Tbbm,  at  New  YotY^  April  1,  1872, 
Jfiffrahamf  P.  J.,  and  CardotOj  Justice.] 


-•••- 


BiLDBRSEB  V9.  AdEN  &  SaRNER. 

No  consideration  is  necessary,  to  uphold  an  undertaking  given  upon  a  release 
of  an  attachment. 

The  release  of^  the  property  levied  on  is  a  sufficient  consideration,  if  any  is 
necessary ;  but  where  an  attachment  is  issued,  and  an  undertaking  is  given  to 
discharge  it,  under  the  provisions  of  the  statute,  no  consideration  is  necessary 
either  to  be  inserted  therein,  or  to  be  proven  on  the  trial. 

For  a  statutory  undertaking  no  consideratioi^is  necessary. 

Where  the  affidavit,  on  which  an  attachment  is  issued,  is  sufficient  to  call  upon 
the  officer  to  whom  it  is  presented,  to  exercise  his  judgment  in  granting  it, 
and  the  subsequent  proceedings  to  set  it  aside  do  not  raise  the  Jurisdictional 
question,  the  bond  or  undertaking  given  remains  valid,  although  the  attach- 
ment  is  set  aside ;  unless  the  court  expressly  orders  the  undertaking,  also,  to 
be  canceled. 

The  party  giving  an  undertaking  cannot  set  up,  as  matter  of  defense  to  an  ac- 
tion upon  the  same,  that  the  grounds  on  which  it  was  issued  were  not  true. 
The  giving  of  the  undertaking  concludes  the  parties,  on  that  point 

APPEAL,  by  the  plaintiff',  from  a  judgment  entered  at  a 
special  term,  dismissing  the  complaint. 
In  an  action  brought  in  the  Supreme  Court,  by  the 
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preseDt  plaintiffs,  against  one  Mrs.  Boxius,  tbey  obtained 
a  warrant  of  attachment,  and  the  sheriff,  thereunder,  at- 
tached the  property  of  Mrs.  Boxius.  A  few  days  there- 
after an  undertaking,  under  section  241  of  the  Code,  exe- 
cuted by  the  present  defendants,  was  given,  approved  and 
filed,  and  the  property  released.  Subsequently,  Mrs.  Boxius, 
upoA  counter  affidavits,  made  a  motion  to  vacate  the  at- 

• 

tachment,  which  motion  was  granted.  The  undertaking 
previously  given  was  not  vacated,  however.  The  plaintiff 
proceeded  to  judgment  in  that  action,  which  judgment 
was  entered  March  15,'1870,  for  $340.01.  A  demand  was 
thereupon  made  of  the  sureties,  on  the  undertaking  for 
the  payment  of  the  judgment,  and  refused,  whereupon  the 
present  action  was  commenced  against  said  sureties. 

The  cause  came  on  for  trial  before  his  honor  Chas.  H. 
Van  Brunt,  without  a  jury,  on  the  2l8t  of  April,  1871, 
who  found,  adjudged  and  decided,  as  matters  of  fact: 
That  the  defendants  executed  the  undertaking  mentioned 
in,  and  forming  part  of,  the  complaint  in  this  action,  and 
that  the  action  therein  mentioned  was  then  duly  pending. 
That  after  executing  said  undertaking,  and  before  judg- 
ment, the  warrant  of  attachment  issued  in  the  action 
mentioned  in  said  complaint,  and  in  which  said  undertak- 
ing was  given,  was,  on  motion  upon  affidavits,  and  after 
hearing  both  the  plaintiff  and  defendants  thereon,  wholly 
vacated,  set  aside,  and  discharged,  and  an  order  to  that 
effect  was  duly  made  and  entered  therein.  That  subse- 
quent to  said  attachment  being  so  vacated,  and  said  order 
made  and  entered,  the  plaintiff*  recovered  judgment  against 
the  defendants  in  said  action,  and  the  same  remains  un- 
paid. That  payment  of  said  judgment  was  demanded 
of  the  defendants  before  the  commencement  of  this  action, 
and  they  did  not  pay  the  same.  That  the  plaintiff's  claim 
herein  was  for  principal  $340,  and  $26  interest,  amount- 
ing in  all  to  the  sum  of  $366.  As  a  conclusion  of  law,  the 
judge  found,  adjudged  and  decided,  that  the  defendants 
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were  entitled  to  jadgment  against  the  plaintiff  for  their 
costs  and  disbursements,  with  five  per  cent  on  $380  extra 
allowance,  and  he  directed  the  complaint  to  be  dismissed. 
Jadgment  of  dismissal  was  entered  accordingly  in  favor 
of  the  defendant  and  against  the  plaintiff,  for  the  sum 
of  1134.84  costs. 

A.  Blumenstielj  for  the  appellant. 

L  The  undertaking  provides  for  the  payment  of  the 
judgment,  if  any  be  rendered,  upon  demand,  without  any 
other  contingency.  The  sureties  undertake  to  pay  on  de- 
mand to  the  plaintiff  "  any  judgment  which  may  be  recov- 
ered against  the  defendants  in  this  action  not  exceeding  the 
above  mentioned  sum."  This  is  therefore  an  absolute  un- 
dertaking to  answer  for  the  debt  of  another  upon  the  con- 
ditions set  out  in  the  instrument  itself,  to  wit,  there  must 
be  a  judgment  and  a  demand.  It  therefore  comes  within 
the  stfttute  of  frauds,  and  the  undertaking  cannot  be  viti- 
ated by  any  extrinsic  evidence,  nor  can  the  intention  of 
the  guarantors,  as  expressed,  be  altered  by  parol  or  ex- 
trinsic proof.  The  undertaking  did  not  provide  that  it 
should  be  void  in  case  the  attachment  be  subsequently  dis- 
charged on'  motion,  and  therefore  the  fact  that  it  was  so 
discharged  did  not  affect  our  right  to  recover  upon  the 
undertaking.  A  condition  not  in  the  instrument  cannot 
be  supplied.-  (1  Oreenl  an  JSv.  §§  275, 282.  2  Phil  Ev.  350. 
2  Stark.  Ev.  544,  548.  18  John.  45.  24  Wend,  419.  8  John. 
190.    11  id.  201.     2  Sandf.  202.) 

n.  The  undertaking,  and  the  statutes  under  which  it 
was  given,  are  to  be  construed  to  sustain  the  defendants' 
liability.  (4  Em,  384.  20  Wmd.  561.  7  N.  T.  97.  11  id. 
593,  601.) 

m.  The  undertaking  was  a  voluntary  instrument    The 
defendants  were  not  bound  to  give  it     The  Code  is  not. 
peremptory.    The  defendants  might  have  relied  on  their 
motion,  and  the  remedy  for  damages  on  the  bond  or  other- 

Vol.  LXn.  12 
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wise.  The  defendants  might  have  given  the  undertaking 
even  had  no  attachment  been  issued.  {CoUman  v.  Bean, 
3  KeyeBy  94     32  How.  Pr.  370.) 

IV.  The  discharge  under  section  241  is  a  matter  distinct 
in  itself,  and  not  affected  by  any  proceeding  not  falling 
within  the  purview  of  that  provision.  The  motion  to  dis- 
charge might  be  made  after  judgment.  (15  Ahh.  Pr,  189. 
Id,  97.  24  How,  286.)  This  case  was  argued  on  demurrer, 
and  an  opinion  rendered  by  judge  Ingraham  in  point  sus- 
taining the  plaintiff's  view  of  this  case.  (Bildersee  v.  Aden, 
8  Abb.  Pr.y  N.  S.,  171  to  173.) 

Y.  The  attachment  was  not  vacated  upon  a  jurisdictional 
question.  It  is  conceded  that  if  this  attachment  had  been 
issued  under  the  non-imprisonment  act  of  1831,  the  bond 
or  undertaking  would  also  be  void;  becausQ  the  attach- 
ment there  is  original  process,  and  the  dismissal  thereof 
ousts  the  court  of  jurisdiction.  {Oadwelly.  Colgate^  7  Barb, 
253.)  Again,  if  this  attachment  had  been  vacated  upon 
the  papers  on  which  it  was  granted,  to  wit,  upon  a  ques- 
tion of  jurisdiction  or  insufficiency  of  the  affidavit,  then 
there  might  be  a  question  whether  the  undertaking  would 
remain  valid,  though  it  is  doubtful  whether  it  would  be 
vitiated. 

VL  The  court  cannot  supply  an  omission  made  by  the 
legislature  in  enacting  a  law^  even  if  it  clearly  appears  that 
the  legislature  intended  to  enact  the  part  omitted,  provided 
there  is  no  ambiguity  in  the  law  itself.  (41  Barh,  450. 
Drummond  v.  Hu9%on^  4  Kern,  60.)  The  undertaking,  un- 
der section  241  of  the  Code,  is  clear  and  unambiguous,  and 
by  no  stretch  of  language  or  construction  can  this  section 
or  the  undertaking  be  made  to  read  that  it  shall  be  void 
if  the  attachment  is  vacated.  The  instrument  is  clear  and 
absolute  on  its  face,  and  provides  simply  for  the  payment 
of  the  judgment — nothing  else.  The  consideration,  if  any 
is  required,  was  the  release  of  the  goods  upon  the  giving 
of  the  undertaking.     (31  N.  F.  350.     11  John.  192.     18 


NEW  YORK— APRIL,  1873.  f^Q 


BilderBee  v,  Aden. 


id.  47. .  20  Wend.  562.  Wcdler  v.  EarrUj  7  Paige,  97.  11 
id.  602.)  The  judgment  shoald  be  reversed,  and  as  there 
is  no  dispute  as  to  the  facts,  judgment  for  the  plaintiff 
should  be  ordered,  with  costs. 

ff.  Fozy  for  the  respondent. 

By  the  Court,  Ingbaham,  P.  J.  The  learned  judge  be- 
fore whom  this  action  was  tried,  was  in  error  in  holding 
that  any  consideration  was  necessary  to  uphold  an  under- 
taking given  on  a  release  of  an  attachment  The  release 
of  the  property  levied  on  was  a  sufficient  consideration, 
if  any  was  necessary ;  but  where  the  attachment  is  issued 
and  an  undertaking  is  given  to  discharge  under  the  pro- 
visions of  the  statute,  no  consideration  is  necessary  either 
to  be  inserted  therein,  or  to  be  proven  on  the  trial.  The 
statute  (Code,  §§  240,  241,)  provides  that  on  application  to 
discharge  the  attachment  the  defendant  shall  deliver  to 
the  court  or  officer  an  undertaking,  &;c.  It  is  a  statutory 
undertaking,  for  which  no  consideration  is  necessary. 
This  has  been  repeatedly  held.  In  Thompson  v.  Blanchard, 
(3  N.  Y.  335,)  it  was  held  that  where  a  statute  required 
an  undertaking  to  be  entered  into  to  give  a  right  of  ap- 
peal, it  was  valid,  although  it  did  not  express  a  consider- 
ation. It  was  also  there  said  that  the  statute  of  frauds 
only  applied  to  common  law  agreements,  and  not  to  instru- 
ments created  under  special  statutes.  This  case  was  ap- 
proved in  DooUttle  v.  Dinny,  (31  N.  T.  350,)  and  Johnson 
V.  Aekerson,  (40  ffow.  Pr.  222.) 

In  Coleman  v.  Bean,  (32  Hoto.  Pr.  370,)  an  undertaking 
purporting  to  be  issued  to  discharge  an  attachment,  was 
held  valid,  although  no  such  attachment  was  ever  issned. 

It  is  urged  for  the  respondent  that  the  attachment  hav- 
ing been  set  aside,  the  undertaking  fell  with  it,  and  ceased 
to  be  a  valid  security.  It  ia  settled  that  if  the  attachment 
was  improperly  issued^  and  is  afterwards  set  aside  on  the 
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ground  that  there  was  no  jurisdiction  to  sustain  it^  thQ 
undertaking,  as  well  as  the  attachment,  is  void.  This  was 
the  case  in  CadweU  v.  Colgate^  (7  Barb.  253,)  where  the  affi* 
davit  on  which  the  attachment  was  issued  merely  stated  the 
belief  of  the  parly,  and  did  not  authorize  the  issuing  of  the 
attachment. 

In  the  present  case,  the  affidavit  on  which  the  attach- 
ment issued  was  sufficient  to  call  upon  the  officer  to  whom 
it  was  presented,  to  exercise  his  judgment  in  granting  it, 
and  the  subsequent  proceedings  to  set  it  aside  did  not 
raise  the  jurisdictional  question.  In  such  cases  the  rule, 
I  think,  is  that  a  bond  or  undertaking  remains  valid,"" 
although  the  attachment  is  subsequently  set  aside ;  unless 
the  court  expressly  orders  the  undertaking,  also,  to  be  can* 
.celed.  It  is  only  when  there  is  a  total  want  of  evidence 
on  some  essential  point,  that  the  officer  fails  to  acquire 
jurisdiction.  (Matter  of  Faulkner^  4  Hilly  598.  Haggari 
V.  Morgan^  5  Ht.  7.  422.) 

From  the  cases  above  cited,  it  is  apparent  that  the  party, 
givitig  the  undertaking  could  not  set  up,  as  matter  of  de« 
fense  to  an  action  upon  the  same,  that  the  grounds  on 
which  it  was  issued  were  not  true.  The  giving  of  the  un- 
dertaking concludes  the  parties  on  that  point. 

The  fact  of  the  setting  aside  the  attachment  upon 
the  same  grounds  does  not  alter  the  character  of  the  de- 
fense, and  unless  the  court,  when  the  attachment  is  va- 
cated, makes  the  same  order  as  to  the  undertaking,  it  is 
left  in  force,  and  such  a  defense  cannot  be  made  to  it 

Judgment  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event. 

[FiBBT    DkpabtmbnTi    Gbnbbal  Tbrm,   at   New  York,  April   1,  1872. 
InifraKam  P.  J.,  and  (krthaot  Justice.] 
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Randolph  B.  Martins  vs.  The  Intbrnational  Lifb  As- 
surance Society  of  London,  and  the  Empire  Mutual 
.  Life  Insurance  Company. 

A  foreign  insuranoe  company  which  has  issued  a  policy  upon  the*  life  of  a 
citizen  of  this  country,  is  to  be  considered  as  not  affected  by  the  state  of 
war  which  existed  between  the  different  sections  of  the  United  States  from 
1860  to  1864,  but  is  to  be  deemed  a  neutral ;  and  the  contract  of  life  insur- 
ance is  not  impaired  by  the  war. 

And  where  such  a  company  had  agents  at  Fayetteville  (N.  0.)  during  the  war, 
who  were  agents  for  the  purpose  of  receiving  premiums ;  Sdd  that  all  pay^ 
mentB  of  premiums,  made  to  them  by  persons  insured,  were  valid  and  bound 
the  insurers.  * 

MM,  4dao,  that  payments  to  such  agents,  made  in  the  currency  then  in  use,  if 
so  received,  would  constitute  valid  payments. 

Wbere  an  agency  of  an  insurance  company  was  given  to  two  persons,  not  as 
individuals,  but  as  partners,  composing  the  firm  of  S.  &  P. ;  SM  that  both 
were  liable  for  the  acts  of  either,  and  the  principal  had  the  right  to  suppose 
that  the  joint  action  of  both  would  be  invoked,  in  the  discharge  of  the 
agency. 

And  that  the  agency  of  the  firm  ceased  with  the  death  of  one  member  of  it) 
and  could  not  be  exercised  by  the  survivor,  either  in  the  name  of  the  firm, 
or  of  himself  individually. 

MM,  further,  that  after  the  insured  had  notice  of  such  death,  payments  made 
to  the  survivor  were  not  to  be  deemed  as  made  to  any  agent  of  the  insured, 
so  as  to  make  them  valid. 

APPEAL,  by  the  defendants,  from  a  judgment  entered 
upon  the  report  of  a  i*eferee. 

The  action  was  brought  upon  a  policy  made  June  4, 
1851,  by  the  defendant,  the  International  Life  Assurance 
Society,  (then  entitled  the  National  Loan  Fund  Life  As- 
surance Society,)  of  London,  upon  the  life  of  James  Mar- 
tine,  of  Fayetteville,  North  Carolina,  in  favor  of  Hester 
Martine,  his  wife,  for  $5000. 

James  Martine  having  died  on  the  9th  of  October,  1864, 
the  plaintiff  brought  this  action,  upon  the  policy,  as  as* 
aignee  thereof. 

The  defendants  first  named,  by  their  answer,  denied 
each  and  every  allegation  iii  the  complaint  contained,  ex- 
cept that  they  were  organized  as  an  association,  or  society. 
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under  the  laws  of  the  kingdom  of  Great  Britain  and 
Ireland ;  and  Averred  that  they  acted  as  a  distinct  organ- 
ization within  the  United  States^  issuing  policies,  receiving 
premiums,  and  paying  losses  in  moneys  current  in  the 
United  States,  and  under  the  direction  of  a  board  of  direc- 
tors, acting  and  holding  their  meetings  in  the  city  of  New 
York,  where  they  had  an  office  with  directory  and  execu- 
tive officers,  who  appointed  the  agents  of  the  defendants 
in  the  different  United  States.  They  admitted  that,  on  or 
about  the  4th  day  of  June,  in  the  year  1851,  and  at  the 
city  of  New  York,  the  said  local  board  in  the  city  of  New 
York  did  cause  to  be  executed  and  issued  to  one  Hester 
Martine,  the  policy  of  insurance,  a  copy  of  which  was  an- 
nexed to  the  complaint.  And  they  alleged  that  the  whole 
amount  of  any  bonus,  or  sum  assigned  to  said  policy,  did 
not  exceed  the  sum  of  {284.75,  which  would  only  be  due 
to  the  holder  of  said  policy  in  case  of  its  being  continued 
in  force,  and  that,  the  said  policy  having  become  void, 
there  is  nothing  due  thereon  by  way  of  bonus  or  assign- 
ment. That  the  premiums  of  insurance,  as  required  by 
said  policy,  were  paid  to  the  said  board  in  the  city  of  New 
York,  up  to  and  including  the  4th  day  of  June,  in  the, 
year  1860,  and  not  after  that  time,  and  they  averred  that 
if  any  premiums  were  paid  by  said  assured  subsequently 
on  said  policy,  the  same  were  not  paid  to  these  defendants, 
or  to  any  person  authorized  to  receive  the  same  for  them, 
or  in  lawful  moneys.  That  no  part  of  the  sum  of  $7500 
claimed  in  the  complaint  had  been  paid  ;  and  also  that  the 
plaintiff  was  a  resident  of  the  State,  and  that  the  causes 
of  action  arose,  and  that  the  defendants  had  property 
therein.  That  the  terms  and  conditions  of  said  policy 
prescribe  that  the  premiums  thereon  should  be  paid  on  or 
before  the  4th  day  of  June,  in  each  and  every  year  during 
the  life  of  the  assured,  and  that  the  payment  of  the  same 
as  aforesaid,  was  a  condition  of  the  payment  of  any  loss 
arising  under  said  policy ;  and  the  defendant  averred  that 
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the  assured  failed  to  perform  her  part  of  the  terms  and 
conditions  therein,  in  that  she  did  not  pay  any  of  the  pre- 
minms  on  said  policy,  which,  by  the  terms  thereof,  became 
due  on  the  4th  day  of  June,  1861,  wherefore,  by  the  terms 
and  conditions  of  said  policy,  it  became  void  and  of  no 
effect.  That,  as  a  part  of  the  conditions  of  the  said  policy, 
it  is  provided  that  if  the  party  shall  enter  into,  or  engage 
in  any  military  or  naval,  or  preventive  service  whatever, 
without  the  previous  consent  in  writing  of  th'e  directors 
of  said  society,  then  that  the  policy  should  become  void. 
And  the  defendants  averred,  on  information  and  belief, 
that  the  said  James  Martine,  whose  life  was  insured  by 
the  terms  of  said  policy,  did  engage,  in  some  manner,  in 
the  military  or  preventive  service  of  the  (so  called)  Con- 
federate States  of  America,  sometime  since  the  issuing  of 
said  policy,  without  the  consent  of  the  directors  of  said 
society,  or  any  of  them,  wherefore  the  said  policy  became 
void.  And  the  defendants  further  stated  that,  by  the 
terms  and  conditions  of  said  policy,  it  was  provided  that 
upon  the  death  of  the  party  assured,  the  claimants  should 
make  satisfactory  proof  thereof  to  the  directors  of  said 
society,  and  also  of  the  time  and  manner  of  such  death, 
and  they  averred  that  no  satisfactory  proof  of  the  decease 
of  said  Martine  had  been  made. 

The  answer  of  the  defendant,  the  Empire  Mutual  Life 
Insurance  Company,  was  similar  to  that  of  its  co-defend- 
ant, and  in  addition,  alleged,  on  information  and  belief 
that  the  plaintiff  was  not  the  real  party  in  interest  in  this 
action  ;  but  that  the  same  was  prosecuted  by  the  plaintiff' 
for  the  benefit  and  advantage  of  some  other  person,  or 
persons. 

The  action  was  referred  to  a  referee,  who  reported  that 
he  found,  from  the  admissions  in  the  answers  and  the 
proofs  on  the  trial,  the  following  matters  of  fact : 

That  the  defendant,  the  International  Life  Assurance 
Society  of  London,  is  a  foreign  corporation,  duly  created 
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by  and  under  an  act  of  parliament  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  the  year  1837,  under  the 
title  ^^The  National  Loan  Fund  Life  Assurance  Soci* 
ety;"  that  said  defendant  did  business  in  the  State  of 
New  York,  by  and  under  an  act  of  the  legislature  of  this 
State,  entitled  '^  an  act  to  provide  for  the  incorporation  of 
life  and  health  insurance  companies,  and  in  relation  to 
agencies  of  such  companies/'  passed  June  24,  1853,  and 
the  acts  amendatory  thereof. 

That  in  the  year  1855,  by  an  act  of  the  said  parliament, 
the  name  of  said  corporation  was  changed  from  "  The 
National  Loan  Fund  Life  Assurance  Society"  to  '^  The 
International  Life  Assurance  Society  of  London,"  its  pres- 
ent title. 

That)  on  the  4th  day  of  June,  1851,  in  consideration  of 
the  payment,  by  one  Hester  Martine,  to  the  said  defend- 
ant, of  the  annual  premium  of  $255,  the  said  defendant, 
by  its  duly  authorized  agent,  made  and  delivered  to  the 
said  Hester  Martine  its  policy  of  insurance  upon  the  life 
of  James  Martine,  in  the  sum  of  {5000,  and  also  in  such 
further  sum,  or  sums,  as  should  have  been  assigned  to,  or 
in  respect  of  said  policy,  or  by  way  of  bonus,  or  addition 
to  said  sum  of  $5000 ;  which  said  sum  of  95000,  and  said 
further  sum,  or  sums,  so  to  be  assigned  by  way  of  bonus, 
were  and  are,  by  the  terms  of  said  policy,  payable  to  said 
Hester  Martine,  who  was  the  wife  of  said  James  Martine, 
and  as  such  had  a  valuable  interest  in  his  life.  That, 
afterwards,  and  during  the  life  of  said  James  Martine,  said 
defendant  assigned  various  sums  in  respect  of  said  policy, 
by  way  of  bonus,  or  addition  to  said  sum  of  $5000,  amount* 
ing  in  all  to  $284.75.  That  the  said  James  Martine,  on 
the  9th  day  of  October,  1864,  at  Fay  etteville,  North  Caro- 
lina, died,  and  that  his  death  was  not  caused  or  occasioned 
by  any  of  the  causes  excepted  in  said  policy,  nor  by  his 
own  hands,  nor  by  dueling,  nor  by  the  hands  of  justice. 
That,  up  to  the  time  of  the  death  of  the  said  James  Mar* 
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tine,  all  premiums  accrued  upon  said  policy  were  duly 
paid,  and  the  said  James  and  Hester  Martine  duly  fulfilled 
all  the  conditions  of  said  assurance,  on  their  part  to  be 
performed,  and  that  due  and  timely  notice,  and  proof  of 
the  death  of  said  James  Martine,  were  given  to  the  said 
defendant  by  said  Hester  Martine,  and  that  she  duly  de« 
manded  payment  of  the  said  sum  of  $5000,  and  a  further 
sum  of  $2500,  which  she  supposed  was  the  bonus,  or  addi- 
tion assigned  to  said  policy ;  that  no  part  of  the  said 
sum  has  been  paid,  and  the  defendants  are  now  indebted 
to  the  plaintiff  in  the  sum  of  (5000,  the  amount  of  said 
policy,  and  the  further  sum  of  $284.75,  amounting  in  all 
to  the  sum  of  $5284.75,  with  interest  from  the  9th  day  of 
October,  1864,  amounting  to  the  sum  of  $2445.54.  That, 
after  the  death  of  the  said  James  Martine,  and  before  the 
commencement  of  this  suit,  the  said  Hester  Martine  duly 
assigned  to  the  plaintiff  herein,  the  said  policy  and  all  her 
right,  title  and  interest  under  the  same,  and  the  amount 
due  and  payable  to  her  under  said  policy,  and  all  bonuses 
due  under  the  same,  and  all  her  right,  property,  interest, 
claim  and  demand  in  and  to  said  policy. 

That  the  plaintiff  is  a  resident  of  the  State  of  New  York, 
and  the  defendant,  the  International  Life  Assurance  Soci- 
ety of  London,  had,  at  the  time  of  the  commencetnent  of 
this  action,  a  place  of  business  in  this  State,  and  that  the 
cause  of  action  herein  arose  in  the  State  of  New  York. 
That  heretofore,  on  the  3d  day  of  October,  1870,  by  an 
order  of  this  court,  made  in  the  suit  of  said  defendant,  the 
International  Life  Assurance  Society  of  London  and 
another,  against  William  Barnes,  superintendent  of  the  in- 
surance department  of  the  State  of  New  York  and  others, 
upon  the  petition  of  said  defendant,  the  Empire  Mutual 
Life  Insurance  company,  said  last  named  defendant  became 
charged  and  bound  to  pay  any  judgment  herein  recovered ; 
and  that  said  defendant^  by  a  further  order  made  in 
said  suit,  on  the  10th  day  of  November,  1870,  upon  the 
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application  of  said  defendant,  was  made  a  party  defendant 
herein,  and  charged  and  bound  as  aforesaid. 

And  the  referee  found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  judgment  against  the  above  named 
defendants,  for  the  sum  of  {7730.20,  principal  and  interest, 
besides  costs.    And  he  ordered  judgment  accordingly. 

Harrison  <t  Werner^  for  the  appellant. 

Matthew  Daly^  for  the  respondent. 

By  the  Caurty  Ingraham,  P.  J.  The  referee  in  this  case 
has  found  that  the  International  Assurance  Society  is  a 
foreign  corporation ;  that  in  1851  a  policy  of  insurance  for 
¥5000  on  the  life  of  James  Martine  was  made  by  such 
society,  the  loss  payable  to  his  wife,  Hester  Martine. 
That  James  Martine  died  in  October,  1864,  in  North  Car- 
olina, from  causes  not  within  the  exception  in  the  policy ; 
that  all  premiums  had  been  paid  up  to  the.  time  of  the  death 
of  James  Martine,  and  all  the  conditions  of  the  policy 
were  fulfilled;  that  Hester  Martine  duly  assigned  the 
claim  to  the  plaintiff^  and  that  the  plaintiff  was  entitled  to 
judgment. 

It  seetns  to  be  conceded  that  this  company  is  to  be  con- 
sidered as  not  affected  by  the  state  of  war  which  existed 
between  the  different*  sections  of  the  country  from  1860  to 
1864,  when  Martine  died,  but  that  they  were  neutrals,  and 
the  existing  contract  between  the  company  and  Martine 
was  not  affected  thereby. 

Nor  do  I  think  there  is  any  difficulty  as  to  the  payments 
made  to  Starke  &  Pearce  as  agents  for  the  company,  in 
North  Carolina.  The  testimony  of  Holbrook  is,  that  they 
were  the  agents  of  the  company,  in  Fayetteville,  North 
Carolina,  to  receive  premiums,  and  that  such  agency  had 
not  been  revoked,  to  his  knowledge.  The  exhibits  O,  P 
and  Q,  expressly  authorized  the  premium  to  be  paid  to  the 
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agent  at  Fayetteville,  North  CaroliDa,  and  such  payments 
made  to  them  by  the  insured  would  be  valid.  In  like 
manner,  the  payments,  if  made  in  the  currency  then  in 
use,  if  so  received,  would  constitute  a  valid  payment. 
Such  I  understand  to  be  the  decisions  made  by  this  court, 
and,  on  some  of  the  points,  by  the  Court  of  Appeals,  in  Bob- 
insan  v.  The  International  Life  Assurance  Oo.^  (42  N,  Y.  54.) 

During  the  year  preceding  June  1862,  Starke  died,  and 
the  payments  were  made  to  Pearce,  who  receipted  for  the 
same  as  surviving  partner;  and  all  the  subsequent  pay- 
ments were  made  in  the  same  manner.  These  receipts, 
thus  given,  were  full  notice  to  the  insured  of  the  death  of 
one  of  the  agents.  There  is  no  evidence  of  any  commu- 
nication with  Pearce  after  that  date,  nor  of  any  act  ratify- 
ing his  agency,  after  the  death  of  Starke. 

The  agency  was  of  the  firm  of  Starke  &  Pearce.  It  was 
not  to  them  as  individuals,  but  as  a  firm.  Both  were  liable 
for  the  acts  of  either,  ^nd  the  principal  had  a  right  to  sup- 
pose that  the  joint  action  of  both  would  be  invoked,  in  the 
discharge  oLthe  agency.  Whether  that  agency  was  merely 
for  the  purpose  of  receiving  the  money,  or  for  the  purpose 
.  of  passing  on  the  risks  to  be  taken,  would  not  affect  the 
rule.  K  merely  to  receive  the  money,  the  joint  liability 
•  of  both,  for  its  payment,  was  required ;  if  for  the  character 
of  the  risks,  the  judgment  of  both  was  necessary.  When 
one  died,  all  further  powers  of  the  firm  ceased,  except  for 
the  purpose  of  settling  its  affairs.  No  new  business  could 
be  transacted  in  the  name  of  the  firm ;  no  new  liability 
could  bind  the  estate  of  the  deceased  partner;  and  no 
authority  could  be  executed  in  the  name  of  the  firm  un- 
der a  power  given  previous  to  the  death  of  the  partner. 

All  the  cases  relied  on  by  the  plaintiff's  counsel  are 
cases  relating  to  the  power  of  the  surviving  partner  in  rela- 
tion to  the  business  of  the  firm. 

I  am  of  the  opinion  that  the  agency  of  the  firm  ceased 
with  the  death  of  one  member  of  the  firm,  and  could  not 
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b&  exercised  by  the  BtLrvivor,  either  in  the  name  of  the 
firm,  or  of  himself  individually;  that  the  insured  had  notice 
of  such  death  by  the  receipt  given  for  the  premium  in 
1862,  and  that  the  subsequent  payments  were  not  made 
to  any  agent  of  the  insurer,  so  as  to  make  such  payment  a 
valid  one. 

There  was  error  in  this  finding,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  the  event 

[F1B8T  Dbpabtmbitt.  Gbbbbal  Tbbk,  at  New  York,  April  1, 1872.  ifl^ro- 
kamf  P.  J.,  and  CardotOf  Justices.] 


-•••- 


William  H.  Hoover,  assignee  &c.,  vs,  Hermann  Green- 
baum, impleaded  &c. 

In  order  to  charge  the  creditors  of  a  bankrupt  with  the  amount  of  a  debt  col- 
lected by  them  out  of  his  property,  in  tnnd  of  the  bankrupt  act,  by  means 
of  a  judgment  confessed  by  him,  it  is  necessary  to  show  that  such  creditors 
had  knowledge  that  the  debtor  was  acting  in  view  of  insolvency,  and  with  1 

intent  to  give  them  a  preference.  | 

Facts  obtained  by  the  attorneys  of  the  creditors,  in  the  prosecution  of  a  suit 
against  the  debtor,  are  not  sufficient  to  charge  the  creditors  with  such  knowl- 
edge; where  it  does  not  appear  that  the  creditors  knew  of  the  commence- 
ment  of  such  suit,  and  there  was  no  communication  of  the  facts  obtained  by 
the  attorneys  to  the  creditors. 

The  mere  non-payment,  by  the  debtor,  of  the  claim  against  him,  and  the  col- 
lection thereof  upon  a  judgment,  is  not  sufficient  to  charge  the  creditors 
with  the  knowledge  required  by  the  bankrupt  act 

ACTION  by  the  plaintiff,  as  assignee  in  bankruptcy,  to 
recover  moneys  collected  by  the  defendants  of  the 
bankrupt,  in  fraud  of  the  act  to  establish  a  uniform  sys- 
tem of  bankruptcy,  &c.,  passed  March  2,  1867,  and  the 
amendments  thereto. 

The  complaint  alleged  that  the  plaintiff  was  a  resident 
of  the  State  of  fTebraska,  and  was  the  assignee  in  bank- 
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ruptcy  of  Elias  S.  Oppenheimer,  a  bankrupt,  duly  adjudged 
and  declared  such  by  the  district  court  of  the  United 
States  for  the  district  of  Nebraska.  That  these  defend- 
ants were  copartners^  doing  business  in  the  city  of  Kew 
York,  under  the  firm,  name  and  style  of  Wise,  Greenbaum 
&  Co.  That  on  the  10th  day  of  August,  1868,  said  Elias 
S.  Oppenheimer  of  the  State  of  Nebraska,  being  insolvent, 
or  in  contemplation  of  insolvency,  and  with  intent  to  give 
the  defendants  a  preference  over  others  of  his  creditors, 
confessed  a  judgment  in  favor  of  the  defendants'  firm  for 
the  sum  of  $1124.75,  in  a  court  of  competent  jurisdiction 
in  the  State  of  Nebraska.  That  subsequently,  and  on  or 
about  the  11th  day  of  November,  1868,  said  Elias  S.  Oppen- 
heimer filed  his  petition  and  schedule  and  went  into  bank- 
ruptcy, and  was  adjudged  and  declared  a  bankrupt  according 
to  the  provisions  of  the  bankrupt  law,  thus  making  the 
defendants'  firm  a  preferred  creditor.  That  four  months 
did  not  elapse  between  the  confession  of  said  judgment 
and  the  commencement  of  proceedings  in  bankruptcy.  That 
the  defendants,  at  the  time  of  such  confession  of  judgment, 
knew,  or  had  reasonable  cause  to  believe,  said  Oppen« 
heimer  insolvent ;  and  that  said  judgment  was  confessed 
and  preference  given  in  fraud  of  the  provisions  of  an  act 
entitled  '^  An  act.  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  passed  March  2, 
1867,  and  the  amendments  thereto.  That  the  defendants' 
firm,  or  their  agent,  collected  and  received  on  account  of 
said  judgment,  and  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy,  or  shortly  thereafter,  from  the  said 
Oppenheimer,  $379.14  That  this  plaintiff,  as  such  asignee, 
was  entitled  to  recover  of  these  defendants  the  whole 
amount  received  by  them  on  account  of  said  judgment, 
under  the  35th  section  of  the  bankrupt  act  The  com- 
plaint then  alleged  a  demand  of  said  sum,  of  the  defend- 
ants, and  a  refusal  to  pay  the  same  or  any  part  thereof. 
The  defendant,  Hermann  Qreenbaum,  was  the  only  one 
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of  the  defendants  who  appeared.  By  his  answer  he  de- 
nied the  material  allegations  of  the  complaint^  and  alleged 
that  the  defendants  dissolved  their  copartnership  on  Feb- 
ruary 1,  1868 ;  that  this  defendant^  by  the  agreement  of 
dissolution,  was  liquidating  the  affairs  of  the  defendants' 
late  firm ;  that  for  the  purpose  of  such  liquidation  he 
handed  a  claim  of  the  defendants  against  Elias  S.  Oppen- 
heimer  to  Messrs.  Ledyard,  Archer  &  Co.,  then  of  fTew 
York  city,  for  collection. 

The  action  was  tried  before  a  referee,  who  reported  in 
favor  of  the  plaintiff,  and  the  defendant,  Hermann  Green- 
baum, appealed  from  the  judgment. 

Kauffmariy  Frank  <t  WUGoxBoUy  for  the  appellant. 

I.  A  copy  of  the  assignment  made  by  the  judge  or  re- 
gister to  one  as  assignee,  duly  certified  by  the  clerk  of  the 
court,  under  the  seal  thereof,  is  conclusive  evidence  of  the 
authority  of  such  assignee  to  sue  for  and  recover  the  prop- 
erty of  the  bankrupt.     {See  Bankrupt  Act^  §§  14,  16.) 

n.  The  act  of  suffering  a  creditor  to  take  the  property 
of  the  debtor  upon  legal  process,  is  a  transfer  of  the 
property  to  the  creditor,  within  the  meaning  of  the  35th 
and  39th  sections  of  the  act,  and  the  assignee  is  entitled 
to  recover  the  property  transferred,  or  its  value.  {See 
Bankrupt  Act,  §§  35,  39.  In  re  Black  ^  Secar,  1  Bank.  Beg. 
81.  2  id.  65.  Wilson  v.  Brinkman,  Id.  149.  Street  v.  Daw- 
son, 1  Am.  Law  Times,  369.  Fitch  v.  McOee,  2  Bank.  Reg. 
164.  Street  v.  Dawson,  4  id.  60.)  Where  the  probable 
consequence  of  an  act  is  to  give  a  preference,  the  debtor 
will  be  presumed  to  have  intended  to  give  such  prefer- 
ence. {In  re  Drummond,  1  Bank.  Beg.  10.  In  re  Black  ^ 
Secor,  Id.  81.  In  re  Sutherland,  Id.  140.  In  re  Diblee,  2  id. 
185.  Farrin  v.  Crawford,  Id.  181.  Bump's  Bank.  L.  and 
Pr.  402,  M  ed.    In  re  Heller,  vol.  4  Alb.  Law  Jour.  49.) 

ni.  The  fact  is  clearly  established  that  the  defendants 
employed  Ledyard,  Archer  &  Co.  (whose  business  was  to 
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make  collections,  &e.,)  to  collect  this  claim,  and  that  they 
employed  Messrs.  McLennan  &;  Archbald,  who  did  collect 
the  money  by  execution  on  a  judgment  by  confession,  and 
that  the  defendant  in  the  former  suit  (Oppenheimer)  was 
overwhelmed  with  debts  at  the  time  this  claim  was  received 
by  Messrs.  McLennan  &  Archbald,  and  about  to  be  over- 
whelmed with  judgments,  all  of  which  the  defendants' 
attorneys  knew,  and  entered  into  a  general  scramble  with 
other  creditors  for  a  preference.  The  defendants  in  this 
action  are  chargeable  with  the  acts  and  knowledge  of  their 
attorneys  in  their  action  against  Oppenheimer.  {Bump^i 
Bank.  L.  and  Pr.  403,  404,  M  ed.)  The  defendants  in 
this  action  are  chargeable  with  notice  and  the  consequence 
of  the  acts  of  their  attorneys  in  the  proceedings  against 
Oppenheimer.  "  The  acts,  knowledge  and  intentions  of 
the  agent  are,  in  law,  the  acts,  knowledge  and  intention 
of  his  principal."  (Bump's  Bank.  L.  and  Pr.  404  to  408, 
3(f.  ed.  Qraham  v.  Stark^  3  Bank.  Reg,  92.  2  Chicago 
Legal  News,  73.  The  Distilled  Spirits,  11  Wall  356.)  A 
general  authority  to  an  agent,  with  subsequent  tacit  acqui- 
escence, is  enough  to  prevent  a  party  from  coming  in  to 
share  in  the  distribution  of  the  bankrupt's  estate.  {Bump's 
Bank.  L.  and  Pr.  408,  3d  ed.  In  re  Coleman^  2  Bank.  Beg. 
172.)  No  such  thing  as  tacit  acquiescence  of  the  creditor 
is  requisite  to  enable  the  assignee  to  recover  back  money 
actually  collected  by  the  agent  of  the  creditor,  contrary  t6 
the  act  But  the  tacit  acquiescence  subjects  the  party  to 
the  penalty  of  not  being  allowed  to  share  in  the  proceeds 
of  the  assets,  ilfo  such  question  is  presented  here.  In 
this  case,  not  only  did  the  defendants'  agents  know  of  the 
insolvency,  but  they  actually  collected  and  received  the 
money.  The  defendants'  agents,  Ledyard,  Archer  &;  Co., 
having  received  the  money,  which  they  had  authority  to 
do,  the  defendants  are  chargeable  with  the  consequences 
thereof.  Receipt  by  the  defendants'  agent  was,  in  con- 
templation of  law,  receipt  by  them  of  the  moneys  collected. 
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lY.  The  defendants  had  reasonable  cause  to  believe  that 
Qppenheimer  was  "  insolvent  or  contemplating  insolvency,'' 
as  the  following  facts  clearly  establish :  Their  debt  ma- 
tared,  and  they  called  on  Oppenhiemer  for  payment ;  but 
he  put  them  ofi*  and  did  not  pay.  They  wait  till  the  debt 
is  nearly  six  months  past  due,  when  they  call  on  a  collec- 
tion agency  to  ascertain  the  condition  of  Oppenheimer. 
The  agency  inquires,  and  finds  that  if  great  haste  was 
made  some,  perhaps  all,  of  the  claim  could  be  col« 
lected;  which  information  Archer  communicated  to  Green* 
baum.  The  defendants  immediately  make  out  an  account, 
swear  to  it,  atid  hand  it  to  Ledyard,  Archer  &  Co.  to  be 
sued  and  collected.  Greenbaum  says  that  he  gave  orders 
to  Ledyard,  Archer  &  Co.  to  ^^do  their  best"  to  collect 
their  debt  McLennan  &  Archbald,  the  lawyers  in  ]N^e-» 
braska,  commenced  an  action,  and  Greenbaum  swears  he 
was  notified  of  the  pendency  of  the  action,  Archer 
swears  that  after  the  judgment  was  obtained,  he  notified 
the  defendants  that  judgment  was  obtained,  and  that  they 
hoped  to,  and  thought  they  should,  be  able  to  realize  some* 
thing  on  the  judgment;  the  defendants  all  this  time  ac- 
quiescing in  these  proceedings.  For  the  defendants  now 
to  say  that  they  had  not ''  reasonable  cause  to  believe*' 
Qppenheimer  insolvent,  or  contemplating  insolvency,  is  to 
stultify  themselves.  {Bump'9  Bank,  L,  and  Pr.  405  to  408, 
Zd  ed.  Smithy  a$ngneej  v.  Buchanan,  Alb.  Law  Jour.  97, 
vol  3,  No,  5.)  The  statute  does  not  require  that  the  cred- 
itor should  have  actual  knowledge  of  insolvency.  That 
is  not  necessary  to  a  right  of  action.  {Bump'%  BamJc,  L. 
and  Pr.  400,  M  ed.  Houghey  v.  Albion,  2  Bank.  Beg.  129.) 
The  referee  finds  that  the  defendants'  agents  and  attorneys 
had  reasonable  cause  to  believe  Qppenheimer  insolvent  at 
the  time  the  collection  was  made,  and  that  the  judgment 
was  confessed  and  a  ^^  preference  given  thereby  over  other 
creditors,  in  fraud  of  the  provisions  of  the  act  to  establish 
a  uniform  system  of  bankruptcy,  passed  March  2,  1867." 
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It  is  clear^  too^  from  the  referee's  opinion,  that  he  found 
not  only  that  the  defendants'  agents  and  attorneys  had 
actual  knowledge  of  the  insolvency,  but  that  the  defend- 
ants themselves  had  reasonable  cause  to  believe  it  All 
the  facts  are  found  in  favor  of  the  plaintiff. 

y.  The  amount  which  an  assignee  is  entitled  to  recover 
from  a  creditor  who  has  received  a  preference  by  means 
of  a  judgment,  is  the  gross  amount  obtained  on  execution, 
without  any  deduction  for  the  costs  and  expenses  of  the 
creditor.  [Street  v.  Datoaany  1  Bait,  Law  Trana.  369.  BiU 
V.  Beekurith'j  2  Bank.  Beg.  82.  Bump's  Bank.  L.  and  Pr. 
410,  411,  3(2  ed,  and  authorities  there  cited.  Street  v.  DaW'^ 
9<mj  4  Bank.  Beg.  66.) 

YI.  Insolvency,  as  used  in  the  bankrupt  act,  means  the 
condition  of  a  trader  when  he  is  not  in  the  condition  to 
pay  his  debts  in  the  ordinary  way,  as  persons  carrying  on 
business  usually  do.  This  being  so,  the  fact  that  Oppen- 
heimer.  was  not  able,  and  did  not  so  do,  was  notice  to  the 
defendants  of  his  insolvency.  (Bump's  Bank.  L.  and  Pr. 
399,  400,  3d  ed.  Bank  of  Hastings  v.  TruaXj  1  Bank.  Beg. 
146.  In  re  Or  ay,  2  id.  114.  In  re  J.  B.  Wright,  Id.  165. 
Wadetoorth  v.  Taylor,  Id.  101.  Qraham  v.  Stark,  3  id.  92. 
Seammon  v.  Cole,  Id.  100.) 

VIL  The  defendants  got  the  benefit  of  the  money  by 
satisfaction  of  the  attorneys'  fees,  and  in  the  payment  of 
Ledyard,  Archer  &;  Co.'s  commissions,  which  Archer  swears 
w^e  from  5  to  10  per  cent  for  collection. 

Broum  dt  Estes,  for  the  respondent. 

By  the  Gowrt,  Ingbaham,  P.  J.  The  evidence  in  this 
case  cannot  be  considered  sufficient  to  charge  upon  the  de- 
fendants knowledge  of  the  insolvency  of  the  debtor. 
There  is  no  proof  to  show  any  knowledge  on  their  part, 
of  the  insolvency,  beyond  the  non-payment  of  the  claim 
against  him,  and  the  collection  of  the  judgment    If  such 
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facts  are  held  to  be  safficient  to  charge  a  creditor  with  the 
knowledge  required  by  the  bankrupt  act^  it  would  be  dan- 
gerous for  any  creditor  to  collect  from  his  debtors  the 
claims  he  had  against  them  by  legal  proceedings.  The 
creditor  should  have  the  knowledge  that  the  debtor  was 
acting  in  view  of  insolvency,  and  with  intent  to  give  him 
a  preference.  In  this  cas^  the  creditor  had  no  such  knowl- 
edge ;  and  the  facts  which  it  is  claimed  the  attorney  for 
the  creditor  obtained  in  the  prosecution  of  the  suit,  were 
not  sufficient  to  charge  on  the  defendant  such  knowledge. 
So  far  as  appears  in  the  case,  the  defendant  had  no  knowl- 
edge that  the  action  was  brought  by  McLennan  k  Arch- 
bald  in  Nebraska,  and  there  was  no  communication  by 
them  to  the  defendants.  If  they  erred  in  the  course  they 
adopted,  the  defendants  are  not  chargeable  with  their  acts, 
without  notice. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event. 

[F1K8T  Dbpartmbitt,  Gbvbbal  Tbbk,  at  New  York,  April  1, 1872.    In^rih 
hofHj  P.  J.,  and  CardoeOf  Justice.] 


Burton  vs.  Stewart. 

It  haying  been  decided  that  the  corporation  known  as  "  The  Onondaga  Fine 
Salt' Mannfkctnring  Company"  was  organized  for  an  illegal  purpose;  and 
that  all  contracts  entered  into  with  it  for  giving  effect  to  the  illegal  purposes 
of  the  corporation  are  illegal  and  voidi  that  question  is  not  open  for  dis- 
cussion. 

Accordingly  held  that  a  promissory  note,  made  by  the  defendant,  and  given  to 
the  corporation  upon  a  settlement  between  it  and  him,  of  dealings  growing 
out  of  the  illegal  operations  of  such  corporation,  was,  as  between  the  original 
parties  to  that  note,  illegal  and  void. 

The  plaintiff  was  the  president  of  such  corporation.  He  became  the  payee  and 
indorser  of  the  note  without  any  request,  and  without  the  knowledge  of  the 
defendant.    As  agent  of  the  corporation  he  settled  with  the  defendant,  and 
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had  knowledge  of  the  consideration  of  the  note.  Sdd  that  as  between  the 
plaintiff  and  the  defendant,  the  note  was  without  any  consideration  to  sup- 
port it. 

But  that  when  sUch  note  was  transferred  to  a  bank,  and  by  it  discounted, 
before  maturity,  and  without  notice,  for  value  paid,  it  became,  in  the  hands 
of  the  bank,  valid  and  operative  against  all  the  parties  to  it. 

And  that  while  the  note  was  in  the  hands  of  the  bank  or  of  any  other  parties 
deriving  title  by,  throiigh  or  under  it,  the  defendant  could  not  avail  himself 
of  the  defense  which,  as  against  ths  plainUff  or  other  holder  not  Umaflde  he 
had,  to  the  note. 

SMf  ahOf  that  the  defendant  being  liable  upon  such  note,  when  it  matured, 
for  the  ftdl  amount,  and  the  debt  being  valid  against  all  the  parties  to  the 
paper,  a  new  note  given  by  the  defendant  in  renewal  of,  and  to  take  up,  the 
former,  was,  as  between  the  bank,  then  the  holder,  and  the  parties  to  the 
new  note,  founded  upon  a  good  consideration. 

Stldt  farther,  that  the  defendant  being  the  prindpal  debtor  to  the  bank,  and 
the  plaintiff  only  surety,  the  renewal  was  to  be  deemed  as  made  for  the 
benefit  of  the  principal  debtor;  and  that  in  the  absence  of  any  proof  that 
the  plamtiff  became  indorser  at  the  request  of  some  one  else,  the  court 
would  presume  that  he  became  such  at  the  request  of  the  defendant. 

It  is  optional  with  an  accommodation  indorser,  or  surety,  to  sue  his  principal 
either  upon  the  note,  or  for  the  money  paid  upon  it.  If  he  sues  upon  the 
note,  h  J  can  recover  no  more  than  the  fkce  of  the  note,  with  interest ;  whereas, 
by  suing  for  the  x^oney,  he  becomes  entitled  not  only  to  the  amount  of  the 
note  and  interest,  but  also  to  the  costs  paid  by  him  in  the  suit  upon  it. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee.    The  action  was  brought 
against  the  defendant  as  indorser  of  a  promissory  note. 

The  complaint  alleged  that  the  defendant,  on  the  13th 
day  of  September,  1858,  made  his  promissory  note  in 
writing,  dated  on  that  day,  whereby,  for  value  received, 
he  promised  to  pay  to  the  order  of  the  plaintiff  (592.99, 
sixty  days  after  said  date,  at  the  Bank  of  Salina,  and 
thereupon  delivered  the  said,  note  to  the  plaintiff  who  now 
owns  it,  and  it  has  not  been  paid  by  the  defendant,  and  the 
whole  amount  thereof  is  due  and  unpaid.  Th  plaintiff^ 
for  a  further  cause  of  action,  alleged  that  after  the  making 
of  the  note,  in  the  first  count  mentioned,  the  defendant,  at 
the  request  of  the  plaintiff  and  for  his  accommodation, 
indorsed  the  same  and  redelivered  said  note  to  the  defend- 
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ant.  That  the  defendant  transferred  said  note  for  a  valu- 
able consideration  before  it  came  dae,  and  when  due  it 
was  duly  protested  for  non-payment,  and  the  plaintiff  was 
duly  charged  as  indorser.  That  afterwards  a  suit  was 
commenced  on  said  note  by  the  holder,  against  the  plain- 
tiff, and  judgment  was  recovered  against  him  thereon,  and 
the  plaintiff  afterwards,  and  on  the  2d  day  of  July,  1860, 
was  compelled  to  pay  on  said  judgment  the  sum  of  $660.79 
damages,  and  (51.51  costs,  and  did  pay  said  suras,  on  said 
day.  That  the  defendant,  although  bound  to  and  requested 
to,  had  not  repaid  said  sums  to  the  plaintiff.  Wherefore, 
the  plaintiff  demanded  judgment  against  the  defendant  for 
$712.30,  with  interest  from  July  2,  1860,  with  costs. 

The  defendant,  by  his  answer,  denied  each  and  every 
allegation,  claim  and  statement  in  the  complaint  contained. 
For  a  second  and  other  defense,  he  alleged  that  said  note 
was  executed  by  the  defendant  to  the  plaintiff  for  his,  the 
plaintiff's  accommodation,  and  lent  by  the  defendant  to 
the  plaintiff  and  without  any  consideration  passsing 
between  the  parties  thereto  or  otherwise.  That  said  note 
was  made  by  the  defendant  to  the  plaintiff  for  the  pur- 
pose of  enabling  the  latter  to  raise  the  money  thereon  for 
his  own  use  and  for  no  other  purpose,  and  the  plaintiff 
then  agreed  with  the  defendant  that  when  the  same  became 
due,  he^  the  plaintiff,  would  take  up  and  pay  the  same ; 
and  the  defendant  alleged  that  if  any  damage  accrued  to 
the  plaintiff  from  said  note  not  being  taken  up  and  paid 
at  maturity,  it  was  the  plaintiff's  own  fault  and  neglect^ 
and  not  that  of  the  defendant. 

For  a  third  and  other  defense,  the  defendant  alleged 
that  on  or  about  the  20th  day  of  April,  1857,  a  pretended 
company  or  corporation,  known  as  the  Onondaga  Fine  Salt 
Manufacturing  Company,'*  was  organized,  of  which  all  or 
nearly  all  the  manufacturers  of  line  salt  in  the  county  of 
Onondaga,  including  the  defendant  and  the  plaintiff,  were 
members,  and  of  which  the  plaintiff  was  one  of  the  trus- 
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tees  and  president,  for  the  pretended  object  and  purpose 
of  manufacturing  and  selling  salt ;  that  at  that  time  the 
manufacture  of  fine  salt  in  said  county  was  carried  on  in 
about  300  fine  salt  blocks  situated  upon  the  Salt  Springs 
reservation,  owned  or  controlled  by  a  large  number  of  in- 
dividuals. That  trustees  of  said  pretended  company  were 
elected,  and  contracts  were  thereupon  made  by  and  be- 
tween the  several  owners  of  salt  blocks  as  aforesaid  and 
the  said  company,  in  writing,  whereby  each  of  said  fine 
salt  manufacturers  leased  to  said  company,  for  one  year, 
their  several  salt  blocks,  with  the  right  of  ingress  and 
egress  to  and  from  the  same,  and  whereby  said  several 
lessors  agreed  to  manufacture  in  the  blobks  so  leased  by 
them,  for  said  company,  an  amount  of  salt  which  should  be 
prescribed  by  said  company,  not  less  than  17,000  bushels, 
for  a  price  and  sum  fixed  to  be  paid  by  said  company — the 
said  lessors  paying  all  the  expenses  of  said  manufacture — 
and  said  lessors  were  prohibited  from  manufacturing  or 
selling  salt,  except  for  said  company.  That  by  virtue  of 
the  several  contracts  and  leases  aforesaid,  the  said  com- 
pany controlled  all  or  nearly  all  the  fine  salt  manufactured 
upon  said  reservation  in  that  year.  That  the  price  for 
which  said  salt  should  be  sold  by  said  company  was  fixed 
and  regulated  by  the  company  and  its  trustees,  and  the 
members  thereof  were  entitled  to  share  in  the  profits  of 
said  company,  according  to  the  amount  of  salt  manufac- 
tured  by  them  respectively.  That  the  true  and  only  object 
and  intent  for  which  said  corporation  was  organized,  and 
said  leases  and  contracts  were  made,  and  said  company 
was  conducted  and  carried  on,  was  to  fiix  the  time  and 
manner  of  running  said  salt  blocks,  and  the  amount  of  salt 
to  be  manufactured  therein,  and  to  increase,  regulate,  fix 
and  control  the  price  of  all  the  fine  salt  manufactured  on 
the  Onondaga  Salt  Springs  reservation,  and  to  prevent 
competition  in  the  sale  thereof,  in  violation  of  law,  and 
contrary  to  the  statute  in  such  case  made  and  provided, 
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of  all  which  the  plaintiff  then  had  fall  knowledge  and 
notice.  And  that  during  the  time  the  said  company  was 
organized,  as  aforesaid,  the  defendant,  as  well  as  the  plain- 
tiff, was  the  owner  of  salt  blocks  on  said  reservation,  and 
was  engaged  in  the  manufacture  of  fine  salt  therein.  That 
by  the  inducements  and  persuasions  of  the  plaintiff  and 
others,  the  defendant  became  a  member  of  said  company, 
and  entered  into  a  contract  and  lease  with  said  company, 
and  was  cognizant  of  the  object  and  purpose  for  which 
sidd  company  was  organized,  as  aforesaid.  That  after 
said  company  was  organized,  and  after  the  defendant  had 
so  executed  his  contract  and  lease  with  said  company,  and 
had  received  from  the  plaintiff  the  contract  of  said  com- 
pany, signed  by  the  plaintiff  as  president  thereof,  he,  the 
defendant,  manufactured  salt  in  his  said  block,  and  together 
with  the  plaintiff,  as  such  president  or  pretended  president, 
acted  under  such  lease  and  contract,  and  then  with  and  by 
the  consent  of  said  Burton,  as  such  president  and  such 
company,  the  defendant  took  and  disposed  of  a  portion  of 
the  salt  so  manufactured  by  him  in  his  said  block,  and 
that  the  note  mentioned  and  described  in  the  complaint 
was  made  by  bim  and  transferred  to  said  company,  in  con- 
sideration of  the  salt  so  made  by  the  defendant,  and  for 
no  other  or  different  consideration,  all  which  said  plaintiff 
then  well  knew.  That  said  note  was  given  by  the  de- 
fendant and  received  by  said  company  and  by  said  Burton 
as  president  thereof,  in  part  performance  of  the  stipulations 
in  said  lease  and  contract,  and  to  enable  said  illegal  com- 
pany to  effect  the  object  and  intent  of  its  organization  as 
aforesaid,  and  that  said  note,  when  the  same  was  made,  was, 
and  now  is,  utterly  and  totally  void,  to  the  plaintiff's 
knowledge.  That  after  the  making  thereof  by  the  defend- 
ant, and  before  maturity  and  before  the  same  had  any  legal 
inception,  the  plaintiff  wrongfully  negotiated  and  indorsed 
the  same  to  the  Syracuse  City  Bank,  for  his  own  benefit, 
and  not  for  the  benefit  of  the  defendant  in  any  respect ; 
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that  after  the  same  became  due,  the  plaintiff  was  sued 
upon  and  obliged  to  pay  said  note  as  such  indorser,  and 
not  otherwise,  and  so  the  defendant  alleged  that  if  any 
damage  accrued  to  the  plaintiff,  it  was  entirely  his  own 
fault  and  not  the  fault,  neglect  or  default  of  the  defendant 
in  any  respect. 

The  defendant,  for  further  answer  and  counter  claim  to 
the  complaint,  alleged  that  the  note  mentioned  and  de- 
scribed in  the  complaint  was,  at  the  time  of  its  execution 
by  the  defendant,  void  in  the  plaintiffs  hands,  and  had  no 
legal  inception,  from  the  facts,  and  for  the  reasons  stated 
in  the  third  answer;  that  said  note  being  so  invalid,  the 
plaintiff,  with  full  notice  and  knowledge  that  the  same  was 
void  for  such  reasons,  and  before  said  note,  by  its  terms, 
became  due  and  payable,  negotiated  the  same  and  pro- 
cured it  to.  be  discounted  by  a  bona  fide  holder,  to  wit, 
the  Syracuse  City  Bank,  a  banking  corporation  of  this 
State,  in  its  regular  course  of  business  as  said  bank,  said 
bank  having  neither  notice  nor  knowledge  of  the  premises, 
nor  of  any  of  the  facts  touching  said  note's  invalidity ; 
that  when  said  note  became  due  it  was  not  paid,  where- 
upon said  bank,  so  being  the  holder  and  owner  of  said 
paper,  commenced  an  action  thereon  in  this  court  against 
this  defendant ;  that  to  procure  said  action  to  be  discon- 
tinue'd,  the  defendant  was  obliged  to,  and  did  pay  the  costs 
and  disburaements  incurred  in  said  action  by  said  bank, 
to  wit,  the  sum  of  $25,  which  the  defendant  claimed  the 
plaintiff  should  refund  to  him,  with  interest.  Wherefore 
the  defendant  demanded  judgment  that  the  plaintiff  take 
nothing  by  his  said  complaint,  and  that  the  defendant 
have  judgment  against  the  plaintiff  for  $25,  and  costs. 

The  plaintiff  put  in  a  reply,  denying  each  and  every 
allegation  of  counter-claim  in  the  answer. 

The  action  was  referred  to  a  referee,  who  found  the 
following  facts : 

That  the  plaintiff  and  defendant  were^  during  the  year 
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1857,  memfoerB,  and  the  plaintiff  was  the  president^  of  a 
corporation  organized  in  the  city  of  Syracase,  in  the  spring 
of  that  year^  under  the  general  laws  of  this  State,  styled 
''The  Onondaga  Fine  Salt  Manufacturing  Company," 

composed  of  most  of  the  manufacturers  of  fine  salt  in  the 

• 

county  of  Onondaga.  That  the  professed  object  of  the 
said  corporation,  was  the  manufacture  of  fine  salt,  but  the 
real  object  and  purpose  thereof  was  to  control,  regulate 
and  limit  the  quantity  of  salt  to  be  manufactured  during 
the  year  1857,  and  to  control,  i^egulate  and  increase  the 
market  price  and  value  thereof  and  to  control  the  sales 
of  the  salt  that  should  be  manufactured.  That  the  corpo- 
rators and  associates,  including  the  defendant,  to  carry  into 
effect  the  real  purposes  and  object  of  the  corporation, 
leased  and  rented  to  the  said  corporation,  the  salt  blocks 
respectively  and  severally  owned  by  them,  and  the  several 
lessees  agreed  to  manufauture  on  their  respective  blocks, 
such  amount  of  salt  as  should  be  directed  by  the  said 
company,  not  less  than  17,000  bushels,  at  and  for  the  sum 
of  15  cents  per  bushel,  and  deliver  the  same  to  the  said 
corporation,  and  that  they  would  not,  during  the  said  year, 
manufacture  or  sell  any  salt  except  for  the  said  corpora* 
tion.  That  most  of  the  corporators  and  associates,  or  a 
migority  of  them,  delivered  the  salt  manufactured  by  tl)em 
to  the  corporation,  who  sold  the  same,  by  its  ofiicers  and 
agents,  for  the  benefit  and  account  of  the  corporators  and 
associates,  who  were  entitled  to  the  profits  of  the  business. 
That  others  of  the  associates  sold  the  salt  manufactured 
by  them,  and  accounted  for  the  same  to  the  corporation. 
That  the  defendant  delivered  a  few  hundred  barrels  of  salt 
manufactured  by  him  on  his  block  at  the  commencement 
of  the  season,  to  the  corporation,  and  after  that,  with  the 
assent,  and  by  the  acquiescence  of  the  officers  of  the  com- 
pany, he  sold  the  salt  manufactured  by  him,  and  received 
the  avails  thereof,  receiving  from  a  trustee  of  the  com- 
pany an  order  for  the  salt,  from  time  to  time,  as  it  was 
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manufactured^  packed  and  inspected,  and  signing  an  ac- 
knowledgement of  the  receipt  of  the  salt  upon  the  order 
of  the  trustee,  and  another  receipt  acknowledging  pay- 
ment for  the  same ;  that  these  vouchers  were  not  given 
simultaneously  with  the  disposal  of  the  salt,  but  at  con- 
venient times  soon  thereafter.  That  on  the  12th  day  of 
July,  1858,  the  defendant  and  the  plaintiff,  the  latter  act- 
ing as  the  president,  and  on  the  behalf  of  the  said  corpo- 
ration, accounted  together,  of  and  concerning  the  salt 
manufactured  by  the  said  defendant  under  the  said  ar- 
rangement and  lease,  and  the  portion  thereof  disposed  of 
and  sold  by  the  said  defendant  for  his  own  account,  includ- 
ing a  note  of  over  $500  of  the  said  defendant  before  then 
given  upon  a  partial  settlement,  and  then  past  due,  and 
held  and  owned  by  one  of  the  banks  of  the  city,  and  in- 
dorsed by  the  plaintiff,  and  upon  such  accounting,  and 
upon  this  basis,  adopted  by  the  parties,  and  according  to 
the  course  and  mode  of  business  adopted  by  the  said 
corporation,  there  was  found  due  and  owing  to  the  said 
corporation  from  the  defendant  $728.27,  which  said 
sum  included  the  note  of  the  defendant  aforesaid,  which 
the  said  plainti^  on  behalf  of  said  company,  agreed 
to  and  did  pay  and  take  up.  That  the  defendant,  to  settle 
the  said  balance,  and  to  entitle  him  to  his  share  of  the 
profits  and  earnings  of  the  said  corporation,  did  thereupon 
pay  to  the  said  corporation  $142.36,  and  delivered  to 
the  plaintiff,  for  the  said  corporation,  his  promissory 
note,  payable  to  the  order  of  the  plaintiff  sixty  days  from 
the  date  thereof,  for  $585.91.  That  the  plaintiff  indorsed 
the  said  note,  and  procured  the  same  to  be  discounted  for 
the  benefit  and  account  of  the  said  corporation,  by  the 
Syracuse  City  Bank,  who  was  the  holder  and  owner  of 
the  note,  bona  fide,  and  for  value,  at  the  time  it  became 
due,  and  the  proceeds  and  avails  thereof  had  been  used  by 
and  for  the  said  corporation.  That  when  the  said  note 
became  due,  the  same  was  protested  for  non-payment,  and 
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the  plaintjifl^  as  indorser,  duly  charged  thereon,  and  the 
note  described  in  the  complaint  was  thereupon  made  by 
the  defendant,  and  indorsed  by  the  plaintiff,  to  renew  and 
take  up  the  same,  and.  was  delivered  to  the  said  Syracuse 
City  Bank,  in  renewal,  and  to  take  up  the  said  not^  of 
July  12,  1858,  and  when  the  note  mentioned  in  the  com- 
plaint became  due  and  payable,  the  same  was  duly  pre- 
sented for  payment,  and  protested  for  non-payment,  and 
the  plaintiff  duly  charged  as  indorser  thereon.  That  the 
defendant  procured  one  Kenyon  to  purchase  the  said  note 
of  the  bank,  after  the  dishonor  of  the  same  as  aforesaid, 
and  to  sue  the  plaintiff  as  the  indorser  thereof  in  this 
court,  and  'that  in  said  action  so  brought  by  Kenyon,  a 
trial  was  had  and  judgment  rendered  for  the  plaintiff  for 
the  amount  of  the  note  and  the  costs  of  the  action.  That 
said  amount,  June  20, 1860,  was,  for  principal  and  interest 
on  the  said  note,  (659.26,  and  for  the  costs  of  the  'said  ac- 
tion, $51.51,  which  said  sums  were  paid  by  the  plaintiff 
upon  the  note  and  in  said  action,  on  the  2d  day  of  July, 
1860,  with  interest  on  the  first  named  sum  from  June 
20, 1860. 

The  referee  decided  and  reported,  as  his  conclusions  of 
law  upon  the  above  facts : 

1.  That  the  purposes  and  objects  of  the  said  association, 
or  corporation,  were  illegal. 

2.  That  the  note  of  July  12,  1858,  as  well  as  the  previous 
note  given  by  the  defendant  to  the  said  corporation,  was 
given  without  any  valid  or  legal  consideration,  and  was 
void  when  held  and  owned  by  the  said  corporation  or  by 
the  plaintiff  as  its  president. 

3.  That  by  the  negotiation  and  transfer  of  the  said 
note  before  due,  for  a  valuable  consideration,  to  the  Sy- 
racuse City  Bank,  it  became  and  was  a  valid  and  avail- 
able note  in  the  hands  of  the  indorsee,  and  the  defendant 
became  and  was  legally  bound  to  pay  the  same  to  the 
ht)lder. 
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4.  That  the  defendant,  as  the  maker  of  the  note,  became 
and  was  primarily  liable  for  the  payment  thereof,  and  the 
plaintiff  secondarily  liable  as  the  indorser  thereof. 

5.  That  the  note  in  suit,  and  described  in  the  complaint, 
was  given  to  the  Syracuse  City  Bank,  upon  and  for  a  good 
consideration,  and  was  a  valid  note  at  the  time  of  its  in- 
ception, upon  which  the  defendant  was  primarily  liable 
as  maker. 

6.  That  the  note  of  July  12,  1858,  when  held  by  the 
Syracuse  City  Bank,  represented  a  debt  due  from  the 
defendant  to  the  bank,  and  that  the  note  in  suit  was 
given  in  satisfaction  of  said  debt,  and  the  plaintiff,  by 
indorsing  the  note,  became  his  surety  for  the  payment 
thereof. 

7.  That  the  plaintiff  was  entitled  to  recover  of  and  from 
the  defendant,  the  amount  so  as  aforesaid  paid  by  him  upon 
and  for  the  said  note,  and  the.  costs  of  the  action,  with  in- 
terest from  the  time  of  the  payment  thereof. 

He  therefore  ordered  judgment  for  the  plaintiff,  and 
against  the  defendant,  for  the  said  amount,  with  interest, 
amounting,  in  the  aggregate,  to  3748.98,  besides  costs. 

D,  Pratty  for  the  appellant. 

I.  The  note  of  July  12,  1858,  was  clearly  void  in  the 
hands  of  Burton,  in  consequence  of  the  illegality  of  the 
consideration.  1.  It  is  found  by  the  referee,  as  a  matter 
of  fact,  that  the  company  was  organized  for  the  purpose 
of  controlling  and  limiting  the  quantity  of  salt  manufac- 
tured, and  to  regulate  and  increase  the  price  of  salt 
2.  Burton  and  Stewart  were  both  active  members  of  the 
company,  and  the  note  was  given  in  the  prosecution  of 
the  illegal  enterprise.  3.  It  was  therefore  properly  held 
by  the  referee,  that  the  note  was  given  without  valid  or 
legal  consideration,  and  was  void  in  the  hands  either  of 
the  plaintiff  or  the  corporation.  (1  B.  S.  825,  Ud.  ed.  Laws 
1841,  ch  183,  §  11.  20  John.  397.  14  ti.  272.  7  Wmd.  276.) 
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n.  This  note  having  been  indorsed  by  Burton  for  the 
purpose  of  procuring  it  to  be  discounted  for  his  own  ben- 
efit, and  it  having  been  discounted  for  his  own  benefit  or 
for  the  benefit  of  the  corporation,  no  obligation  rested 
upon  the  defendant  to  indemnify  Burton  against  the  lia- 
bility assumed  by  such  indorsement.  1.  The  note  being 
void  in  the  hands  of  Burton,  as  against  the  defendant,  he 
could  not,  by  any  act  of  his  own,  create  the  relation  of 
principal  and  surety  between  himself  and  the  defendant. 

2.  Indeed,  Burton,  by  his  indorsement  to  the  bank,  be- 
came the  party  primarily  liable  to  the  bank  rather  than 
the  defendant,  (a.)  Being  made  upon  a  new  considera- 
tion, he  made  himself  liable  to  the  bank,  although  it  had 
had  notice  of  the  original  illegality  of  the  note.  {Uhitty 
on  BilUy  93.  4  Barn.  ^  Adol  212.  2  Strange,  1155.  11 
Wheat.  298.  5  Barl.  398.)  (6.)  Not  so  with  the  defend- 
ant. He  became  liable  to  pay  the  bank,  not  on  the  ground 
that  his  contract  was  valid,  but  on  the  ground  that  the 
law  protects  the  bona  fide  holder  of  commercial  paper. 
(<?.)  If  knowledge  of  the  consideration  of  the  note  could 
have  been  proved  against  the  bank,  the  defendant  could  not 
have  been  made  liable  at  all  to  the  bank  upon  it.  But 
such  knowledge  would  have  constituted  no  defense  to 
Burton.  (A)  While,  therefore,  the  note  remained  in  the 
hands  of  the  bank,  the  plaintifiT  was,  as  between  himself 
and  the  defendant,  the  party  personally  liable  upon  it 

3.  As  between  these  two  parties,  therefore,  the  defendant 
clearly  did  not  sustain  the  relation  of  surety  to  the  plain- 
tiff, and  was  under  no  obligation,  either  legal  or  equi- 
table, to  pay  the  note  or  indemnify  him  against  his  liability 
thereon. 

rn.  The  plaintiff,  by  taking  up  the  note,  Would  not  suc- 
ceed to  the  rights  of  the  bank  as  against  the  defendant, 
but  would  be  remitted  simply  to  his  original  rights,  and  no 
more.  Any  defense  which  Stewart  would  have  had  against 
Barton,  had  the  latter  not  parted  with  the  note,  he  would 
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still  have  upon  his  repossession  of  it  1.  This  follows 
necessarily  as  a  legal  corollary  from  the  positions  already 
taken.  Being  under  no  legal  or  moral  obligation  while 
the  note  was  in  the  bank,  as  between  himself  and  the 
plainti£^  to  pay  it  or  indemnify  him,  the  obligation  would 
in  nowise  be  increased  by  the  latter  taking  up  the  note 
and  repossessing  himself  of  it.  2.  Hence  it  is  well  set- 
tled, as  a  legal  proposition,  that  an  indorser,  upon  taking 
up  a  note,  does  not  hold  it  as  a  purchaser  from  the  last 
holder,  but  is  simply  remitted  to  his  original  rights  as  to  the 
parties  upon  it.  (5  Denioj  220.  Chit,  an  BUU,  568.  7  T.  B. 
671.  *Lutwychj  885,  888.  1  Starhie,  2,  3.  Story  an  BUk, 
§  442.)  Again  ;  if  upon  the  first  note,  while  in  the  hands 
of  the  bank,  as  between  the  parties,  the  plaintiff  was  pri- 
marily^ and  the  defendant  secondarily  liable,  the  mere 
fact  of  Burton's  indorsing  the  second  note  in  renewal 
of  the  first,  would  furnish  no  consideration  whatever  upon 
which  Stewart  could  be  made  liable  to  Burton  in  any  court 
rV.  The  plaintiff,  therefore,  having  no  legal  or  moral 
claim  against  the  defendant  upon  the  note  of  July  12, 
either  before  its  transfer  or  while  held  by  the  bank,  or  after- 
wards, had  he  taken  it  up,  has  no  better  or  stronger  claim 
against  him  upon  the  note  in  suit  1.  Had  the  last  note 
been  simply  a  renewal  of  the  first  while  in  the  hands  of 
the  plaintiff,  it  would  not  be  claimed  that  the  renewal, 
under  .such  circumstances,  would  have  improved  the  de- 
mand or  given  it  vitality.  (6  Barb.  398.  4  Gomst  449. 
11  Wheat.  258.)  2.  It  is  submitted  that  the  plaintiff'  now 
has  no  greater  or  stronger  rights  upon  the  note  than  if  it 
had  been  renewed  in  his  hands  without  a  transfer,  (a.)  The 
note  in  suit  was  given  by  the  defendant  to  the  plaintiff, 
and  by  the  latter  indorsed  to  the  bank,  (h.)  There  was 
no  new  consideration  for  the  last  note.  It  was  based 
upon  the  same  illegal  consideration  as  the  first  one.  (<?.)  If 
the  plaintiff  had  taken  up  the  first  note  it  would,  as  we 
have  already  seen,  have  been  void  in  his  hands.    A  note 
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in  renewal  of  it  would  clearly  be  equally  void,  (d.)  It  is 
not  perceived  why  a  note  in  renewal,  taken  by  the  plain- 
tiff previously  to  taking  up  the  first  note,  would  be  any 
more  free  from  the  taint  of  illegality  than  if  taken  subse- 
quently, (e.)  It  is  a  well  established  principle,  that  a 
mere  change  of  securities  to  a  party  to  the  original  illegal 
contract,  or  to  a  person  having  notice  of  it,  does  not  purge 
the  original  illegal  consideration,  so  as  to  give  a  right  of 
action  on  the  new  security.  (20  John.  286.  4  Comst  449. 
11  Wheat  258.  4  Denio,  63.)  3.  It  is  therefore  submitted 
that  the  note  in  suit  was  affected  in  the  hands  of  the  plain- 
tiff with  the  original  illegal  consideration,  and  is  th^efore 
void. 

» 

Y.  If  the  plaintiff  can  sustain  no  action  upon  the  note 
itself,  it  is  equally  clear  that  he  cannot  sustain  an  action 
for  money  paid.  1.  As  a  general  rule,  an  indorser  who 
takes  up  a  note  cannot  maintain  an  action  for  money  paid, 
against  the  previous  parties  on  the  note,  but  must  bring 
his  action  directly  upon  the  note.  (6  Wend,  284.  Chit^ 
an  BiUsy  595.)  2.  The  action  can  only  be  sustained  when 
the  money  has  been  paid  at  the  request  of  the  defendant, 
express  or  implied.  The  request  is  implied  from  the  legal 
liability  of  the  defendant  to  .indemnify  the  plaintiff 
(6  Wend.  289.)  3.  As  there  was  no  obligation  upon  the 
defendant  to  indemnify  the  plaintiff,  no  request  can  be 
implied  in  this  case.  4.  As  both  the  plaintiff  and  defend- 
ant were  parties  to  the  illegal  enterprise,  and  as  the  note 
was  made  to  carry  it  on,  the  action  would  not  lie  if  a 
special  request  had  been  proved.  (10  Bing.  107.  3  Moore^ 
511.     Chittff  an  Cant.  600.) 

VL  The  referee  erred  in  holding  the  defendant  liable 
for  the  costs  of  the  suit  against  the  plaintiff.  The  defend- 
ant was  clearly  in  no  worse  condition  than  he  would  have 
been  as  maker  of  a  business  note.  (Chitty  an  Bilhy  569. 
9  John.  131.) 
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Cfharles  Andrews^  for  the  respondent. 

I.  The  referee  finds  that  the  note  of  July  12, 1858,  given 
by  the  defendant  to  "  The  Onondaga  Fine  Salt  Manufac- 
turing Company,"  was  void,  on  the  ground  that  the  pur- 
poses and  objects  of  the  company  or  corporation  were 
illegal.  The  particular  illegality  found  by  the  referee 
consists  in  this :  "  That  the  professed  object  of  said  corpo- 
ration was  the  manufacture  of  fine  salt,  but  the  real  object 
and  purpose  thereof  was  to  control,  regulate  and  limit  the 
quantity  of  salt  to  be  manufactured  during  the  year  1857, 
and  to  control,  regulate  and  increase  the  market  price  and 
value  thereof,  and  to  control  the  sales  of  salt  that  should 
be  manufactured."  If  it  was  important  to  the  decision  of 
this  case,  it  would  be  difficult  to  sustain  the  finding  of  the 
referee  in  this  respect.  "The  Onondaga  Fine  Salt  Manu- 
facturing Company,"  was  a  corporation  organized  under 
the  act  of  February  17, 1848,  to  •*  authorize  the  formation 
of  corporations  for  manufacturing,  mining,  mechanical  or 
chemical  purposes,"  for  the  manufacture  of  fine  salt. 
Nothing  being  shown  to  the  contrary,  the  presumption  is 
that  it  was  regularly  organized.  The  act  declares  that 
upon  the  filing  the  certificate,  *^  the  persons  who  shall  have 
signed  the  same,  &c.,  and  their  successors,  shall  be  a  body 
politic  and  corporate  in  fact  and  in  name,"  and  they  are 
empowered  to  purchase,  hold  and  convey  real  estate  neces- 
sary to  enable  the  company  to  carry  on  the  operations 
named  in  such  certificate.  (Laws  of  1848,  ch.  40,  §  2.) 
The  act  of  the  corporation  in  taking  a  lease  of  the  salt 
block  of  the  defendant,  and  in  employing  the  defendant, 
to  manufacture  salt  for  the  company,  upon  the  terms  stated 
in  the  lease  and  agreement  between  them,  was  within  the 
corporate  power  of  the  company.  The  laws  of  1841, 
(ch.  183,  §  16,)  provide,  that  "  any  owner,  occupant  or  per- 
son having  charge  of  any  manufacture  of  salt,  who  shall 
combine  or  conspire  with,  or  enter  into  any  combination, 
arrangement,  agreement  or  understanding  with  any  per- 
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Bon  or  person 8y  to  limit,  restrict  or  fix  the  time  or  manner 
of  operating  or  running  such  work,  or  to  increase,  regulate 
or  fix  the  price  of  salt,  or  the  amount  to  he  manufactured, 
shall  he  deemed  guilty  of  a  misdemeanor."  The  learned 
referee  holds  that  the  corporation  and  its  contracts  are 
illegal,  for  the  reason  that  the  intent  of  the  corporators  in 
organi:dng  the  company,  was  to  accomplish  a  purpose  pro- 
hibited by  the  la^  of  1841.  This  position,  we  submit, 
cannot  be  maintained.  1st.  The  statute  of  1848,  allows  a 
corporation  to  be  organized  for  the  manufacture  of  salt* 
Such  a  corporation  is  expressly  recognized  by  the  act  of 
1857.  (Oh.  29,  §  1.)  2d.  The  taking  of  the  lease  and  the 
agreement  made  by  the  corporation,  with  the  defendant, 
to  manufacture  salt  for  the  company,  was  within  the  inci- 
dental power  of  the  corporation.  The  corporation  was 
authorized  to  enter  into  such  an  arrangement,  to  carry  out 
the  purposes  of  the  corporation,  viz.,  the  manufacture  and 
sale  of  salt.  3d.  The  acts  of  the  corporation,  within  the 
scope  of  its  powers,  as  defined  by  the  certificate,  cannot  be 
invalidated  because  they  may  tend  to  accomplish  the  pur- 
pose which  is  prohibited  by  the  act  of  1841,  or  because  of 
any  secret  intent  of  the  corporators  in  organizing  the 
company.  Whatever  purpose  the  corporation  could  accom- 
plish, while  acting  within  its  powers,  cannot  be  said  to  be 
illegal.  Corporations,  of  necessity,  are  monopolies.  They 
possess  powers  which  do  not  belong  to  individuals.  If  the 
statute  gives  them  broader  powers  than  are  consistent  with 
public  policy,  the  remedy  is  with  the  legislature.  Judge 
Duer,  in  Palmer  v.  Lawrence^  (3  Sandf,  169,)  says :  "  Upon 
complying  with  the  statute  and  filing  the  certificate,  the 
association  becomes  a  corporation,  and  from  that  time 
every  individual  is  precluded  from  denying  its  legal  or 
corporate  existence.  If  there  was  any  illegality  or  fraud 
in  its  organization — if  from  inadvertence  or  design  any  of 
the  material  facts  set  forth  in  the  certificate  were  untrue — 
the  association  may  undoubtedly  be  dissolved  by  the  action 
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of  the  sovereign  power  of  the  State,  but  as  between  the 
company  and  individuals,  no  evidence  of  snch  illegality  or 
fraud  can  be  given,  to  invalidate  its  certificate  or  disprove 
its  legal  existence  or  title."  Triton  Ins.  Co.  v.  MoFarlan^ 
4  Denioj  392.  Brouwer  v.  Appleby^  1  8an^.  158.  This  rule 
does  not  prevent  a  defense  founded  upon  the  acts  of  a 
corporation  in  excess  of  its  powers,  or  where  the  object  of 
the  corporation  is  criminal,  as  shown  by  the  certificate 
under  which  it  was  organized.  The  statute  of  1841  is  not 
aimed  at  corporations.  Corporations  are  not  named  in  it, 
and  the  prohibition  of  the  statute  is  created  only  by  the 
penalty  which,  of  necessity,  could  not  be  enforced  against 
corporations.    (2  Kenfs  Com,  279.) 

n.  If,  however,  the  acts  of  the  corporation  were  illegal, 
and  the  note  of  July  12, 1858,  for  which  the  note  paid  by 
the  plaintiff  was  given,  was  void,  as  given  upon  an  illegal 
consideration  between  the  defendant  and  the  company, 
yet  the  plaintiff  was  entitled  to  recover  in  this  action,  as 
for  money  paid  by  him  for  the  defendant,  upon  his  con- 
tract of  indorsement  The  general  rule  is  well  settled, 
that  a  contract,  bottomed  upon  an  illegal  transaction, 
where  the  consideration  or  the  promise  is  in  respect  to 
a  matter  prohibited  by  the  common  or  statute  law,  cannot 
be  enforced.  This  rule  is  enforced  to  protect  the  dignity 
of  courts,  and  to  discourage  violations  of  the  law.  So  also 
a  new  contract  for  the  purpose  of  carrying  into  effect  the 
provisions  of  a  previous  illegal  contract,  is  infected  with 
the  vice  of  the  original  contract,  and  is  also  void.  {Qrwy 
V.  Hooh^  4  OomMt.  449.  Barton  v.  Planh  B.  Oo.,  17  Barb. 
397.)  There  ia  great  diversity  in  the  decisions  upon  the 
question,  as  to  what  contracts  are  so  connected  with  an 
illegal  consideration  as  to  render  them  incapable  of  en- 
forcement Extreme  views  upon  this  subject  have  been 
taken,  but  the  tendency  of  the  later  decisions,  is  to  restrict 
the  rule  invalidating  contracts  by  reason  of  an  illegal  con- 
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sideratioD,  so  that  it  shall  not  avoid  contracts  not  directly 
calculated  to  accomplish  an  illegal  purpose,  or  which  are 
founded  upon  new  transactions  between  the  parties.  Story 
(Conflict  of  Lawsj  p.  207)  says  :  "  The  principle  of  invali- 
dating contracts  for  the  immorality,  or  illegality,  of  the 
consideration,  is  not  to  be  extended  to  new  transactions  after 
the  illegal  act,  although  accompanied  with  knowledge  there- 
of." In  Armstrong  v.  Tolerj  (11  Wheaton^  261,)  Marshall,  J., 
says:  ^'To  connect  distinct  and  independent  transac- 
tions with  each  other,  and  infuse  into  one,  perfectly  fair  and 
legal  in  itself,  the  contaminating  matter  which  infected 
another,  would  introduce  extreme  mischief  into  the  ordin- 
ary transactions  and  affairs  of  life,  not  compensated  by  any 
accompanying  advantage."  -Again:  <^The  rule  has  been 
sometimes  carried  to  inconvenient  lengths,  the  difficulty 
being  not  in  any  unsoundness  of  the  rule  itself,  but  in  its 
application.  Does  the  taint  of  the  original  transaction 
affect  and  vitiate  every  contract  growing  out  of  it?  however 
remotely  connected  with  it  ?  This  would  be  to  extend  the 
rule  beyond  the  policy  which  produced  it,  and  would  lead 
to  the  most  inconvenient  consequences.  Carried  to  such 
an  extent,  it  would  deserve  to  be  entitled  a  rule  to  encour- 
age and  protect  fraud.  So  far  as  this  rule  operates  to-  dis- 
courage the  perpetration  of  an  immoral  or  illegal  act,  it 
is  founded  in  the  strongest  reason,  it  cannot  safely  be 
pushed  further."  Verplanck,  senator,  in  De  Oroot  v.  Van 
Dusery  (20  Wend,  408,)  says:  "Public  policy,  it  would 
seem,  could  go  no  further  than  to  refuse  to  enforce  con- 
tracts which  went  directly  and  immediately  to  the  viola- 
tion of  the  laws  of  the  land,  or  of  public  morals.  It  would 
defeat  its  own  ends  if  it  made  void  all  contracts  remotely, 
indirectly,  consequentially  or  contingently  tending  to  any 
such  violation^  just  as  it  would  do,  if  it  invalidated  con- 
tracts growing  subsequently  and  secondarily  from  an 
illegal  transaction."     To  invalidate  a  contract  on  the 
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ground  of  the  plaintiff's  knowledge  thiit  his  part  of  it 
wonid  aid  an  illegal  act — ^the  means  ful'nished  by  him 
must  be  such  as  are  dirctly  necessary  and  essential  to  such 
a  purpose,  and  be  supplied  with  the  express  intent  to  ac- 
complish that  object  {Id.  p.  409.)  The  test,  whether  a 
demand  connected  with  an  illegal  act  is  capable  of  being 
enforced  at  law,  is,  whether  the  plaintiff  requires  aid  from 
the  illegal  transaction  to  establish  his  case.  {Ckitty  o« 
Cent.  657.  Sampson  v.  Bhse^  7  Taunt.  246.)  In  Buck  y. 
Albee^  (26  Verm.  190,)  the  court  says :  ^^  In  the  application 
of  this  rule,  it  may  be  observed  that  in  all  cases  where  it 
is  necessary  to  prove  the  illegal  act  to  enable  the  plaintiff 
to  recover,  then  the  contract  is  so  connected  with  the  ille- 
gal act  that  no  recovery  can  be  had.  But  if  the  right  can 
be  established  without  such  proo^  the  plaintiff  can  re- 
cover." New  contracts,  after  the  illegal  act,  are  not  void 
unless  they  are  founded  directly  upon  it,  and  are  entered 
into  to  carry  the  original  contract  into  effect  (Armitrong 
V.  Toler,  11  Wheat.  258.)  *'  If  an  act  in  violation  of  the 
statute  or  common  law  be  already  committed,  and  a  sub- 
sequent agreement  be  entered  into,  which,  though  founded 
upon,  constitutes  no  part  of  the  original  inducement  or 
consideration,  such  an  agreement  is  not  void."  (8tary  an 
Cant  §  622.)  The  application  of  these  general  principles 
to  this  case,  will  sustain  the  recovery.  1st  The  referee 
finds,  in  substance,  that  the  note  of  July  12, 1858,  given 
for  salt  manufactured  by  the  defendant  under  his  agree- 
ment with  the  salt  company,  and  taken  by  him  as  upon  a 
sale  by  the  company,  was  void  in  the  hands  of  the  com- 
pany, by  reason  of  the  illegal  intent  of  the  defendant  and 
the  company  in  entering  into  the  agreement  The  imme- 
diate object  of  the  defendant  in  giving  the  note,  was  to 
entitle  him  to  his  share  of  the  earnings  and  profits  of  the 
corporation.  The  giving  of  notes  was  not  contemplated 
as  a  means  of  carrying  into  effect  the  illegal  purposes  of 
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the  corporation,  and  if  illegal,  it  is  on  the  ground  that  it 
was  given  in  aid  of,  although  collateral  to  the  main  pur- 
pose of  the  corporation.  The  referee  does  not  find  that 
the  note  was  given  upon  an  illegal  contract  between  the 
plaintiff  and  defendant  The  plaintiff  made  no  con- 
tract  with  the  defendant  The  note  of  July  12, 1858,  was 
a  contract  in  law  and  in  fact  between  the  defendant  and 
the  corporation.  It  was  not  given  upon  any  consideration 
•passing  between  the  defendant  and  the  plaintiff.  It  was 
no  part  of  the  original  arrangement  to  effect  the  illegal 
purposes  of  the  corporation,  that  the  plaintiff'  should  indi- 
vidually be  a  party  to  any  obligations  taken  by  the  com- 
pany. The  fact  that  the  plaintiff  was  president  of  the 
company,  and  knew  (although  this  fact  is  not  found)  of 
the  illegal  purposes  for  which  it  wss  organised,  does  not 
deprive  him  of  the  right  to  recover  for  money  paid  by  him 
as  indorser  of  the  subsequent  note  of  Sept  13, 1858,  which 
was  given  to  renew  and  take  up  the  note  of  July  IS,  in 
the  hands  of  a  bona  fide  holder,  unless  the  contract  of  in- 
dorsement was  made  directly  in  aid  of  the  original  illegal 
design.  Kent  (2  Kent*9  Com.  466)  says :  ^'  If  a  contract 
be  unconnected  with  the  illegal  act,  and  founded  on  a  new 

ft 

consideration,  it  may  be  enforced,  although  the  illegal  act 
was  known  to  the  party  to  whom  the  promise  was  made, 
and  he  was  the  contriver  of  the  illegal  act"  Marshall, 
Ch.  J.,  (in  ArmMtr<mg  v.  Tolery)  says :  ^^  After  the  act  is 
accomplished,  no  new  contract  ought  to  be  affected  by  it" 
2d.  The  note  of  July  12, 1858,  was  made  by  the  defend- 
ant, payable  to  the  order  of  the  plaintiff  individually.  The 
form  of  the  note  carried  with  it  an  authority  from  the 
maker  to  the  payee  to  indorse  and  transfer  it  This  was 
especially  so,  when  the  payee  named  was  not  the  real 
party  in  interest  to  the  note.  (JEdwarck  on  BUUy  250. 
Tojflor  V.  Groher^  4  E^p*  187.)  The  indorsement  of  the 
note  by  Burton,  was  not  in  contravention  of  the  iotention 
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of  the  defendant.  It  was  no  part  of  the  original  scheme 
to  accomplish  the  illegal  purposes  of  the  corporation. 
3d.  When  the  note  of  July  12  became  dne,  the  defendant 
was  legally  and  primarily  bound  to  its  payment.  He 
made  a  new  note  to  take  up  and  renew  it.  This  note  was 
also  indorsed  by  Burton,  for  that  purpose.  The  new  note 
was  given  in  satisfaction  of  the  first  one.  Thereupon  a 
new  contract  arose  between  the  defendant  and  Burton,, 
whereby  Burton  became  surety  for  the  defendant,  and 
upon  payment  of  the  debt  by  him,  an  undertaking  in  con- 
sideration of  the  indorsement  and  payment  was  implied, 
that  the  defendant  should  refund  the  money.  (EdwardB 
on  BUh,  293.)  If  the  original  illegal  contract  had  been 
between  the  defendant  and  the  plaintiff  individually,  a 
promise,  by  the  defendant,  to  repay  the  money  to  the  plain- 
tiff, would  have  bound  him.  Faikney  v.  BeynouSy  (4  Burr. 
2069,)  is  a  leading  case,  which  has  sometimes  been  ques- 
tioned, but  has  not  been  overruled,  and  it  has  been  ap- 
proved frequently  by  our  courts.  (Hx  parte  Brdmer^  13 
Vekeyy  Jr.,  313.  Tracy  v.  Talmage,  14  N.  T.  195.  Arm- 
itrang  v.  Toler^  10  Wheat.  261.)  In  that  case,  the  plaintiff 
and.  one  Richardson  were  jointly  concerned  in  certain 
contracts  prohibited  by  law,  on  which  a  loss  was  sustained^ 
the  whole  of  which  was  paid  by  the  plaintiff.  Richardson 
gave  a  bond  to  repay  his  proportion  of  the  loss.  To  a  suit 
on  the  bond,  the  defendant  pleaded  the  illegal  transac- 
tion, and  on  demurrer  the  court  held«that  the  plaintiff 
was  entitled  to  recover.  Judge  Marshall  says :  "  This  is 
a  strong  case  to  show  that  a  subsequent  contract,  not  stipu- 
lating a  prohibited  act,  although  for  money  advanced  in 
satisfaction  of  an  unlawful  transaction,  may  be  sustained." 
In  Petrie  et  aly  ex'rs  of  Keebhy  v.  Hannayj  (3  T.  B.  418,) 
the  plaintiff's  testator  was  engaged  with  the  defendants 
and  others  in  stock  transactions  forbidden  by  law,  on 
which  losses  were  sustained,  which  were  paid  by  their 
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broker.  Keeble  repaid  the  broker  all  bxit  84  pounds,  which 
was,  in  part,  the  defendants'  share  of  the  loss,  for  which 
Keeble  drew  a  bill  on  the  defendant  which  he  accepted. 
The  broker  sued  the  drawer  on  the  bill  and  recovered, 
and  the  executors  of  Keeble  brought  an  action  against  the 
defendant  for  money  paid  on  the  bill,  and  the  court  sus- 
tained the  action.  In  boiih  of  these  cases,  the  suit  was  be- 
tween the  parties  to  the  original  illegal  contract.  4th.  The 
test  of  the  right  to  recover  on  an  illegal  contract,  to  wit, 
whether  the  plaintiff  is  compelled  to  rely  upon  the  orig- 
inal illegal  transaction  to  sustain  his  claim,  applied  to  this 
case,  entitled  the  plaintiff  to  recover.  The  plaintiff  relies 
upon  a  contract  entirely  disconnected  with  the  illegal 
transaction.  Ue  is  not  compelled  to  resort  to  it  to  estab- 
lish the  liability  of  the  defendant.  5th.  The  injustice  of 
defeating  the  plaintiff  in  this  case  is  apparent.  The  de- 
fendant, in  fact,  would  be  allowed  to  enforce  an  illegal 
contract  against  the  plaintiff  although  he  was  primarily 
liable.  The  defendant  procured  one  Eenyon  to  take  up 
the  note  and  sue  the  plaintiff  upon  it. 

If  the  plaintiff  is  defeated,  he  is  compelled  to  pay  the 
defendant's  debt,  while  the  defendant  retains  his  interest 
in  the  profits  of  the  corporation,  which  this  note  was  given 
to  secure. 

By  the  Court.  Mullik,  J.  This  court  has  held,  more 
than  once,  that  the  corporation  known  as  the  Onondaga 
Fine  Salt  Manufacturing  Company  was  organized  for  au 
illegal  purpose,  and  that  all  contracts  entered  into  with  it, 
for  giving  effect  to  the  illegal  purposes  of  the  corporation, 
are  illegal  and  void. 

This  question  is  not,  therefore,  open  for  discussion  in 
this  case. 

The  note  made  by  the  defendant,  bearing  date  the  12th 
of  July,  1858,  was  given  to  the  corporation  upon  a  settle- 
ment between  it  and  the  defendant  of  dealings  growing 
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out  of  the  illegal  operations  of  said  corporation,  and  as 
between  the  original  parties  to  that  note,  it  was  unques- 
tionably illegal  and  void.  The  plaintiff  was  the  president 
of  the  corporation.  He  became  the  payee  and  indorser 
of  the  note,  without  any  request,  and  indeed  without 
the  knowledge  of  the  defendant.  As  agent  of  the  cor- 
poration, the  plaintiff  settled  with  the  defendant,  and  had 
knowledge  of  the  consideration  of  the  note.  As  between 
the  defendant  and  the  plaintiff,  it  seems  to  me  quite  clear  that 
the  note  was  without  any  legal  consideration  to  support  it. 

When,  however,  that  note  was  transferred  to  the  Syra- 
cuse City  Bank,  and  by  it  discounted,  before  maturity, 
and  without  notice,  for  value  paid,  the  note  becomes,  in 
its  hands,  valid  and  operative  against  all  the  parties  to  it 
While  in  the  hands  of  the  bank  or  of  any  other  parties 
deriving  title  by,  through  or  under  it,  the  defendant  could 
not  avail  himself  of  the  defense  which,  as  against  the 
plaintiff  or  other  holder  not  bona  fide^  he  unquestionably 
had  to  the  note. 

Had  the  plaintiff  taken  up  that  note,  at  maturity,  he 
could  not  have  recovered  on  it,  against  the  defendant.  In 
that  case  the  plaintiff  would  have  held  the  note  clothed 
with  the  same  rights  he  had  at  the  time  of  the  transfer  to 
the  bank,  and  the  defendant  would  have  been,  entitled  to 
the  same  defense  he  had  before  it  was  transferred  to  the 
bank.     (Leonard  v.  Barkery  5  BeniOj  220.) 

It  is  argued  by  the  plaintiff's  counsel  that  the  first  note 
(that  of  July  12,  1858,)  is  not  tainted  with  the  illegality 
arising  from  the  illegal  purposes  and  proceedings  -of  the 
corporation,  because  it  was  not  given  in  furtherance  of  such 
illegal  objects,  but  is  entirely  collateral  thereto. 

The  Supreme  Court  of  the  ^United  States,  in  Arrmtrong 
V.  ToUty  (11  Wheat.  258,)  held  that  when  a  contract  grows 
immediately  out  of,  and  is  connected  with,  an  illegal  or 
immoral  act,  a  court  of  justice  will  not  lend  its  aid  to  en- 
force it    So  if  the'  contract  be  in  part  only  connected 
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with  the  illegal  conflideration,  and  growing  immediately 
oat  of  it,  though  it  he  in  fact  a  new  contract,  it  is  equally 
tainted  hy  it  But  if  the  promise  he  entirely  disconnected 
with  the  illegal  act,  and  founded  on  a  new  consideration, 
it  is  not  affected  by  the  act,  although  it  was  known  to  the 
party  to  whom  the  promise  was  made,  and  although  he 
was  the  contriver  and  conductor  of  the  act  (Faikney  v. 
Bf!fnou8j  4  Burr.  2069.    Peter9  v.  Hanney,  SD.dkH.  418.) 

The  note  of  July  12,  had  no  consideration  except  that 
which  grew  out  of  the  illegal  acts  and  proceedings  of  the 
salt  company.  It  grew  out  of,  and  was  directly  connected 
withy  such  acts  and  proceedings,  and  within  the  principles 
of  the  case  of  Armi(r<mg  y.  ToUtj  it  was  void. 

When  the  first  note  matured,  the  defendant  was  liable 
thereon  for  the  full  amount  of  it  and  interest  The  debt 
was  perfectly  valid  against  all  the  parties  to  the  paper. 
Under  these  circumstances,  the  new  note  was  made,  to 
pay  the  former  one.  As  between  the  bank  and  the  parties 
to  the  new  note,  there  wfts  a  perfectly  good  consideration. 

The  defendant  participated  in  giving  the  new  note. 
The  plaintiff  was  the  payee  of  the  new  as  well  as  of  the 
old.  Personally  he  had  no  interest  in  either.  When, 
therefore,  the  new  note  was  indorsed  by  him,  he  became 
an  accommodation  indorser  for  the  defendant  It  is  true 
that  no  request  from  the  defendant  to  the  plaintiff  to  be- 
come indorser  on  the  second  note  is  found  by  the  referee ; 
but  it  is  quite  clear,  from  the  evidence  in  the  case,  that 
the  defendant  was  the  principal  debtor  to  the  bank,  and 
that  the  plaintiff  was  surety  not  only  in  his  character  as 
indorser,  but  because  he  was  indorser  without  any  personal 
intere^  in  the  note  or  its  consideration,  except  so  far  as  he 
was  a  member  of  the  corporation.  The  renewal,  then,  was 
for  the  benefit  of  the  principal  debtor.  In  the  absence  of 
any  proof  that  the  plaintiff  became  indorser  at  the  request 
of  some  one  else,  it  seems  to  me  we  must  presume  that 
the  plaintiff  became  such  at  the  request  of  the  defendant. 


ONONDAGA— APRIL,  1862.  217 


Burton  v,  Stewart. 


It  is  true,  for  all  purposes  of  a  legal  remedy,  on  the  paper^ 
the  law  assames  the  note  to  have  been  made  upon  a  con- 
sideration moving  between  the  maker  and  payee,  and  that 
the  payee  receives  it  in  the  regular  course  of  business, 
and  transfers  it,  by  his  indorsement,  on  a  consideration 
moving  between  him  and  his  indorsee.  But  the  law  per- 
mits this  presumption  to  be  overcome  and  the  true  rela- 
tions of  the  parties  to  be  ascertained* 

It  would  not  be  contended,  I  apprehend,  that  the  plain- 
tiff would  not  have  been  entitled  to  recover  if  it  were 
shown  that  the  note  was  renewed  at  the  request  of  the 
defendant,  and  that  the  plaintiff  indorsed  it  at  his  request, 
for  his  accommodation.  Such  evidence  would  bring  the 
case  within  the  principle  asserted  in  Armstrong  v.  Toler, 
that  although  the  note  grew  out  of  an  illegal  transaction, 
yet,  inasmuch  as  it  rested  on  a  new  consideration,  it  was 
not  affected  by  such  illegal  consideration.  But  aside  from 
this  principle,  it  seems  to  me,  the  parties  occupy  entirely 
new  relations  to  the  second  note,  and  that  the  plain- 
tiff became,  as  to  the  note,  a  surety  for  the  defendant, 
while,  as  to  the  former  note,  he  became  indorser  for  the 
benefit  of  the  corporation,  and  he  had  none  of  the  rights 
of  an  iudorser  for  the  accommodation  of  the  defendant, 
nor  was  he  clothed  with  any  of  the  rights  of  the  bank, 
which  was  a  bona  fide  holder. 

It  was  optional  with  the  plaintiff  to  sue  on  the  note,  or 
for  the  money  paid  upon  it.  Had  he  sued  on  the  note, 
he  could  have  recovered  no  more  than  the  face  of  the 
note,  with  interest ;  whereas,  by  suing  for  the  money,  he 
becomes  entitled  not  only  to  the  amount  of  the  note  and 
interest,  but  also  to  the  costs  paid  by  him  in  tthe  suit 
upon  it 

It  is  said  in  Edwards  on  BilU^  (293,)  that  an  accommo- 
dation indorser  stands  in  the  relation  of  surety  towards 
the  party  for  whose  accommodation  the  indorsement  is 
made,  and  may  recover  against  him  the  costs  to  Which  he 
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has  been  subjected;  but  he  does  not  thereby  lose  the 
character  as  indorser  towards  the  holder  of  the  note. 

I  am  therefore  of  the  opinion  that  the  judgment  ought 
to  be  affirmed. 

[OvovDAQA  Gevbbal  Tbbm,  April  1,  1862.    Morgant  MuUin  and  BaeoUf 
JustloeB.] 


Sblbna  Tikket,  adm'x  &c.,  vi.  The  Boston  and  Albany 

Bailroab  Company. 

There  Ib  no  holding,  in  this  State,  that  a  railroad  company  is  bound  to  famish 
a  safe  road-bed,  or  in  default  thereof  is  liable  for  an  injury  to  one  of  its 
employees,  occasioned  by  such  de&ult.    Per  Balcok,  J. 

Where  a  fireman  in  the  employ  of  a  railroad  company  lost  his  life  by  reason 
of  a  switch  not  being  placed  so  that  the  locomotive  he  was  on  would  run 
upon  a  track  other  than  the  one  on  which  it  went,  and  ran  ofT;  and  it  was 
insisted  that  the  switch  was  wrongly  placed,  or  was  misplaced,  and  so  caused 
the  death  of  such  fireman ;  but  the  fixing  of  the  switch  in  the  way  it  was 
placed  was  not  traced  to  the  railroad  company,  or  either  of  its  employees ; 
Seldj  in  an  action  brought  by  the  administratrix  of  the  deceased,  to  recover 
damages  of  the  company,  that  the  judge  was  right  in  refusing  to  submit  the 
case,  or  any  question  in  it^  to  the  jury ;  and  that  he  correctly  nonsuited  the 
plaintiff. 

Seldi  aUot  that  this  was  merely  the  case  of  the  death  of  one  of  the  defendant's 
employees  either  by  reason  of  his  own  carelessness,  or  the  negligence  of 
another  employee  of  the  defendant)  engaged  in  the  same  general  business 
with  the  one  killed. 

THIS  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages, as  administratrix  of  her'  deceased  son,  David  J. 
Tinney,  ^ho  was  killed  while  in  the  service  of  the  de- 
fendant, as  fireman  on  a  locomotive,  on  the  30th  day  of 
May,  1871,  at  East  Albany.  The  plaintiff  claimed  that 
she  was  entitled  to  recover  in  consequence  of  the  defend- 
ant's negligence,  in  failing  to  have  a  sufficient  number  of 
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Bwitchmen  at  the  place  where  David  J.  Tinney  was  killed, 
and  also  in  employing  an  incompetent  switchman  there. 

The  deceased  was  a  fireman  on  the  defendant's  loco- 
motive "Trojan,"  Which  was  used  in  hauling  cars  from 
the  Hudson  river  bridge,  in  the  defendant's  yard,  at  East 
Albany. 

On  the  trial,  at  the  Albany  circuit,  in  December  1871, 
the  plaintiff  was  nonsuited.  She  excepted  to  the  non- 
suit, and  requested  the  judge  to  submit  to  the  jury  the 
question,  whether  the  defendant  was  negligent  in  not 
employing  a  sufficient  number  of  men  to  take  charge  of 
the  switches ;  also  the  question  whether  La  Clare,  the 
switchman  actually  employed,  was  not  incompetent ;  also 
generally,  wltiether  the  defendant  was  not  shown,  by  the 
evidence,  to  be  guilty  of  negligence.  But  each  of  those 
'  requests  was  declined,  and  the  plaintiff  duly  excepted. 

Judgment  was  suspended,  and  the  judge  directed  that 
the  plaintiff's  exceptions  be  heard  in  the  first  instance  at 
the  general  term  of  this  court. 

The  plaintiff  now  moves  for  a  new  trial,  on  her  ex- 
ceptions. 

Matthetff  Haley  for  the  plaintiff 

John  S.  BeynoldSj  for  the  defendant 

By  the  Courty  Balgom,  J.  The  head-note  to  Snow  v. 
Sousatonic  Railroad  Company^  (8  Allerij  441,)  is  that  ^^  a 
railroad  company  may  be  held  liable  for  an  injury  to  one 
of  its  servants,  which  is  caused  by  a  want  of  repair  in  the 
road-bed  of  the  railroad."  But  there  is  no  holding,  in 
this  State,  that  a  railroad  company  is  bound  to  furnish  a 
safe  road-bed,  or  in  default  thereof  is  liable  for  an  injury 
to  one  of  its  employees  by  reason  of  such  default  Ba- 
con, J.,  in  delivering  the  opinion  of  the  Court  of  Appeals, 
in  Warner  v.  The  Erie  BaUway  Company ,  (39  N.  T.  468,)  re- 
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ferred  to  the  case  of  Snoto  r.  Hauiatonic  Railroad  Company, 
{supra,)  and  said :  '^  It  is  susceptible  of  the  criticism  that 
the  defect  in  the  track,  through  which  the  injury  was 
suffered,  was  palpable  to  view,  and  was  known  to,  and 
was  grossly  neglected  by,  the  track  repairer,  whose  specific 
duty  it  was  to  remedy  the  defect."  But  it  cannot  be  said 
that  decision  was  approved  in  Warner  v.  The  Erie  Bailway 
Company,  (tmpra.)  Nor  did  this  court  hold,  in  Faulkner  v. 
The  JErie  Railway  Company,  (49  Barh,  324,)  that  a  railway 
company  is  bound  to  provide  its  employees  with  a  safe  road- 
way, or  pay  damages  for  injuries  to  such  employees  by 
.  reason  of  defects  in  its  road-way.  And  no  such  principle 
was  held  in  Brickner  v.  The  New  York  Central  Bailroad 
Company,  (2  Lansing,  506.) 

The  deceased,  in  this  case,  lost  his  life  by  reason  of  a 
switch  not  being  placed,  by  some  person,  so  that  the  loco- 
motive he  was  on  wOuld  run  upon  a  track  other  than 
the  one  on  which  it  went  and  ran  off.  It  was  a  three  frog 
switch,  that  the  plaintiff's  counsel  insists  was  wrongly 
placed,  or  was  misplaced,  and  caused  the  death  of  the 
deceased.  But  the  fixing  of  that  switch,  in  the  way  it  was 
placed,  was  not  traced  to  the  defendant,  or  either  of  its 
employees. 

I  am  unable  to  see  that  the  defendant  was  chargeable 
with  negligence  because  one  La  Clare  was  acting  as 
switchman  in  the  defendant's  yard  the  day  the  deceased 
was  killed.  He  was  not  the  regular  switchman  employed 
there ;  and  the  fair  and  just  inference  from  the  evidence 
is,  that  he  was  there  without  the  knowledge  of  the  de- 
fendant, or  of  its  agent  who  had  authority  to  employ 
a  switchman  there,  and  by  exchange  with  the  regular 
switchman  there,  whose  competency  was  not  questioned 
at  the  trial.  It  cannot  be  assumed  that  the  defendant  was 
responsible  for  the  absence  of  its  regular  switchman 
that  day.  But  La  Clare  had  had  some  experience  in 
switching  at  previous  times ;  and  the  evidence  would  not 
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justify  us  in  holding  that  the  deceased  lost  hia  life  by  rea- 
son of  any  carelessness  or  incompetency  of  La  Clare  as  a 
switchman. 

The  business  of  the  locomotive  ^^  Trojan/'  on  which  the 
deceased  was  acting  as  fireman  when  he  was  killed,  was 
hauling  cars  into  the  defendant's  yard,  and  switching 
there.  He  had  been  at  work  on  that  locomotive  there 
about  fifteen  days^  before  his  death.  That  locomotive  was 
drawing  or  pushing  several  cars  when  the  deceased  was 
killed*  Two  or  three  brakemen  were  then  on  that  train, 
who  sometimes  tended  or  changed  the  switches  in  the 
yard  there.  In  switching  cars  it  was  their  duty,  at  times^ 
to  shift  their  own  switches  for  their  own  accommodation. 
And  the  engineer  on  the  locomotive  had  the  right  to  stop 
his  train  and  have  his  brakeman  change  the  switches.  It 
is  probable  if  the  brakemen  had  all  been  at  their  places 
they  could  have  stopped  the  train  and  saved  the  life  of  the 
deceased.  Four  men  were  riding  on  the  locomotive 
(three  besides  the  deceased)  when  the  difficulty  with  the 
switches  was  first  discovered.  The  engineer  did  not  then 
shut  off  steam,  or  whistle^  though  he  did  before  he  jumped 
off  the  locomotive.  And  it  is  possible,  and  perhaps  prob- 
able, that  he  could  not  have  stopped  the  train  if  he  had 
done  all  he  could  in  that  direction  from  the  time  he  first 
discovered  the  danger  he  was  in  there.  There  were  three 
or  four  brakemen  on  some  of  the  trains  in  the  yard,  and 
it  was  the  practice  that  they  did  the  switching  for  their 
own  trains  when  occasion  required. 

I  am  of  the  opinion  the  evidence  failed  to  show  that  the 
defendant  was  liable  for  damages  in  this  action.  I  think 
it  cannot  be  said  that  the  deceased  lost  his  life^exclusively 
by  reason  of  the  carelessness  or  incompetency  of  La  Clare, 
or  of  any  employee  of  the  defendant,  of  whose  incompe- 
tency the  defendant  had  knowledge  or  notice.  And  I  am 
of  the  opinion  the  defendant  was  not  liable  for  damages 
in  this  action,  on  the  ground  that  it  did  not  have  a 
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greater  number  of  switch  tenders  in  the  yard  where  the 
deceased  was  killed.  The  deceased  knew  the  condition 
of  matters  in  that  yard,  and  that  brakemen  on  the  trains 
which  the  locomotive  he  was  on  drew,  sometimes  were 
required  to  act  as  switchmen. 

I  do  not  think  the  obligation  on  the  defendant,  if  con- 
ceded^  of  providing  suitable  and  sufficient  servants  and 
appliances  for  its  protection,  according  to  the  decisions 
of  this  court,  in  Buekner  v.  N.  Y.  Central  B.  B.  Ooj  (2  jLoh- 
ging,  506,)  and  Sprang  v.  Bo9tan  and  Albany  B.  J2«  Oo,j 
(60  Barb.  30,)  rendered  it  liable  to  the  plaintiff  on  the 
evidence  in  the  case.  And  I  am  of  the  opinion  a  case 
would  not  have  been  proved  against  the  defendant  if  the 
judge  had  received  all  the  evidence  he  rejected,  that  the 
plaintiff  offered  to  give.  It  therefore  is  unnecessary  to 
determine  whether  the  judge  erred  in  rejecting  any  of  the 
offers  of  evidence  made  by  the  plaintiff's  counsel. 

This  case,  in  my  judgment,  is  merely  that  of  the  death 
of  one  of  the  defendant's  employees,  either  by  reason  of 
his  own  carelessness,  or  the  negligence  of  another  em- 
ployee of  the  defendant  engaged  in  the  same  general  busi* 
ness  with  the  one  who  was  killed. 

If  these  views  are  correct,  the  judge  was  right  in  refus- 
ing to  submit  the  case,  or  any  question  in  it,  to  the  jury, 
and  correctly  nonsuited  the  plaintiff. 

My  conclusion  is,  that  the  plaintiff* 's  motion  for  a  ne^ 
trial  should  be  denied,  with  costs. 

[Thibd  Dbpabtkbnt,  Gxnbral  Tebx,  at  ElmirBi  May  7, 1872.  MiUer,  P.  J., 
and  jp,  jPaUer  and  Bahooit  Jnatioes. 
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Where  a  mortgage,  foreclosed  nnder  the  statute,  by  its  terms,  was  not  to  be  a 
security  for  over  S8000  "  at  any  one  time,"  bat  in  the  notice  of  sale  of  the 
land  $4845.86  was  claimed  to  be  dae  at  the  first  publication  of  such  notice ; 
Sdd  that  the  foreclosure  proceedings  were  not  rendered  void  by  the  claim- 
ing of  a  larger  sum  as  due,  in  the  notice,  than  was  or  could  have  been  due, 
on  the  mortgage. 

The  statute  authorizes  the  foreclosure  by  advertisement,  of  any  mortgage  that 
contains  a  power  of  sale,  upon  default  being  made  in  any  condition  *of 
such  mortgage. 

Hence,  whether  the  amount  which  the  mortgagor  is  liable  to  pay,  by  the  mort- 
gage, can  be  ascertained  by  computation,  or  not,  is  immaterial.  If  too  much 
is  claimed  to  be  due,  by  the  notice,  or  if  nothing  is  due  on  the  mortgage, 
the  mortgagor  has  a  remedy. 

A  mortgage  given  to  secure  the  payment  of  commercial  paper  of  the  mort- 
gagor, then  held  or  owned  by  the  mortgagee,  and  of  any  notes,  drafts  4bc.  of 
the  mortgagor  which  shall  thereafter  be  discounted,  held  or  owned  by  the 
mortgagee  \  but  containing  a  provision  that  it  shall  "  not  be  security  for 
over  $8000  at  any  one  time,"  and  shall  not  extend  to  any  paper  received  or 
discounted  after  three  years  from  the  date  of  the  mortgage,  can  be  foreclosed 
by  advertisement  under  the  statute. 

A  foreclosure  and  sale  are  not  void  because  the  affidavit  of  servhse  of  notices 
on  the  mortgagors,  by  mail,  was  on  information  and  belief,  only,  as  to  their 
place  of  residence ;  where  it  is  not  proved  that  the  mortgagors  failed  to  re- 
ceive such  notices,  or  that  they  did  not  reside  at  the  place  mentioned  in  the 
affidavit,  at  the  time  they  were  mailed  and  directed  to  them  at  that  place. 

8o  an  error  in  the  date  of  the  year,  in  the  copy  of  the  notice  of  sale  delivered 
to  the  county  derk,  will  not  vitiate  the  proceedings  and  sale,  where  the  error 
may  be  corrected  fh>m  entries  made  by  the  derk,  at  the  time.  Or  it  should 
be  disregarded,  in  furtherance  of  Justice,  or  held  immaterial,  by  the  Judge 
atthe  triaL 

Affidavits  of  foreclosure  are  only  presumptive  evidence  of  the  fiicts,  and  any 
person,  unless  it  be  the  mortgagee,  or  those  daiming  under  him,  may  con- 
trovert them  by  parol  evidence. 

A  purchaser  at  the  sale  may,  in  an  action  of  ejectment,  be  pennitted  on  the 
trial,  to  prove  positively  by  witnesses,  or  by  a  new  affidavit,  that  the  mort- 
gagors resided  at  the  place  to  which  the  notice  of  sale  was  directed  to  them, 
when  it  was  so  directed. 

The  case  of  Van  Byke  v.  Sheldm,  (9  Barb.  278,)  distinguished  from  the  present. 

fllS  action  was  brought  to  recover  the  possession  of  a 
piece  of  land  situated  in  the  village  of  Sandy  Hill,  in 
the  county  of  Washington.    It  was  tried  at  the  Washing- 
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ton  county  circuit,  held  at  Sandy  Hill,  in  November  1870. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs,  for 
the  recoveiy  of  the  posBession  of  the  land  in  dispute ;  on 
which  verdict  judgment  was  entered  in  favor  of  the  plain- 
tiffs against  the  defendant,  with  costs.  The  defendant 
appealed  from  the  judgment  to  the  general  term  of  this 
court. 
,The  case  was  submitted  on  printed  briefs. 

Paris  ^  Terry y  for  the  plaintifEs. 

Hughes  ik  Northrup,  for  the  defendant 

By  the  Geurt,  Balcom,  J.  The  plainti£Es  claimed  to  have 
the  title  in  fee  to  the  land  in  dispute,  at  thie  time  they 
commenced  the  action.  They  gave  in  evidence,  on  the 
trial,  a  deed  of  the  land  from  George  Bradley  to  the  de- 
fendant, dated  the  1st  day  of  May,  1852,  recorded  in  the 
"Washington  county  clerk's  office,  in  the  same  month  and 
year  of  its  date.  Also  a  bond  from  the  defendant  to  Le- 
roy  Mowry,  president  of  the  Washington  County  Bank, 
an  association  established  by  virtue  of  an  act  entitled  ^^  An 
act  to  authorize  the  business  of  banking,"  passed  April 
18,  1838,  dated  the  7th  day  of  July,  1857 ;  also  a  mort- 
gage bearing  the  same  date  of  the  bond,  from  the  de- 
fendant and  his  wife  to  said  Mowry,  president,  &c.,  as 
stated  in  the  bond ;  which  mortgage  was  duly  acknowl- 
edged and  recorded  in  the  Washington  county  clerk's 
office.  The  penalty  of  the  bond  was  $6000,  and  its  con- 
dition was  ^^  that  if  the  above  bounden  Jesse  K  Sanborn, 
(the  defendant,)  his  heirs,  executors  and  administrators, 
or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  above  mentioned  Leroy  Mowry, 
president  of  the  Washington  County  Bank,  or  to  his  cer- 
tain attorney,  successor  or  assigns,  the  notes,  drafts  or 
other  commercial  paper  of  the  said  Jesse  K.  Sanborn,  or 
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on  which  his  uame  appears  as  maker,  drawer  or  indorser, 
now  held  and  owned  by  said  Washington  County  Bank, 
and  shall  also  pay  any  notes^  drafts  or  other  commercial 
paper  of  said  Sanborn,  or  on  which  his  name  shall  appear 
as  maker,  drawer  or  indorser,  which  shall  be  hereafter  dis- 
counted, held  or  owned  by  said  Washington  County  Bank. 
But  this  bond  is  not  to  be  security  for  over  three  thousand 
dollars  at  any  one  time,  and  is  not  to  extend  to  any  paper 
received  or  discounted  after  three  years  from  the  date  of 
this  bond,  without  any  fraud  or  other  delay,  then  this  ob- 
ligation to  be  void,  otherwise  to  remain  in  full  force  and 
virtue.''  In  the  penalty  of  the  bond  the  defendant  bound 
himself  to  pay  the  $6000  to  Leroy  Mo  wry,  president  of 
the  Washington  County  Bank,  or  to  his  certain  attorney, 
Buccessor,  successors  or  assigns.''  The  condition  in  the 
mortgage  was  the  same  as  that  in  the  bond ;  and  the  bond 
was  referred  to  in  the  mortgage.  The  mortgage  contained 
a  covenant  by  the  defendant  to  pay  the  notes,  drafts  and 
other  commercial  paper,  and  that  in  case  of  non-payment 
of  the  interest,  or  any  part  thereof,  at  the  time  or  times 
limited  for  the  payment  thereof,  or  within  three  days 
thereafter,  then  all  the  moneys  thereby  secured  which  re- 
mained  unpaid,  should,  at  the  election  of  tiie  party  of  the 
second  part,  his  successor,  successors  and  assigns,  become 
forthwith  due  and  payable.  ^^And  in  caae  of  the  non* 
payment  of  said  notes,  drafts  or  other  commercial  paper 
as  above  provided,  or  any  par^  thereof,  at  the  times  lim^* 
ited,"  Ac,  ^^  the  party  of  the  second  part,  his  successor 
or  successors,  or  assigns,"  are  empowered  to  sell  the  land. 
In  other  words,  the  mortgage  contained  the  usual  power 
to  sell,  generally  inserted  in  mortgages  on  real  estate. 

The  Washington  County  National  Bank  of  Greenwich, 
as  assignee,  foreclosed  the  mortgage  by  advertisement 
The  notice  that  the  mortgage  would  be  foreclosed  by  a 
sale  of  the  land  was  dated  April  23,  1868.  It  recited  that 
the  Washington  County  National  Bank  of  Greenwich  had 
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succeeded,  under  and  by  virtue  of  the  laws  of  this  State 
and  an  act  of  congress,  the  Washington  County  Bank,  and 
to  the  ownership  of  the  mortgage*  The  amountclaimed  to 
be  due  on  the  mortgage,  at  the  first  publication  of  the 
notice,  as  stated  in  such  notice,  was  $4845.35.  The  time 
for  the  sale  of  the  land,  stated  in  the  notice,  was  the  18th 
day  of  July  next  after  the  date  of  the  notice.  On  that 
day  the  Washington  County  National  Bank  of  Greenwich 
purchased  the  land,  and  that  corporation  conveyed  the 
same  to  the  plaintiffs,  by  a  deed,  dated  the  19th  day  of 
December,  1870. 

The  defendant's  counsel  insisted,  on  the  trial,  that  such 
errors,  irregularities  and  omissions  occurred  in  the  fore- 
closure of  the  mortgage  that  the  Washington  County 
National  Bank  did  not  acquire  any  title  to  the  land,  and 
that  the  plaintiffs  should  be  nonsuited  on  the  ground  that 
their  evidence  did  not  show  that  they  had  title  in  fee  to 
the  land;  and  that  the  defendant  was  entitled  to  hold 
possession  of  the  land.  The  judge  directed  the  jury  to 
find  a  verdict  in  favor  of  the  plaintiffs.  The  defendant's 
counsel  took  exceptions  sufficient  to  raise  all  the  questions 
considered  in  this  opinion. 

The  mortgage,  by  its  terms,  was  not  to  be  a  security  for 
over  $3000,  "  at  any  one  time."  But  $4845.35  was  claimed, 
in  the  notice  of  the  sale  of  the  land,  to  be  due  at  the  first 
publication  of  such  notice.  The  defendant's  counsel  in- 
sisted, at  the  trial,  and  yeb  insist,  that  the  over  claim  in 
the  notice  of  the  sale,  as  to  the  amount  due  upon  the 
mortgage,  vitiated  the  foreclosure  proceedings.  The  stat- 
ute is,  that  the  notice  shall. specify,  in  such  a  case,  "the 
amount  claimed  to  be  due"  on  the  mortgage,  "  at  the  time 
of  the  first  publication  of  such  notice."  (2  iZ.  S.  546,  §  4, 
8uid.  3.)  Bronson,  J.,  in  delivering  the  opinion  of  the 
court  in  Klock  v.  Cronhhite^  (1  Hill^  107,)  said:  "When 
there  is  a  foreclosure  under  the  statute,  the  notice  must 
specif}^,  among  other  things,  the  amount  claimed  to  be 
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due  OD  the  mortgage  at  the  time  of  the  first  pablieatioD. 
(2  li.  S.  546,  §  4.)  But  the  statute  imposes  no  penalty 
for  claiming  more  than  is  really  due;  and  if  such  a  claim 
could,  under  any  circumstances,  affect  the  validity  of  the 
sale,  it  certainly  could  not,  in  a  case  like  this^  where,  if  the 
plaintiff  has  in  fact  demanded  too  much,  it  has  not  resulted 
from  a  fraudulent  purpose,  but  from  a  mistake  concerning 
his  legal  rights." 

The  defendant's  counsel  insisted,  at  the  trial,  that  the 
claiming  of  too  much,  by  $1845.35,  in  the  notice  of  sale  in  . 
this  case^ was  a  fraud  upon  the  mortgagors,  and  rendered 
the  foreclosure  void.  But  no  fraud  was  proved,  and  t)ie 
excess  in  the  notice,  over  the  amount  of  the  mortgage, 
may  have  been  inserted  therein  by  a  mistake  as  to  the  legal 
rights  of  the  owner  of  the  mortgage ;  and  because  the 
mortgagor  was  in  fact  owing  the  full  amount  of  money, 
claimed  in  the  notice,  on  notes,  drafts  and  other  commer- 
cial paper  held  by  the  owner  of  the  mortgage. 

If  the  mortgagor,  who  is  the  defendant  herein,  had  ten- 
dered the  amount,  for  which  the  mortgage  was  a  security, 
or  the  sum  actually  due  thereon,  with  the  costs  of  the  fore- 
closure proceedings,  at  any  time  before  the  sale,  he  could 
have  had  the  sale  restrained  by  injunction,  if  the  tender 
had  been  refused.  And  I  am  of  the  opinion  the  foreclosure 
proceedings  were  not  void  in  consequence  of  mora  being 
claimed  in  the  notice  of  the  sale  than  was  due  or  could 
have  been  due  on  the  mortgage. 

The  defendant's  counsel  objected  to  the  plaintiffs  having 
a  verdict,  on  the  ground  that  the  mortgage  was  given  to  . 
secure  unliquidated  demands,  and  could  not  be  foreclosed 
by  advertisement. 

The  judge  properly  overruled  this  objection.  The  sum 
secured  by  the  mortgage  was  not  made  up  of  unliquidated 
demands,  for  the  reason  that  the  amount  due  thereon  could 
have  been  ascertained  by  computation.  But  the  statute 
authorizes  the  foreclosure  of  any  mortgage  by  advertise- 
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meDt,  that  contains  a  power  of  sale,  ^^  upon  default  being 
made  in  any  condition  of  such  mortgage.''  (2  B.  S.  545, 
§  1.)  And  whether  the  amount  the  mortgagor  was  liable 
to  pay  by  the  mortgage  could  have  been  ascertained  by 
computation  was  immaterial.  If  too  much  was  claimed  to 
be  due  by  the  notice,  or  if  nothing  wais  due  on  the  mort- 
gage, the  mortgagor  had  a  remedy.  But  he  did  not  offer 
to  prov^  on  the  trial  of  this  action,  that  nothing  was  due 
on  the  mortgage  when  it  was  foreclosed,  or  that  $3000  was 
not  then  due  thereon. 

The  decision  in  Jackson  v.  Tumerj  (7  WerMl.  468))  is  an 
authority,  so  far  as  it  goes,  that  the  mortgage  in  question 
could  be  foreclosed  by  advertisement. 

The  defendant's  counsel  objected,  on  the  trial,  that  the 
affidavit  of  service  by  mail,  of  the  notice  of  sale,  on  the 
mortgagors,  was  insufficient,  for  the  reason  that  it  was, 
that  at  the  time  the  affiant  made  the  service,  ^'  each  of  the 
said  persons  resided,  as  this  deponent  is  informed  and  beUeveSy 
at  the  respective  places  to  which  their  said  notices  were  so 
addressed."  The  notices  were  directed  to  the  mortgagors 
at  "  Sandy  Hill,  "Washington  Co.,  K  T.*'  And  the  affi* 
davit  was  positive  in  all  respects^  except  as  to  the  residences 
of  the  mortgagors  being  at  Sandy  Hill  when  the  notices 
were  mailed,  and  the  postage  paid  thereon,  directed  to 
them  at  that  place. 

It  was  not  proved,  on  the  trial,  that  the  mortgagors  failed 
to  receive  such  notices,  or  that  they  did  not  reside  at  Sandy 
Hill  at  the  time  they  were  mailed  and  directed  to  them  at 
that  place.  And  I  am  of  the  opinion  that  the  foreclosure 
and  sale  were  not  void  because  the  affidavit  of  the  service 
of  the  notice  on  the  mortgagors  was  on  information  and 
belief  only,  as  to  their  place  of  residence. 

The  date  of  the  year,  in  the  copy  of  the  notice  of 
sale,  delivered  to  the  clerk  of  Washington  county,  was 
1858  instead  of  1868,  as  it  should  have  been.  But  that 
copy  was  correct  in  every  other  respect    It  was  received  by 


ELMIRA— MAY,  1872.  229 


Howry  v.  Sanborn. 


the  clerk  on  the  24th  d|ty  of  April,  1868  ;  and  he  imme- 
diately affixed  it  in  a  hook  prepared  and  kept  by  him  for 
that  purpose ;  and  he  also  then  and  there  entered  in  such 
booky  at  the  bottom  of  such  notice,  the  time  he  received 
and  affixed  the  same,  and  then  subscribed  such  entry,  and 
indexed  it  to*the  names  of  the  mortgagors  named  in  it 
His  affidavit,  made  at  the  proper  time,  was  that  the  date 
of  the  year,  in  the  notice,  was  1868 ;  so  there  was  no  error 
in  the  date  of  the  notice  according  to  such  affidavit 

The  defendant  had  the  right  to  show  the  error  in  the 
clerk's  affidavit,  or  to  prove  that  he  and  his  wife  did  not 
reside  at  Sandy  Hill  when  the  notice  of  the  sale  was  di- 
rected to  them  at  that  place.  The  affidavits  of  foreclosure 
are  only  presumptive  evidence  of  the  fact,  and  any  person, 
unless  it  be  the  mortgagee,  or  those  claiming  under  him, 
may  controvert  them  by  parol  evidence.  {Shermcm  v. 
WiUM,  42  N.  Y.  146.) 

And  I  am  of  the  opinion  that  the  plidntiffs  might  have 
been  permitted,  on  the  trial,  to  prove  positively,  by  wit* 
juesses,  or  by  a  new-  affidavit,  that  the  mortgagors  resided 
at  Sandy  Hill  when  the  notice  of  sale  was  directed  to  them 
at  that  place.  The  general  term  of  this  courts  in  the  6th 
district^  held,  about  eighteen  years  ago,  in  D(wi%  v.  Davisj 
(MS.y)  that  the  defendant,  in  an  action  of  ejectment  for 
land  claimed  by  him,  under  a  sale  upon  the  foreclosure  of 
a  mortgage  by  advertisement,  might  present  on  the  trial 
and  give  in  evidence  a  new  affidavit  made  at  the  trial,  to 
supply  the  place  of  the  affidavit  of  the  circumstances  of 
the  sale,  made  many  years  previous  if)  the  trial,  before  an 
officer  who  did  not  then  have  authority  to  take  an  affidavit 
in  such  a  case.  And  pn  that  new  affidavit  the  defendant 
succeeded  at  the  trial,  and  the  judgment  in  his  favor  was 
affirmed  at  the  general  term. 

I  think  the  plaintiffs  could  have  maintained  an  action 
for  the  correction  of  the  mistake  and  erroneous  date  in 
the  copy  of  the  notice  of  the  sale  that  was  delivered  to  the 
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county  clerk  of  Washington  county,  and  by  him  entered 
in  the  proper  book  in  his  office.  {See  Boot  v.  Wheeler^ 
12  AbL  294.) 

And  I  am  of  th^  opinion  that  the  entries  made  by  the 
clerk  in  the  book,  with  the  copy  of  the  notice  of  the  sale, 
showed  that  the  date  of  the  year  1858  in  ^uch  copy  was 
erroneous,  and  that  it  should  have  been  1868.  The  error 
or  mistake  in  the  year  could  not  have  misled  any  one. 
And  I  think  it  was  one  of  those  errors  or  mistakes  that 
should  be  disregarded,  in  furtherance  of  justice ;  and  that 
the  judge,  at*the  trial,  properly  held  it  was  immaterial. 

I  will  add  that  the  statutes  respecting  the  foreclosure 
of  mortgages  by  advertisement  may  be  found  in  3  R.  S. 
859  to  862,  5th  ed. 

The  case  of  Van  Slyhe  v.  Shelden,  (9  Barb.  278,)  diflfers 
from  this.  In  that  case  no  notice  whatever  of  the  sale 
was  served  on  the  mortgagor,  and  it  was  there  held  that 
the  sale  of  the  mortgaged  premises  was  void.  In  this 
case  the  notice  of  the  sale  was  served  by  mail  on  the 
mortgagors ;  which  fact  was  sworn  to  positively  ;  and  the 
only  fifitct  stated  in  the  affidavit,  on  information  and  belief, 
was  as  to  the  place  of  their  residence. 

The  defendant  is  one  of  the  mortgagors,  and  he  did  not 
offer  to  prove  that  his  place  of  residence,  or  that  of  his 
wife,  was  not  correctly  stated  in  the  affidavit,  as  he  might 
have  proved,  if  they,  or  either  of  them,  had  resided  at  a 
different  place. 

I  have  considered  all  the  questions  raised  by  the  de- 
fendant's counsel  on  the  trial,  and  as  I  have  not  found 
that  any  error  was  committed  there  by  the  judge,  to  the 
prejudice  of  the  defendant,  I  think,  the  judgment  against 
him  in  the  action  should  be  affirmed,  with  costs. 

[Third  Dbpabtxekt,  Gevebal  Tbbk,  at  Elmira,  Maj  7, 1872.  MSlerj  P.  J., 
and  P.  FotUr  and  Balcotn^  Justices.] 
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Hawlby  and  three  others  V8.  Kbblbr  and  thirty-two  others. 

The  defendants  were  patrons  of  a  cheese  factory,  owned  by  T.,  under  an 
arrangement  by  which  each  one  was  to  take  the  milk  from  his  cows  to  the 
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factory  as  long  and  in  such  quantities  as  he  pleased,  and  could  have  as  much 
of  the  cheese  that  was  manufactured  at  the  factory  as  his  milk  made,  paying 
T.  one  cent  per  pound  for  making  the  cheese ;  or  be  could  haye  his  cheese 
sold  with  the  rest  of  the  cheese  that  was  made  at  the  factory,  and  receive  the 
money  for  his  cheese.  The  milk  that  each  person  took  to  the  factory  was 
mixed  together,  credited  to  him,  and  made  into  cheese ;  each  having  an  in- 
terest  in  the  cheese  made,  in  proportion  to  the  quantity  of  milk  he  furnished. 
The  cheese  was  not  divided,  but  the  same  was  sold  from  time  to  time  for 
the  patrons.  Held  that  the  defendants  were  not  partner^/  but  were  tenants 
in  common  of  the  cheese. 

Seldf  abOf  that  there  was  nothing  joint  on  the  part  of  any  defendant,  to  make 
him  liable  for  anything  any  other  patron  did,  unless  he  consented  to  a  sale 
of  his  part  of  the  cheese  with  that  of  other  patrons. 

Mtldf  further^  that  when  all  the  defendants  consented  that  a  committee  of  three, 
appointed  for  that  purpose,  should  sell  the  whole  of  the  cheese  belonging  to  all, 
they  became  jointly  liable  to  perform  any  valid  contract  their  committee 
made,  for  the  sale  of  the  cheese. 

And  that  a  contract  of  sale,  made  by  two  members  of  such  conunittee  and 
assented  to,  substantially,  by  the  third,  was  binding  upon  the  defendants. 

Where  vendors  refuse  to  deliver  to  the  purchasers  the  property  sold,  and  sell 
the  same  to  other  persons,  this  renders  it  unnecessary  for  the  purchasers  to 
offer  to  pay  the  unpaid  portion  of  the  purchase  price,  before  suing  for 
damages. 

THIS  action  was  tried  at  the  Cortland  circuit,  in  April 
1870,  wheo  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiffs  for  $1730  damages.  The  detendants  made  a 
motion,  at  a  special  term,  for  a  new  trial,  upon  a  case  and 
exceptions;  which  motion  was  denied,  and  the  defend- 
ants appealed  to  the  general  term  of  this  court 

The  action  was  brought  for  an  alleged  breach  of  a  con- 
tract, by  which  the  plaintiffs  claimed  the  defendants,  on 
or  about  the  2d  day  of  November,  1868,  agreed  to  sell  and 
deliver  to  the  plaintiffs,  in  the  county  of  Cortland,  a  large 
quantity  of  cheese,  owned  by  the  defendants,  at  and  for 
the  price  of  sixteen  and  three  eighths  cents  per  pound.  The 
complaint  alleged  that  the  plaintiffs  paid  $1000  on  the 
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contracty  at  the  time  it  was  made ;  and  that  the  defend- 
ants refased  to  deliver  the  cheese  to  the  plaintiffs,  but  sold 
the  same  to  other  persons  for  sixteen  and  a  half  cents  per 
pound. 
The  case  was  submitted  to  the  court  on  briefs 

DueUdk  Foiteff  for  the  plaintiffi. 

A.  P.  Smithy  for  the  defendant  Morse. 

JBy  the  Oourtj  Baloom,  J.  In  the  year  1868,  the  thirty- 
three  defendants  wera  patrons  of  the  Cuyler  Cheese  Fac- 
tory, in  Cortland  county;  which  factory  was  owned  by 
one  Thompson.  Each  patron  was  to  take  his  milk  from 
hie  cows  to  the  fietctory,  as  long  and  in  sach  quantities  as 
he  pleased,  and  could  have  as  much  of  the  cheese  that  was 
manufactured  at  the  factory  as  his  milk  made,  paying 
Thompson  one  cent  per  pound  for  making  the  cheese ;  or 
he  could  have  his  cheese  sold  with  the  rest  of  the  cheese 
that  was  made  at  the  factory,  and  receive  the  money  for 
his  cheese. 

The  milk  that  each  patron  took  to  the  factory  was 
weighed  or  measured,  and  an  account  was  kept  of  the  quan- 
tity ;  and  all  the  milk  of  each  patron  was  mixed  together 
and  made  into  cheese — each  having  an  interest  in  the  cheese 
made,  in  proportion  to  the  quantity  of  milk  he  furnished. 
The  cheese  was  not  divided,  but  the  same  was  sold  from 
time  to  time  for  the  patrons. 

At  or  near  the  commencement  of  the  cheese  making 
season,  the  patrons  appointed  a  committee  of  three  persons 
to  make  sales  of  the  cheese.  Two  of  the  committee  were 
the  defendants  Keeler  and  Morse.  The  other  member  of 
the  committee  was  William  Bogardus,  who  was  not  a 
patron  of  the  factory,  and  had  no  interest  in  the  cheese. 
He  acted  on  the  committee  but  little,  if  at  all,  until  after 
the  time  the  plaintiffs  had  made  the  contract  for  the  pur* 
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chase  of  the  cheese  the  defendants  had  on  hand,. about  the 
2d  day  of  November,  1868. 

The  judge  charged  the  jury  that  the  defendants  were 
not  partners  in  the  cheese.  But  the  plaintiffs'  counsel 
now  insist  that  the  defendants  were  partners  in  the  cheese. 
If  they  were  partners,  that  would  relieve  the  case  of  one 
question,  as  to  whether  a  valid  contract  was  made  for  the 
sale  of  the  cheese  in  question  by  the  defendants  to  the 
plaintiffs. 

I  am  of  the  opinion  that  the  judge  correctly  charged  the 
jury  that  the  defendants  were  not  partners.  They  were 
not  jointly  liable  to  Thompson  for  making  the  cheese. 
Each  defendant  was  only  liable,  separately,  to  pay  Thomp* 
son  one  cent  for  every  pound  of  cheese  his  milk  made. 
He  could  stop  taking  his  milk  to  the  factory  any  day  he 
saw  fit    He  could  ask  for  a  division  of  the  cheese  and 
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have  his  share  set  apart  to  him,  that  his  milk  made,  or  in 
proportion  to  the  quantity  of  milk  he  furnished.  There 
was  nothing  joint  on  the  part  of  any  defendant  to  make 
him  liable  for  anything  any  other  patron  did,  unless  he 
consented  to  a  sale  of  his  part  of  the  cheese  with  the 
cheese  of  all,  or  some  of  the  other  patrons  of  the  factory. 
But  when  all  the  defendants  consented  that  a  committee 
should  sell  the  whole  of  the  cheese,  belonging  to  all  of 
them,  all  of  the  defendants  became  jointly  liable  to  per^ 
form. any  valid  contract  their  committee  made  for  the  sale 
of  the  cheese.  But  the  defendants  were  not  partners. 
They  were  tenants  in  common  of  the  cheese — ^and  one  or 
more  of  them  could  sell  their  interest,  only,  therein  with- 
out the  consent  of  the  other  defendants.  Though  a  sale 
and  delivery  of  all  the  cheese  by  one  or  more  of  the  de- 
fendants, without  the  consent  of  the  others,  would  have 
rendered  those  making  such  sale  liable  to  their  co-tenants 
in  common,  for  converting  the  cheese.  (See  3  John.  175 ; 
7  Wend.  354;  21id.  72;  9  tU  338;  2  EiU,  47;  22  Maine 
R.  287.) 
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The  judge  charged  the  jury  to  the  effect,  that  two  of 
the  defendants'  committee,  under  the  facts  and  circum- 
stances of  the  case,  were  authorized  to  make  the  alleged 
contract  for  the  sale  of  the  cheese  in  question  to  the  plain- 

•  tiffs  ;  that  if  the  jury  should  find  that  two  of  the  commit- 
tee concurred  in  making  such  contract,  the  defendants 
were  bound  by  it.  To  which  portion  of  the  charge  the 
defendants'  counsel  excepted.  The  facts  anc}  circum- 
stances of  the  case,  to  which  it  is  probable  the  judge  al- 
luded, were  that  one  of  the  committee,  Bogardus,  was  not 
a  patron  of  the  factory,  and  had  no  interest  in  the  cheese ; 
that  he  had  not  acted  or  been  consulted  when  several  sales 
of  cheese  had  been  made  by  the  other  two  members  of  the 
committee,  before  the  alleged  contract  in  question  was 
made ;  that  he  must  have  known  the  other  members  of 
the  committee  were  making  those  sales,  and  did  not  ob- 
ject ;  that  the  first  act  he  did,  respecting  the  alleged  con- 
tract in  question,  was  to  sign  a  letter,  with  one  of  the 
other  members  of  the  committee,  (Wheeler,)  dated  some 
four  days  after  the  making  of  such  alleged  contract,  and 
directed  to  one  of  the  plaintiffs,  in  which  he  and  Wheeler 
said :  "  In  regard  to  (mr  cheese  trad^^  after  seeing  the  rest 
of  the  conimittee  and  some  of  the  patrons,  they  think  they 
cannot  wait  for  their  pay,  and  if  you  want  the  cheese  you 
must  make  alrangements  to  pay  down.  They  think  it  is 
too  late  in  the  season  to  give  credit,  as  they  need  the 
money."  The  evidence  was  found  sufficient  by  the  jury 
to  justify  the  conclusion  that  Keeler  and  Morse,  two 
members  of  the  committee,  made  the  contract  in  question, 
as  the  plaintiffs  alleged  it  was.     And  the  above  mentioned 

'  letter  recognized  such  contract  in  every  way,  except  as  to 
the  defendants'  waiting  a  short  time  for  their  pay  for  the 
cheese,  over  and  above  the  $1000  the  plaintiffs  had  de- 
posited in  Barber's  Bank,  to  Wheeler's  credit,  to  apply 
on  the  contract.  The  defendants  and  all  three  of  the 
committee  must  have  resided  near  the  factory.    They  ac- 
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qaiesced  in  all  previoas  sales  of  the  cheese  at  the  factory, 
and  they  undoubtedly  knew  what  two  of  the  committee 
were  doing  respecting  the  contract  in  question,  with- 
out consulting  Bogardus,  the  other  member  of  the  com- 
mittee. 

There  is  a  general  rule  that,  "  where  several  persons 
are  associated  in  a  private  trust  or  agency,  all  must  concur 
in  order  to  bind  their  principal."  {Low  v.  Perkins^  10 
Verm.  532.  Johnston  v.  Bingham^  9  WaiU  &  Serg.  56« 
Union  Bank  v.  Beimey  1  Orat.  231.  '  Oreen  v.  Miller^  6 
John.  39.  8  Coweny  583.  Jewett  v.  The  Town  of  AUan, 
7  New  Hamp,  253.  3  Comst,  396.  Perry,  et  al  v.  Tyneny 
22  Barb.  137.)  But  it  has  been  held  that  agents  appointed 
in  general  terms,  by  part  owners  of  a  vessel,  to  make  par- 
chases,  may  purchase  separately.  {French  v.  Price  et  al^ 
24  Pick.  13.)  It  was  held  in  WeUs  and  Webb  v.  Gates  and 
othersy  (18  Barb.  554,)  where  seventy-five  persons  formed 
an  association  for  the  purpose  of  establishing  a  newspaper, 
and  appoined  three  persons  to  manage  the  business,  that 
the  associates  were  bound  by  the  acts  of  two  of  the  man- 
agers, who  contracted  a  debt,  although  it  did  not  appear 
that  the  third  manager  conferred  and  acted  with  them. 
But  the  associates  in  that  case  were  partners ;  whereas  the 
defendants  in  this  case  were  not  partners.  And  it  was  de- 
cided in  Godfrey  v.  SaunderSy  (3  Wile.  73,)  that  where  there 
is  a  joint  consignment  of  goods  to  two  factors  for  sale, 
each  of  them  will  be  considered  to  possess  the  whole 
power  over  such  goods,  for  the  purposes  of  the  consign- 
ment, whether  they  are  partners  or  not — ^the  mere  fact  of 
the  joint  consignment  being  taken  to  import  a  consent  on 
the  part  of  the  consignor,  that  the  consignees  should  trust 
one  another  in  the  business.  {See  also  Dickson  v.  Lodgcy 
1  Stark.  226.) 

But  I  am  of  the  opinion  we  need  not  decide  the  naked 
question  whether  two  of  the  defendants'  committee  could 
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make  a  valid  contract  for  the  sale  of  the  cheese  withont  con- 
sulting the  third  member  of  the  committee;  for  the  reason 
that,  in  my  judgment,  the  facts  and  circumstances  of  the 
caee  justify  the  inference  that  such  third  member  of  the 
committee  and  the  defendants  had  assented  that  the  two 
members  of  the  committee,  whom  the  plaintiffs  claim 
made  the  contract  in  question  in  this  case,  might  sell  the 
cheese  made  at  the  factory,  from  time  to  time,  without 
consulting  the  third  member  of  the  committee ;  and  that 
this  member  of  the  committee  assented  to  the  sale  in 
question,  except  as  to  giving  the  plaintiffs  a  short  time  in 
which  to  pay  the  balance  for  the  cheese,  and  did  not  ob- 
ject to  the  sale  on  the  ground  that  it  had  been  made  with- 
out his  knowledge  or  consent.  And  I  shall  hold  that  the 
portion  of  the  charge  of  the  judge  to  the  jury  I  have 
been  considering,  was  correct  upon  the  evidence. 

If  the  sum  of  $1000  was  deposited  by  the  plaintiff's  in 
Barber's  Bank,  with  the  knowledge  and  consent  of  two  of 
the  committee,  to  the  credit  of  one  of  them,  as  a  payment 
towards  the  cheese,  on  the  day  the  contract  was  made, 
that  was  a  payment  on  the  contract,  at  the  time  it  was 
made,  and  obviated  the  statute  of  frauds.  Which  facts  the 
jury  must  have  found  upon  the  evidence. 

The  defendants'  refusal  tO  deliver  the  cheese  to  the 
plaintiffs  on  the  contract,  as  the  jury  have  found  it  was 
made,  and  their  sale  of  the  cheese  to  other  persons,  ren- 
dered it  unnecessary  for  the  plaintifis  to  offer,  to  pay  the 
unpaid  portion  of  the  purchase  price  of  the  cheese. 

It  cannot  be  said  that  the  verdict  was  against  the  evi- 
dence ;  and  I  am  of  the  opinion  the  evidence  was  sufficient 
to  make  the  verdict  of  the  jury  conclusive  upon  the  ques- 
tions of  fact  in  the  case. 

My  conclusion  is,  that  no  error  was  committed  by  the 
judge  that  would  justify  us  in  setting  aside  the  verdict 
and  granting  a  new  trial.    And  that  the  order  of  the  spe- 
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<5ial  term,  denying  the  defendants'  motion  for  a  new  trial, 
should  be  afiSrmed,  with  costs;  and  that  the  plainti& 
should  have  judgment  on  the  verdict,  with  costs. 

[Thibd  Dbpabtxbmt,  Gbvbbal  Tbbm,  at  Elmira,  May  7, 1872.    MUUtyV,  J., 
and  P.  FotUr  and  Bakom,  Justices.] 


Whittakbr  m.  Burhans. 

• 

l:ii6  owner  of  the  Soil  in  flat  lands  acljoining  the  shore  of  a  navigable  stream, 
over  which  the  tide  ebbs  and  flows,  may  maintain  an  action  of  trespass 
against  one  who,  without  his  consent,  enters  upon  and  usee  the  same  for 
fishing  purposes,  driving  stakes  therein,  and  mooring  his  boats  there,  and 
occupying  the  soil  in  drawing  in  seines  and  nets,  so  as  to  interfere  with  the 
rights  of  the  plaintiff  therein. 

I^HIS  action  was  brought  to  recover  damages  for  the  de- 
.  fendant  entering  upon  a  piece  of  flat  land  covered  by 
the  waters  of  the  Hudson  river,  which  the  plaintiff  claimed 
to  own ;  which  land  is  described  in  the  plaintiff's  com- 
plaint as  follows,  viz  :  ^^  AH  that  portion  of  the  fl^ts  or  fish«^ 
ing  ground  in  the  Hudson  river,  lying  below  the  mouth 
of  the  Esopus  creek,  opposite  a  place  called  Glasco,  and 
which  was  allotted  to  Christina  Demyer  in  a  division  of 
the  property  of  William  Cockburn,  deceased,  being 
bounded  on  the  northeast  by  the  flshing  ground  conveyed 
to  Edward  and  Walter  Miller,  and  extending  from  thence 
southerly,  in  length  twenty-seven  chains/' 

The  plaintiff  alleged  that  the  defendant,  after  entering 
upon  the  said  flats  or  fishing  grounds,  drove  divers  stakes 
thereon,  and  used  the  ground  tor  drawing  nets  and  fishing 
th/Breon,  doing  damage,  &;c.,  and  entirely  excluding  the 
plaintiff  from  the  use  and  enjoyment  thereof  as  a  shad 
and  herring  fishery ;  to  the  plaintiff's  damage,  &c. 
The  defendant  denied  the  allegations  in  the  complaint, 
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and  claimed  that  the  spot  on  which  he  fished  was  a  part 
of  the  navigable  waters  of  the  Hudson  river,  where  the 
tide  ebbs  and  flows,  in  which  all'the  people  of  this  State 
had  a  common  right  to  fish ;  and  that  the  acts  the  defend- 
ant done  on  the  locus  in  qiu)  were  in  fishing,  &c.,  as  he  had 
the  right  to,  &;c. 

Another  defense  is  set  up  in  the  answer,  but  it  need  not 
be  noticed.  • 

The  action  was  tried  at  the  Ulster  circuit  in  October, 
1870.  By  direction  of  the  judge,  the  jury  found  a  verdict 
in  favor  of  the  plaintiff,  against  the  defendant,  for  six 
cenjts  damages,  subject  to  the  opinion  of  the  court  at  the 
general  term. 

The  counsel  have  stipulated  that  the  words,  ^^  subject  to 
the  opinion  of  the  court  at  the  general  term,"  may  be  struck 
out,  and  that  the  court  may  decide  the  case  as  though 
it  were  brought  to  the  general  term  on  a  case  and  excep- 
tions, to  be  heard  in  the  first  instance  at  the  general  term. 

The  defendant's  counsel  took  exceptions  to  the  rulings 
of  the  judge  against  him,  on  the  trial.  And  so  the  ques- 
tions discussed  and  decided  by  the  general  term,  were 
properly  raised  at  the  circuit 

M.  Schoonmaker  for  the  plaintiff. 

T.  B.  We$tbrookf  for  the  defendant. 

By  the  Oourty  Balcom,  J.  I  am  of  the  opinion  that  .the 
plaintiff  established  his  right  to  the  soil  where  the  defend- 
ant did  the  acts  complained  o^  tracing  his  title  from  the 
crown  of  Great  Britain ;  and  I  shall  hold  that  he  is  the 
owner  of  the  locus  in  *quOj  viz.,  the  land  described  in 
the  complaint.  The  premises  are  not  in  the  channel  of  the 
Hudson  river,  but  west  of  it.,  between  it  and  the  west 
shore,  and  adjoining  the  west  shore  of  that  river,  and  in 
the  county  of  Ulster.    The  tide  usually  ebbs  and  flows 
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over  the  land.  At  high  tide  the  water  is  usually  from  six 
to  eight  feet  deep  on  the  land,  and  at  low  tide  from  two 
to  three  feet  deep.  But  the  water  has  been  known  to  be 
so  low  that  there  was  no  water  on  the  land.  The  wat^r 
is  usually  so  low  there  that  the  land  is  called  flats ;  and 
the  land  may  have  been  higher  than  it  now  is,  and  out  of 
water  so  much  as  to  have  been  properly  called  an  island, 
in  the  last  century.  • 

Vessels,  including  sloops  and  steamboats,  sometimes 
sail  over  the  land  when  the  tide  is  high  enough  to  float 
them  there. 

The  premises  have  been  used  a  great  many  years  in 
fishing  for  shad  and  herring,  as  a  place  on  which  to  fasten 
boats  and  to  stand  upon  and  walk  when  drawing. in  seines 
and  nets.  Fishermen,  with  their  boats,  leave  the  flat,  and 
after  sweeping  their  net  round  through  the  channel  of  the 
river,  east  of  the  flat,  draw  it  in  over  the  flat  into  their 
scow.  They  drive  poles  or  stakes  on  the  flats  from  90  to 
120  feet  west  of  the  channel,  to  which  they  fasten  their 
scows.  They  fish  out  in  the  channel  and  draw  their  nets 
upon  the  flat ;  they  throw  about  ona  third  of  their  nets 
over  the  flat ;  the  rest  they  throw  into  the  channel,  and 
draw  the  fish  over  the  flats  into  the  scows. 

The  defendant  drove  his  stakes  on  the  ground,  flrst  at 
one  place,  and  afterwards  'at  another  place,  and  used  the 
ground  for  fishing,  so  that  the  plaintifl;'  lost  the  use  of  such 
ground. 

The  plaintift'  does  not  claim  the  exclusive  right  of  fish- 
ing on  the  premises  in  dispute,  nor  does  he  deny  the  use 
of  the  river  over  the  premises  as  a  highway  for  boats,  ves- 
sels and  river  craft,  when  there  is  sufficient  water  to  float 
them ;  but  he  claims  the  ownership  of  the  soil,  and  the 
exclusive  right  of  its  use  as  such.  The  plaintift*  claims 
that  the  defendant,  in  driving  his  stakes  upon  the  flat,  and 
using  the  flat  >  to  moor  his  boats  and  draw  his  nets  and 
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Bdines  thereoD,  was  a  treBpasser  upon  the  exclasive  rights 
of  the  plaintiff. 

Drifl.nets  are  not  drawn  over  the  flat,  but  in  the  chan* 
nel  of  the  river,  and  the  flat  is  not  used  in  fishing  with 
such  nets. 

The  great  question  in  the  case  is,  not  the  amount  of 
damage  the  plaintiff  has  sustained  by  the  acts  of  the  de- 
fendant^ but  whether  hi8/)wnership  of  the  soil  entitles  him 
to  maintain  trespass  against  the  defendant  for  driving 
stakes  into  it,  and  thus  fastening  boat  to  it,  and  using  it 
in  catching  fish  there,  to  the  damage  of  the  plaintiff. 

The  case  of  Brink  v.  Richtmyer^  (14  John.  255,)  is  not 
only  an  authority  for  holding,  in  this  case,  that  the  plain- 
plaintiff  is  the  owner  of  the  land  where  the  acts  complained 
of  were  committed  by  the  defendant,  but  also  for  main- 
taining the  action  on  the  ground  that  the  defendant  was 
a  trespasser,  for  driving  stakes  into  the  soil  and  mooring 
boats  there,  and  using  the  soil  in  taking  fish  there. 

The  decision  in  Rogers  v.  Jones^  (1  Wend,  237,)  is  an 
authority  for  sustaining  this  action.  And  so  is  the  case 
of  Lownde%  v,  Dieherson^  (34*  Barh  586.)  But  I  cannot  say 
the  same  of  the  case  of  Martin  v.  Lessee  of  Waddelly  (16 
Pet.  367.)  It  is  possible  that  it  may  be  distinguished  from 
this  case,  for  the  reason  that  it  was  an  action  of  ejectment, 
to  recover  100  acres  of  land,  l;^ing  ^^  beneath  the  naviffaile 
waters  of  the  Baritan  river  and  bay^  where  the  tide  ebbs 
and  flows,"  and  the  principal  matter  in  dispute  in  that 
case  was  the  right  to  the  oyster  fishery  in  the  public  rivers 
and  bays  of  East  New  Jersey.  But  whether  that  case  is 
distinguishable  from  this  or  not,  I  think  we  should  follow 
the  decisions  of  our  own  courts,  by  which  this  action  is  sus- 
tainable, not  for  the  defendant  taking  fish  in  the  water 
over  the  fl^t,  or  land  in  question,  but  for  using  the  soil  of 
the  :&at  under  that  water,  by  driving  stakes  into  it,  and  by 
means  thereof  fastening  boats  to  such  soil^  so  as  to  inter- 
fere with  the  rights  of  the  plaintiff  in  and  to  that  soil. 
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If  these  views  are  correct,  the  dfefendant's  motion  for  a 
new  trial  should  he  denied,  and  the  plaintiff  should  have 
a  judgment  in  the  action,  with  six  cents  damages,  besides 
costs. 

[Thibi>  Dbpabtmbht,  Gbhbbal  Tkbm,  at  Ehnira,  May  7,  1872.    MUUrt 
P.  J.,  and  P,  FatUr  and  Baleom,  Jostioes.] 
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Wait  vi.  Gbbbn. 

0.  being  the  owner  of  a  horse,  sold  the  same  to  B.,  who  gave  his  note  for  the 

.  price,  stating,  in  a  memorandum  at  the  foot,  that  it  was  given  for  a  horse, 
and  that  0.  was  to  hold  said  horse,  as  her  property,  until  the  note  was  paid; 
SM  that  this  was  a  valid  conditional  sale,  and  that  as  between  C.  and  B. 
and  all  persons  claiming  through  or  under  B.,  (except  Aeiia  ./M^  purbbasers 
for  value,)  the  Utle  to  the  horse  remained  in  G. 

But  that  as  against  a  bona  JIde  purchaser  from  B.  without  notice  of  the  con- 
dition, and  for  value  paid,  the  title  must  be  held  to  have  passed,  and  such 
purchaser  to  have  acquired  a  perfect  title  to  the  horse. 

JBM,  alsot  that  the  horse  having  passed  into  the  possession  of  B.,  afier  the  sale, 
i^parently  without  objection  on  the  part  of  C.,  the  jury  would  have  been 
Justified  in  finding  a  delivery ;  not  an  absolute  delivery,  perhaps,  but  a  con- 
ditional one ;  which  was  the  kind  of  delivery  contemplated,  on  the  sale. 

Stid,  furthiTf  that  the  transfer  of  the  note,  by  C.  to  the  plaintiff,  before  matur- 
ity, carried  with  it  no  interest  in  the  horse,  as  agamst  a  bona  Jld$  purchaser 
of  the  horse  from  B. 

MOTION  for  judgment  Upon  a  verdict  for  the  plaintifl^ 
subject  to  the  opinion  of  the  court.  On  the  31st  of 
May,  1860,  Thomas  E.  Billington  purchased  a  horse  of 
Oatharine  Comins,  and  gave  in  exchange  his  own  note  for 
$100,  payable  to  Mrs.  Oomins  or  bearer,  with  interest,  in 
five  months  thereafter.  At  the  bottom  of  the  note  was  a 
memorandum  in  these  words:  ^^ Given  for  1  bay  horse. 
The  said  Mrs.  Comins  holds  the  said  horse  as  her  property 
until  the  above  note  is  paid."  This  memorandum  was 
also  signed  by  Billington.  Early  in  the  month  of  June, 
Vol.  JjXLL  16 
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thereafter^  BilUngton,  tlaiming  to  be  the  absolute  owner 
of  the  horse,  sold  him  to  the  defendant^  who  purchased 
him  in  good  faith,  and  gave  to  Sillington,  in  exchange, 
another  horse  and  $65  in  money.  During  the  same  month 
of  June,  Mrs.  Comins  transferred  the  note  of  BilUngton  to 
the  plaintiff,  without  any  written  assignment  or  transfer, 
but  by  delivery  merely,  receiving  in  exchange  certain  per- 
sonal property.^  About  the  last  of  August,  1860,  the  plain- 
tiff for  the  first  time  hearing  of  Billington's  pretended  sale 
of  the  horse  to  the  defendant,  called  on  the  latter,  showed 
him  the  note  and  the  memorandum  attached  to  it,  and  de- 
manded of  him  the  horse,  or  pay  for  him.  The  defendant 
refused  to  comply  with  the  demand ;  whereupon,  on  the  22d 
of  September,  1860,  more  than  a  month  before  the  maturity 
of  the  note,  the  plaintiff  commenced  this  action^  and  claimed 
«nd  obtained  the  immediate  delivery  of  the  horse  to  him. 

On  the  trial,  at  the  circuit,  the  value  of  the  horse  was 
conceded  to  be  $75,  by  both  parties,  for  the  purpose  of 
the  trial.  When  the  plaintiff  rested,  the  defendant  was 
sworn  o;i  his  own  behalf,  and  testified:  *'I  bought  the 
horse  of  Sillington  in  the  fore  part  of  June.  I  supposed 
he,  BilUngton,  owned  him.  BilUngton  told  me  that  he 
owned  the  horse,  and  I  had  no  notice  to  the  contrary.  I 
paid  him  another  horse  and  $65  in  money." 

The  evidence  being  closed,  the  justice  ordered  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  at  the 
general  term.  Whereupon,  under  such  direction  and 
order,  the  jury  found  a  verdict  for  the  plaintiff,  and 
assessed  the  value  of  the  horse  at  $75. 

Brown  <t  Beachy  for  the  plaintiff. 

I.  There  is  no  proof  of  any  delivery  of  the  horse  by 
Mrs  Comins  to  BilUngton,  or  of  her  consent  to  possession 
by,  or  delivery  to  him.  And,  under  the  agreement,  the 
presumption  is,  there  was  no  such  delivery  or  consent. 

IL  The  agreement  for  sale  of  the  horse  by  Mrs.  Go- 
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mill  8  to  BilliDgton  being  conditional,  the  title  to  the  horse 
remained  in  her  until  she  sold  to  the  plaintiff,  when  he 
acquired  her  title,  and  Billington  had  no  title ;  but  even 
if  he  had  possession  by  her  consent,  which  does  not  ap- 
pear, he  was  merely  a  bailee  of  the  horse  until  the  condition 
should  be  fulfilled,  and  hence  could  convey  no  title  to  the 
defendant  "  That  personal  property  may  be  sold  and  de- 
livered under  an  agreement  for  the  paynfent  of  the  price 
at  a  future  day,  and  the  title,  by  express  agreement, 
remain  in  the  vendor  until  the  payment  of  the  purchase 
price,  is  now  well  settled.  Such  payment  is  strictly  a  con- 
dition precedent ;  and  until  performance,  the  properly  does 
not  vest  in  the  buyer."  (Per  Atten^  J.y  in  Ludden  v.  Hazen, 
31  Barb.  650,  651  Herring  v.  WUlard.  2  Sandf.  418  to  420. 
Strang  v.  Tayhry  2  Hilly  326,  328.  2  Kent's  Com.  497. 
Barrett  v.  Fritchardy  2  Pick.  512,  and  eases  cited  at  page  516. 
Dresser  Manuf,  Co.  v.  WatersUm  and  others,  3  Mete.  9.) 

IIL  Mrs.  Comins  transferred  to  the  plaintiff  her  title  to 
the  horse.  This  was  the  manifest  intention  and  under- 
standing of  both  of  them,  and  the  legal  effect  of  their 
contract  Mrs.  Comins  proposed  giving  the  plaintiff  the  Bil- 
lington note  for  another  horse.  The  plaintiff  knew  nothing 
of  Billington,  and  declined  taking  the  note  unless  Mrs. 
Comins  guarantied  it  She  then  produced  the  note,  showed 
it  to  the  plaintiff,  and  directing  his  attention  to  the  agree- 
ment thereunder  written,  said  to  him  it  was  already  guar- 
antied, or  just  as  good;  that  by  the  agreement  the  horse 
was  hers  till  paid  for,  and  she  would  let  him  have  the  note 
and  agreement,  evidently  meaning  thereby  to  place  Wait 
in  her  position,  as  to  the  horse,  and  to  invest  him  with  all 
her  rights  under  the  note  and  agreement.  The  plaintiff 
so  understood  it,  and  thereupon  waived  a  guaranty  of  the 
note  by  Mrs.  Conuns.  Upon  what  other  hypothesis  could 
they  have  agreed  that  the  plaintiff  received  an  equivalent 
to  a  guaranty  of  payment  ?  ^^  The  court  may  resort  to  ex- 
trinsic circumstances  surrounding  the  parties  at  the  time 
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of  the  contract,  so  as  to  place  itself  in  the  situation  of  the 
parties  whose  language  it  is  about  to  construe/'  (JTiu- 
brook  V.  Paddock^  l.Barh,  635.)  By  sale  and  delivery  of 
the  note  and  accompanying  agreement,  all  the  rights  of 
the  vendor  thereunder  passed  to  the  vendee,  the  plainti£ 
{Story  an  Sales,  dOl,  311, 312, 392.  Olyphant  v.  Baker,  5  2>e- 
nio,  379,  ar^  eases  cited.  2  John.  13, 15.  5  id.  335  to  344. 
Howard's  Code,  1859,  pp.  131, 132,  n.  2  Gowen,  202  to  206, 
/ind  cases  cited.  Oreen  v.  Harty  1  John.  591,  near  close  of 
opinion.) 

IV.  The  act  of  Billington,  in  assuming  to  sell  the  horse 
before  fulfilling  the  condition,  put  an  end  to  the  contract 
on  his  part,  and  revested  the  possession  of  the  horse  in 
Mrs.  Comius  or  her  vendee,  by  operation  of  law,  so  as  to 
enable  the  owner  to  maintain  this  action.  (Farrant  v. 
Thompson,  5  Bam.  dk  Aid.  826.  Daniels  v.  Pond,  21  Pick. 
367,  S71.  Ayer  v.  BarAeU,  9  id.  156  to  159.  WaleoU  v, 
Pomefoy,  2  id.  122,  123,  and  note  1.  See  also  cases  cited 
in  Barrett  v.  Pritchardy  2  Pick.,  bottom  of  page  516.) 

y.  Whether  or  not  the  defendant  purchased  the  horse 
of  Billington,  without  notice  thdt  Billington  was  not  the 
owner,  is  immaterial.  The  contemporaneous  execution  of 
the  note  and  agreement  is  conclusive  that  the  sale  and  deliv- 
ery, (if  any  there  was,)  and  the  agreement  therefor,  were 
both  conditional ;  hence  Billington  was  merely  a  bailee, 
and,  until  the  condition  was  fulfilled,  had  no  power  to 
make  a  valid  sale  of  the  horse,  even  to  a  iona/&  purchaser, 
without  notice.  This  point  was  distinctly  raised  and  de- 
cided in  Dresser  Manuf  Go.  v.  Waterston  and  others,  (3  Mete. 
9, 13, 15,  and  the  opinion  of  the  court.)  And  see  cases  cited 
under  first  point  In  all  the  cases  holding  that  a  vendee 
of  property  sold  conditionally  can  give  a  bonufide  purchaser 
title,  the  reason  given  therefor  is,  either  that' in  the  sale  to 
the  vendee  the  agreement  to  deliver,  or  the  delivery  itself, 
was  not  conditional,  or  the  condition  had  been  waived. 
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And  hence,  tfaat,  as  between  such  vendee  and  innocent 
third  parties,  the  property  passed  to  the  vendee  on  delivery. 

Starbuck  <k  Sawyer ^  for  the  defendant. 

I.  There  was  a  conditional  sale  of  the  horse  by  Mrs. 
Comins  to  Billington,  accompanied  by  an  actual  and  un* 
conditional  delivery.  Billington,  clothed  with  the  pofr» 
session  of  the  horse,  and  the  apparent  right  of  absolute 
ownership,  and  claiming  to  be  such  owner,  sold  the  horse 
to  the  defendant,  who  purchased  him  with  no  knowledge 
of  any  understanding  or  agreement  between  Billington 
and  Mrs.  Comins,  paying  the  full  value  of  the  horse.  The 
defendant,  as  a  bona  fide  purchaser,  without  notice  of  any 
agreement  between  Billington  and  Mrs.  Comins,  was  clearly 
entitled  to  hold  the  horse,  as  against  Mrs.  Comins  or  any 
one  claiming  the  horse  under  her  agreement  with  Billing- 
ton. See  2  Kent's  Commentaries,  498,  where  Chancellor 
Kent,  in  speaking  of  conditional  sales,  says :  ^^  Until  the 
vendee  performs  the  condition,  the  seller's  right  to  the 
goods  will  be  good,  as  against  the  buyer  and  his  voluntary 
assignee,  though  not  as  against  a  bona  fide  purchaser  from 
the  vendee."  See  also  Haggarty  v.  P aimer ^  (6  John.  Oh. 
438,)  and  Bwsh  v.  Qrimehaiw^  (1  Edw.  Oh.  140,)  where  the 
same  doctrine  is  laid  down.  In  the  case  of  Smith  v.  Lynee^ 
(1  Seld.  41,)  the  Court  of  Appeals  expressly  decided  this 
point,  asserting  the  superior  right  of  a  bona  fide  purchaser 
witiiout  notice,  over  that  of  the  vendor,  in  the  case  of  a 
conditional  sale  and  non-performance  of  the  condition  by 
the  vendee.  See  also,  OaldweU  v.  Bartletty  (3  Diter,  352,) 
where  Justice  Bosworth,  in  delivering  the  opinion  of  the 
court,  says :  *^  It  seems  that  in  case  of  a  sale  and  delivery, 
even  where  the  delivery  is  conditional,  a  bona  fide  purchaser, 
from  the  person  to  whom  the  delivery  was  made,  will 
acquire  a  valid  title.  If  the  sale  was  conditional,  but  the 
goods  were  delivered  unconditionally,  the  title  vested  in 
Beed  on  the  delivery,  so  that  he  could  clearly  confer  title 
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on  a  purchaser  in  good  faith."  (Also  Beavers  v.  Lane, 
6  Duevy  238.)  In  FUeman  v.  McKean,  (25  Barb,  4tli,) 
which  was  a  case  of  conditional  sale,  payment  to  be  made 
on  delivery  of  the  goods,  but  was  not  demanded  until  two 
or  three  days  after^  the  defendant  contended  that  the  con- 
dition had  been  waived  by  this  delay,  and  that  the  estab- 
lishment of  any  other  ruk  would  defeat  the  title  of  subse- 
quent purchasers.  The  court  held  that  the  condition  had 
not  been  waived,  but  that  a  sale  by  the  purchaser  to  an  in- 
nocent dealer,  would  have  been  valid ;  and  Justice  Strong, 
in  delivering  the  opinion  of  the  court,  says :  "  When  the 
owiier  voluntarily  places  the  goods  in  the  hands  of  the 
purchaser,  and  thus  makes  him  the  ostensible  proprietor, 
a  sale  by  the  possessor  to  a  bona  fide  purchaser  without 
notice,  would  be  valid,  and  pass  the  title." 

n.  Whatever  rights  Mrs.  Comins  may  have  had  under 
her  agreement  with  Billington,  she  transferred  none  of 
them  to  the  plaintiff  She  did  not  sell  the  horse  to  him, 
or  convey  to  him  her  title  to  the  horse ;  she  merely  sold 
him  Billington's  note  as  she  would  any  other  note,  and 
not  a  word  was  said  as  to  where  the  horse  was,  or  who 
owned  the  horse. 

III.  The  action  being  replevin,  with  the  right  in  the 
defendant  to  elect,  if  successful,  whether  he  will  take  a 
judgment  for  the  return  of  the  horse  or  for  its  value,  and 
the  verdict  having  been  ordered  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  at  general  term,  the  defendant 
claims  judgment  for  the  value^of  the  horse,  at  $75,  and 
interest  from  September  22, 1860,  the  time  when  the  horse 
was  taken  from  the  defendant's  possession. 

By  the  Courts  Mullin,  J.  I  entertain  no  doubt  but  that 
the  sale  of  the  horse  by  Mrs.  Comins  to  Billington  was  a 
valid  conditional  sale.  And  that,  as  between  Mrs.  Comins 
and  Billington,  and  all  persons  claiming  through  or  under 
him,  (except  bona  fide  purchasers  for  value,)  the  title  to 
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the  horse  remained  in  her.  Bat  we  must  assume,  on  the 
evidence,  that  the  defendant  was  a  bona  fide  purchaser 
from  Billington,without  notice  of  the  condition,  and  for 
▼alue  paid.  As  against  such  a  purchaser  the  title  must  be 
held  to  have  passed,  and  that  the  defendant  acquired  a 
perfect  title  to  the  horse.  (Smith  v.  LyneSj  1  Seld.  41. 
Haggarty  v.  Palmer^  6  John.  Oh.  438.  Buck  v.  OrvmshaWj 
1  Edw.  140.  2  Kent'»  Com.  498.  HiM%ey  v.  Thornton^  4  Mom. 
405.    Mar%ton  v.  Baldwin^  17  id,  606.) 

It  is  said,  by  the  plaintiff's  counsel,  that  there  is  no 
evidence  of  any  delivery  of  the  horse  by  Mrs.  Comins  to 
Sillington.  The  clause  at  the  foot  of  the  note  scenes  to 
imply  a  delivery.  Sut  the  horse  did  pass  into  the  pos- 
session of  Billington  after  the  sale,  and  no  objection  seems 
to  have  been  made  by  Mrs.  Comins.  Under  such  circum* 
stances,  the  jury  would  have  been  justified  in  finding  a 
delivery,  not  an  absolute  delivery,  perhaps,  but  a  condi- 
tional one,  which  was  the  kind  of  delivery  contemplated 
on  the  sale. 

It  is  also  said,  by  the  plaintiff  s  counsel,  that  Mrs.  Co- 
mins transferred  her  interest  in  the  horse  to  the  plaintiff, 
and  that  when  the  note  matured  and  was  not  paid,  he  had 
the  same  right  to  recover  the  value  of  the  horse  that  Mrs. 
Comins  had.  The  answer  to  this  view  of  the  case  is,  that 
there  is  not  the  slightest  evidence  that  Mrs.  Comins  pro- 
posed to  sell,  or  that  the  plaintiff  offered  to  buy  her  inter- 
est, or  any  interest,  in  the  horse.  The  note  alone  was  the 
subject  matter  of  the  sale.  It  is  true  Mrs.'  Comins  insisted 
that  the  note  was  secured  by  the  horse,  and  hence  her  guar- 
anty was  unnecessary.  The  parties,  doubtless,  supposed 
that  by  the  purchase  of  the  note  the  plaintiff  would  stand 
in  Mrs.  Comins'  shoes,  as  to  the  horse. 

The  horse  had  been  sold  to  Billington,  the  day  for  pay- 
ment had  not  arrived,  and  Billington  had  the  actual  pos- 
session of  the  horse.  Under  these  circumstances,  Mrs. 
Comins  could  not  again  sell  the  horse,  because,  1st  The 
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title  had  already  passed,  conditionally,  to  Billington ;  and, 
2d.  She  could  not  make  a  delivery  of  him.  Mrs.  Comins 
had  an  interest  in  the  horse  which  was  the  subject  of 
transfer ;  and  now  let  us  see  whether  she  succeeded  in 
transferring  it  The  note  was  the  evidence  of  th^  indebt- 
edness for  the  price  of  the  horse.  It  was  negotiable,  and 
when  transferred  to  another,  carried  with  it  whatever 
securities  Mrs.  Oomins  held  for  its  payment.  But  the 
note  was  only  operative  when  Mrs.  Comins  elected  to 
consider  the  horse  as  the  property  of  Billington.  When 
the  note  matured,  it  was  the  duty  of  Mrs.  Comins  to  elect 
to  surrender  the  note  and  take  the  horse,  or  to  treat  the 
horse  as  sold  and  the  note  the  evidence  of  the  price. 
When  she  sold  the  note  to* the  plaintiff,  she  put  it  out  of 
her  power  to  surrender  it,  and  she  must  have  been  com- 
pelled to  consider  the  sale  of  the  horse  as  absolute.  If  I 
am  right  in  supposing  that  the  plaintiff  got  nothings  in 
his  trade  with  Mrs.  Comins,  but  the  note,  then  he  must 
look  to  it  as  the  means  of  reimbursing  himself  for  the 
price  paid.  The  note  could  not  be  treated  as  the  evidence 
of  a  debt  unless  the  horse  was  sold  absolutely.  The  claim 
which  Mrs.  Comins  had  on  the  horse,  in  the  event  of  the 
non-payment  of  the  note,  was  not  by  way  of  security  for 
the  note,  but  was  wholly  independent  of  it  The  trans- 
fer of  the  note  to  the  plaintiff  carried  with  it,  therefore, 
no  interest  in  the  horse,  as  it  would  have  done  if  Mrs. 
Comins  had  held  a  mortgage  on  the  horse  as  collateral  to 
the  note. 

But  while  I  am  of  the  opinion  that  the  plaintiff,  by 
reason  of  the  purchase  of  the  note,  acquired  no  interest 
in  the  horse,  yet  I  am  entirely  clear  that  if  Mrs.  Co- 
mins had,  on  the  maturity  of  the  note,  re-taken  the  horse, 
she  would  have  been  liable  to  the  plaintiff' for  the  amount 
of  the  note,  or  the  consideration  paid  for  it.  But  Mrs. 
Comins  having  tr^ted  the  horse  as  sold  absolutely,  the 
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note  became  a  debt  due  from  Billington,  and  the  plaintiff 
must  look  to  him  for. his  pay. 

If  we  could  treat  this  case  as  a  sale  or  transfer  by  Mrs, 
Comins  of  her  interest  in  the  sale  to  Billington,  I  would 
not  hesitate  to  hold  the  plaintiff  entitled  to  recover,  as 
against  Billington  or  other  real  purchasers  in  good  faith. 
But  such  is  not  the  transaction.  The  sale  was  a  sale  of 
the  note,  and  nothing  more.  If  the  plaintiff  had  intended 
to  insist  on  the  dealing  between  him  and  Mrs.  Oomins  as 
embracing  more  than  this,  it  was  his  duty  to  have  called 
on  the  court  to  submit  the  question  to  the  jury.  It  was 
their  province  to  give  a  more  enlarged  scope  to  the  ar- 
rangement than  its  terms  would  indicate,  provided  the 
evidence  would  reasonably  warrant  such  an  inference.  We 
have  no  such  authority,  and  asthe  jury  have  not  so  found, 
we  must  hold  the  sale  to  the  plaintiff  to  have  been  the 
sale  of  the  note  only,  and  that  he  thereby  acquired  no 
interest  whatever  in  the  horse. 

But  if  the  plaintiff  is  right  in  his  position^  that  he  is  to 
be  considered  a  purchaser  of  the  horse,  or  of  Mrs:  Oomins' 
interest  in  the  horse,  it  follows  that  he  is  to  be  treated  just 
as  Mrs.  Comins  would  be  if  no  transfer  of  her  interest 
had  been  made.  As  between  her  and  the  defendant,  the 
latter  is  to  be  deemed  a  bona  fide  purchaser,  without  notice, 
for  value  paid,  and  his  title,  thus  acquired,  is  superior  to 
hers.  The  sale  to  Billington,  as  to  such  a  purchaser,  is  to 
be  deemed  absolute,  possession  having  been  given  to  Bil^ 
lington.  Such  being  the  law,  judgment  must  be  given  for 
the  defendant  on  the  verdict 

Judgment  for  the  defendant. 

[Ohbida  Gbnebal  Tebk,  Januaiy  7,  1862»  Baeon,  Morgan^  MuUin  and 
jIBm^  Justices.] 
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69^AD«475      ^*  HuBBBLL  REYNOLDS  and  others,  appellants,  vs.  Adalinb 

Root  and  others,  respondents. 

The  proponent  of  the  will  of  an  aged  man,  for  probate,  is  not  required  to 
prore  that  the  testator's  mental  faculties  were  those  of  a  man  in  middle  life, 
and  of  unimpaired  physical  powers.  It  is  enough  that  he  had  suffldent 
mental  capacity  to  fuUy  comprehend  the  claims  of  his  seTeral  children  on 
his  bounty,  9xid  to  understand  how  to  adjust  and  satisfy  those  claims. 

To  do  this,  the  testator  must  know  who  hare  claims  upon  him,  and  the  meas- 
ure of  those  claims.    To  do  this,  he  must  understand  fully  what  he  has 

'  done,  if  any  thing,  for  each  or  either,  and  the  peculiar  claims  of  any  upon 
his  Justice  or  generosity. 

It  is  a  mistake  to  suppose  that  a  testator  is  bound  to  make  a  will  that  others, 
acquainted  with  him  and  his  situation,  may  deem  Just.  No  greater  injustice 
oould  be  done,  in  many  instances,  by  a  testator,  than  to  so  dispose  of  his 
property  as  to  be  what  the  world  would  call  just.    Ftr  Mulldt,  J. 

Failure  of  memory  being  a  natural  attendant  upon  age,  will  not  incapacitate 
an  aged  person  A:om  making  a  will. 

Although  the  proposition  that  while  a  man's  intellect  may  not  be  so  weak  as 
to  render  him  incapable  of  making  a  will,  yet  it  may  be  in  that  feeble  state 
that  he  readily  and  easily  becomes  the  victim  of  the  improper  influencea  of . 
such  unprincipled  and  designing  persons  as  see  fit  to  practice  on  him,  is 
doubtless  correct,  yet  mere  weakness  of  intellect  does  not  prove  undue  in- 
fluence. There  must  be  some  evidence  of  the  influence,  and  of  its  improper 
exercise,  to  Justify  the  rejection  of  a  will  on  that  ground. 

Direct  evidence  of  undue  influence  is  not  necessary.  It  may  be,  and  most 
frequently  is,  a  legitimate  inference  from  other  facts  and  circumstances  in 
the  case. 

The  unnatural  exclusion,  by  a  testator,  of  his  only  daughter,  with  whom  he 
seems  to  have  had  no  difficulty,  to  whom  he  had  never  given  more  than  a 
very  trifling  pittance,  and  who  was  in  need  of  aid  fh>m  him,  ftt>m  a  Just  and 
equal  share  of  his  estate,  is  a  strong  circumstance  to  show  either  mental  in- 
capacity, or  undue  influence. 

Where  the  circumstances  under  which  a  will  was  executed,  and  the  condition 
of  the  testator,  mental  and  physical,  and  his  situation  in  the  family  of  the 
principal  legatee,  at  the  time,  were  such  as  to  excite  suspicion  of  undue 
influence ;  Stid  that  before  a  will  executed  under  these  circumstances, 
which  gave,  substantially,  all  the  property  to  one  of  several  children,  was 

^  admitted  to  probate,  it  was  due  to  those  cut  ofi*  that  the  case  should  be 
thoroughly  examined ;  and  that  a  case  was  therefore  presented  which  should 
be  submitted  to  a  Jury,  upon  issues  framed  for  that  purpose. 

APPEAL  frona  a  decree  of  the  surrogate  of  Herkimer 
county,  refusing  to  admit  to  probate  the  will  of  Reu- 
.  ben  Reynolds,  deceased,  who  died  in  June,  1860,  at  the 
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age  of  90.  The  will  bore  date  Dec.  29,  1848.  His  wife 
died  in  March,  1845,  leaving  six  sodb  and  one  daughter, 
all  of  whom  were  living  at  the  date  of  the  will.  Isaac, 
one  of  the  sons,  was  married  in  1838,  and  from  that  time 
lived  with  his  family,  in  his  father's  house,  and  occupied 
the  farm,  and  managed  and  controlled  all  his  father's 
property.  By  the  will,  the  greater  part  of  the  testator's 
property  was  devised  to  his  son  Isaac.  A  legacy  of  $200 
was  given  to  his  daughter,  Adaline ;  that  being  the  only 
provision  made  for  her  in  the  will. 

The  will  was  presented  to  the  surrogate  August  23, 
1860.  A  special  guardian  was  appointed  for  the  minors, 
'  and  citations  issued,  returnable  October  1 ;  and  on  that 
day  Adaline  Boot,  John  Reynolds,  and  Alanson  Reynolds 
appeared  as  contestants,  and  objected  to  the  proof  of  the 
will,  on  the  grounds  that  the  testator  was,  from  imbecility 
of  mind,  incompetent  to  make  a  will,  and  that  the  will  was 
procured  by  improper  influence. 

After  hearing  testimony,  the  surrogate  made  a  decree 
refusing  to  admit  the  will  to  probate,  on  the  grounds 
above .  mentioned. 

8,  dk  B.  Early  for  the  appellants. 

B.  Cankling^  for  the  respondents. 

By  the  Gourt^  Mullin,  J.  I  am  of  the  opinion  that  the 
decree  of  the  surrogate  ought  to  be  reversed,  and  the  case 
given  to  a  jury. 

The  evidence,  on  the  part  of  the  proponent,  shows  a 
substantial  conformity  to  the  provisions  of  the  Revised 
Statutes,  as  to  the  manner  of  executing  and  attesting  the 
execution  of  the  will.  It  is  true,  that  one  of  the  subscrib- 
ing witnesses  does  not  recollect  that  the  testator  requested 
either  of  the  witnesses  to  become  a  witness,  but,  on  the 
contrary,  thinks  what  was  said  on  the  subject  was  said  by 
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one  of  the  other  persons  in  the  room.  This  witness  also 
thinks  the  testator  was  not  of  sonnd  mind.  The  other 
witness,  the  scrivener  who  drew  the  will,  and  one  of 
the  sons,  testify  to  facts  showing  a  compliance  with  the 
statate. 

On  the  question  of  capacity,  it  -seems  to  me  the  surro* 
gate  has  failed  to  give  full  weight  to  the  evidence  on  the 
part  of  the  proponent  It  is  overwhelming  on  this  ques- 
tion ;  and  in  saying  this,  I  lay  out  of  the  account  the 
evidence  of  the  members  of  the  testator's  family.  The 
proponent  was  not  required  to  prove  that  the  testator  was 
a  man  whose  mental  faculties  were  those  of  a  man  of 
middle  life,  and  of  unimpaired  physical  powers.  It  was 
enough  that  he  had  sufficient  mental  capacity  to  fully 
comprehend  the  claims  of  his  several  children  on  his 
bounty,  and  to  understand  how  to  adjust  and  satisfy  those 
claims.  To  do  this,  the  testator  must  know  who  have 
claims  upon  him,  and  the  measure  of  those  claims.  To 
do  this,  he  must  understand  fully  what  he  has  done,  if  any 
thing,  for  each  or  either  of  the  peculiar  claims  of  any  upon 
his  justice  or  generosity. 

It  is  a  mistake  to  suppose  that  a  testator  is  bound  to 
make  a  will  that  others,  acquainted  with  him  and  his 
situation,  may  deem  just.  Ifo  greater  injustice  could  be 
done,  in  many  instances,  by  a  testator,  than  to  so  dispose 
of  his  property  as  to  be  what  the  world  would  call  just 
There  are  so  many  circumstances  occurring,  in  every 
£eimily,  that  never  reach  the  public  eye  or  ear,  in  which 
the  conduct  of  children  or  relations  is  disclosed,  afiecting, 
in  the  most  serious  manner,  the  happiness  of  its  members, 
that  the  parent  alone  is  competent  to  determine  how  much 
each  member  of  his  family  is  fairly  and  justly  entitled  to, 
in  the  division  of  his  estate. 

There  is  not,  in  all  the  evidence  of  this  case,  a  single 
act  proven  which  shows  a  want  of  capacity  to  make  a  will. 
Failure  of  memory  is  the  first  evidence  of  a  decaying  in- 
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tellect ;  it  is  a  natural  attendant  upon  age,  and  if  a  d^ 
fective  memory  would  incapacitate  a  man  from  making  a 
Vill,  all  old  men  would  be  at  once  deprived  of  the  right 
to  dispose  of  their  estates.  What  is  the  extent  of  the  loss 
of  memory  shown  at  or  about  the  time  the  will  was  made  ? 
It  is  said  he  would  repeatedly  ask  the  same  question,  or 
relate  the  same  incident.  This  is  a  fault  not  unfrequently 
found  With  those  in  the  full  possession  of  their  faculties ; 
and  it  is  as  often  the  result  of  inattention  as  it  is  of  loss  of 
memory. 

It  is  also  said  he  forgot  his  neighbors  and  friends,  and 
after  his  hurt  would  cry  easily  on  being  informed  who 
they  were.  This  is  a  circumstance  evincing  a  feeble  Intel* 
lect ;  but  it  is  also  evidence  of  great  nervous  excitement 
Standing  alone,  it  would  be  pretty  strong  evidence  of 
mental  debility;  but  there  is  in  the  case  proof  from 
sources  beyond  suspicion,  that  up  to  and  afler  the  time 
when  the  will  was  made,  the  testator  not  only  understood 
the  few  matters  of  business  he  did  transact,  but  remem- 
bered them.  It  is  not  shown  that  he  ever  forgot,  so  as 
not  to  recall,  either  his  neighbors  or  the  members  of  his 
&mily.  Defective  vision  had  a  share  in  producing  the 
inability  readily  to  recognize  those  who  called  on  him. 

I  entertain  no  doubt  but  that,  on  the  evidence,  the  testa- 
tor is  shown  to  have  had  capacity  to  make.a  will. 

The  probate  of  the  will  was  resisted  on  the  further 
ground,  that  it  was  made  under  undue  influence.  In  sup- 
port of  this  view  it  is  argued  that  while  a  man's  intellect 
may  not  be  so  weak  as  to  render  him  incapable  of  making 
a  will,  yet  it  may  be  in  that  feeble  state  that  he  readily 
and  easily  becomes  the  victim  of  the  improper  influences 
of  such  unprincipled  and  designing  persons  as  see  fit  to 
practice  on  him.  The  proposition  is  doubtless  correct; 
but  mere  weakness  of  intellect  does  not  prove  undue  in- 
fluence.   There  must  be  some  evidence  of  the  influence. 
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and  of  its  improper  exercise,  to  justify  the  rejection  of  a 
will  on  that  ground. 

It  is  conceded  that  direct  evidence  of  undue  influence 
is  not  necessary ;  it  may  be,  and  most  frequently  is,  a 
legitimate  inference  from  other  facts  and  circumstances  in 
the  case.  In  this  case,  it  is  sought  to  infer  it  1st  From 
the  provisions  of  the  will.  2d.  From  what  occurred  at  the 
making  of  it ;  and  3d.  From  the  mental  and  bodily  con- 
dition of  the  testator,  and  his  situation  in  the  fitmily  of  his 
son,  whose  family  were  the  greatest  beneficiaries  under 
the  will. 

As  to  the  first  ground,  I  am  free  to  say  that  Isaac  got 
the  lion's  share,  and  that  the  testator's  only  daughter, 
with  whom  he  seems  to  have  had  no  difficulty,  and  to 
whom  he  had  never  given  more  than  a  very  trifling  pit- 
tance, and  who  was  in  need  of  aid  from  him,  was  entirely 
overlooked,'  and  her  claims,  when  urged  by  her  brother, 
resisted  on  what  is  alleged  to  be  a  false  ground — ^that  he 
had  given  her  property  in  addition  to  the  $100  admitted 
to  have  been  received.  I  am  unable  to  account  for  this 
unnatural  conduct  of  the  father ;  yet  he  had  the  right  to  ' 
withhold  from  her  any  part  of  his  property ;  and  all  that 
can  be  said  of  it  is,  that  such  an  unnatural  exclusion  from 
a  just  and  equal  share  of  his  estate,  is  a  strong  circum- 
stance to  show  either  mental  incapacity,  or  undue  in- 
fluence. That  Isaac,  who  had  lived  with  and  worked  for 
his  father  after  his  majority,  for  many  years,  while  the 
other  children  had  left  him  and  set  up  for  themselves ; 
who  had  treated  his  parents  with  kindness  during  all  their 
lives,  caring  for  them  with  tenderness  and  affection  amid 
all  the  infirmities  and  trials  of  age,  should  have  had  a 
large  share  of  the  estate,  was  alike  natural  and  just.  How 
far  the  bequest  is  beyond  what  is  just,  is  not  for  me  to 
determine. 

2d.  The  circumstances  under  which  the  will  was  made. 
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'These  were  each  as  to  excite  saspicion.  The  testator  had 
.  a  partial  attack  of  appoplexy,  and  it  was  feared  that  another 
would  wholly  incapacitate  him  for  making  a  will.  The 
scrivener  is  sent  for,  and  one  of  the  sons  takes  the  feeble 
and  infirm  old  man  into  his  cutter  on  a  cold,  blustering 
day,  on  a  ride,  and  they  do  not  return  until  nearly  night, 
At  which  time  the  scrivener  is  sent  for.  This  conduct  is 
calculated  to  excite  suspicion  that  the  old  man  is  taken 
away  to  keep  him  out  of  the  reach  of  the  other  children 
until  the  will  is  finally  completed.  It  is  a  subject  of  re- 
mark, also,  that  while,  the  *will  was  being  made,  it  was 
necessary  for  one  of  the  sons  to  be  present  in  order  to  in- 
duce«the  testator,  not  to  give  almost  his  entire  estate  to 
his  son  Isaac,  thus  overlooking  entirely  the  claims  of  his 
other  children.  The  scrivener  seems  to  have  done  his 
duty  fairly,  and  from  his  evidence  it  would  hardly  be 
possible  to  infer  any  undue  or  improper  influence. 

8d.  The  condition  of  the  testator,  mental  and  physical, 
when  the  will  was  made,  and  his  situation  in  the  family  of 
Isaac,  to  whom  he  gave  the  bulk  of  his  estate.  It  is  not 
to  be  disguised  that  the  testator  was  an  old  man,  whose 
faculties  were  in  some  degree  impaired;  he  had  lost  his 
wife,  and  was  in  a  great  degree  helpless,  and  therefore  de- 
pendant entirely,  for  care  and  comfort,  on  his  son  and 
daughter-in-law.  The  son  had  for  years  had  the  exclusive 
management  of  his  property,  and  thus  in  every  way  had 
the  father  under  his  control.  That  the  influence  thus 
acquired  over  the  father  might  be  wielded  for  his  own 
personal  benefit,  is  not  unnatural.  Whether  it  was,  is  not 
for  me  to  say.  Before  a  will  made  under  these  circum- 
stances, which  gives  substantially  all  to  one,  is  admitted  to 
probate,  it  is  due  to  those  cut  oS  that  the  case  be  thor- 
oughly examined. 

I  do  not  wish  to  be  understood  as  intimating  the  opinion 
that  the  will  was  obtained  by  undue  or  improper  in- 
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fluence.  All  I  mean  to  say  is^  that  it  presents  a  case 
which  should,  in  my  judgment,  be  submitted  to  a  jury.    . 

So  far  as  the  refusal  of  the  surrogate  to  admit  the  will 
to  probate  rests  on  the  incapacity  of  the  testator,  it  seems 
to  me  it  was  wholly  erroneous,  and  as  the  refusal  is  placed 
in  part  on  that  ground,  the  only  way  to  do  entire  justice 
to  the  parties  is,  to  reverse  the  decree  and  send  the  queft- 
tion  to  a  jury. 

The  decree  of  the  surrogate  must  be  reversed,  and  an 
issue  must  be  framed  and  tried  before  a  jury  in  Herkimer 
county.  • 

[Onbipa  Obnbbal  Tbbx,  Januaiy  7, 1862.    Btwm,  AUm,  MtiUm  and  Mtirgm, 
Justices.] 
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Althongh  the  role  is  well  setled  that  a  purchaser  of  personal  property  cannot 
defeat  a  reooyeiy  for  the  price  by  showing  that  the  property  is  owned  by 
another,  unless  he  has  been  ousted,  or  there  has  been  a  recorery  by  the  true 
owner ;  yet  there  is  this  important  qualification  to  the  rule — that  if  the  seller 
has  been  guilty  of  fraud  or  deceit,  in  the  sale,  proof  of  the  fraud  will  defeat 
an  action  for  the  price,  although  there  has  been  no  ouster,  nor  recovery  had 
by  the  true  owner. 

Thus,  where  a  vendor  of  logs  which  he  did  not  own,  fraudulently  concealed 
from  the  purchaser,  his  want  of  title  thereto,  and  sold  them  as  his  own ; 
Seid  that  such  concealment  was  a  complete  defense  to  an  action  for  the  pur- 
chase price,  brought  by  his  assignee. 

Where  a  vendor  is  not  the  owner  of  the  property  sold,  he  is  not  entitled  to 
have  it  returned,  when  he  has  been  guilty  of  a  fraudulent  concealment  or 
representation  as  to  his  title,  as  he  would  be  if  he  were  owner,  and  had  been 
guUty  of  some  other  fraud  in  reference  to  the  property. 

Whatever  may  have  been  the  rule  un^er  the  old  system  of  pleading,  it  should 
now  be  held  that  fraud  as  to  title  in  the  seller  should  bar  his  recoveiy  of 
the  price.    Fer  Mulliv,  J. 

A  jury  is  bound  to  take  the  law  from  the  court,  and  can  not  disregard  an  in- 
struction upon  that  subject,  however  erroneous  it  may  be.  If  they  find  a 
verdict  contrary  to  the  instruction  of  the  court,  it  is  the  duty  of  the  court  to 
set  it  aside. 
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APPEAL  by  the  plaintiff  from  an  order  made  at  a  special 
term,  setting  aside  a  verdict,  and  granting  a  new 
trial. 

The  complaint  alleged  that  at  the  time  of  the  making 
of  the  contract  and  agreement  therein  set  forth,  and  for 
three  years  previous  to  the  commencement  of  this  action, 
the  defendants  were  copartners,  and  were  carrying  on 
business  as  such  at  Rohr's  mills,  in  the  county  of  Lewis, 
under  the  name,  style  and  firm  of  John  M.  Prince  &  Co., 
and  that  the  said  John  M.  Prince  did,  during  the  time 
aforesaid,  reside  at  Bohr's  mills,  and  carry  on  the  business 
of  the  said  firm  as  one  of  said  firm  and  general  agent,  and 
had  charge  of  their  business ;  that  the  principal  business 
of  said  firm  was  and  is  the  manufacture  and  sale  of  lumber* 
That  on  or  about  the  1st  day  of  February,  1859,  the  said 
John  M.  Prince  entered  into  an  agreement  with  Morritz 
£lotwig,  which  was  substantially  as  follows,  viz :  The  said 
Klotwig,  upon  his  part,  agreed  to  deliver  upon  the  bank 
of  the  Beaver  river,  or  in  the  channel  t])ereof,  a  certain 
quantity  of  pine  logs,  then  mostly  cut  by  the  said  £lotwig, 
prior  to  the  1st  day  of  May,  1859,  and  the  said  defendants, 
on  their  part,  agreed  to  pay  the  said  Klotwig  for  the 
said  logs,  upon  the  delivery  of  the  same,  or  upon  the  1st 
day  of  May,  1859,  the  sum  of  {300.  That  the  said  Eloi- 
wig  carried  out  all  the  terms  and  conditions  of  the  said 
agreement  upon  his  part,  and  did  deliver  all  the  said  logs 
upon  the  bank  of  the  said  Beaver  river,  or  in  the  channel 
thereof,  prior  to  the  1st  day  of  May,  1859,  and  thereupon 
notified  the  defendants  of  such  delivery  of  the  whole  of 
said  logs  so  contracted  for  as  aforesaid,  and  that  thereafter 
the  said  defendants,  by  the  said  John  M.  Prince  and  their 
servants  and  agents,  accepted  the  said  logs,  and  the  whole 
thereof,  and  took  possession  of  the  same,  and  have  sawed 
th«  whole  or  a  greater  part  thereof  into  lumber,  and  have 
had  and  received  the  said  logs,  under  the  said  agreement^ 
and  that  the  same  were  worth  the  sum  of  (900,  which 
•    Vol.  LXII.  17 
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sam  the  defendants  agreed  to  pay  therefor.  That  on  or 
about  the  24th  day  of  June,  1859,  the  said  Morritz  Klot- 
wig,  for  a  valuable  consideration,  sold,  assigned  and  trans- 
ferred to  this  plaintiff  all  his  right,  title  and  interest  in, 
to,  and  growing  out  of  the  said  contract  for  the  sale  of  logs 
and  the  delivery  of  the  same,  and  all  claims  which  he  had 
against  the  defendants,  and  that  the  said  plaintiff  is  now 
the  lawful  owner  and  holder  of  the  said  claims,  and  that 
the  said  defendants  have  not  paid  to  the  said  Morritz  Klot- 
wig,  or  to  the  plaintiff,  or  to  any  other  person  for  the  use 
and  benefit  of  either  the  said  Klotwig  or  the  plaintiff  any 
portion  of  the  said  sum  of  $300;  but  are  now  justly  in- 
debted to  the  plaintiff  in  the  full  amount  thereof,  with 
interest.  Wherefore  the  plaintiff  demanded  judgment 
against  the  said  defendants  for  the  'sum  of  $300,  together 
with  interest  thereon  from  the  1st  day  of  May,  1859, 
besides  costs. 

The  defendants,  by  their  answer,  admitted  the  partner- 
ship between  th.em,  and  the  assignment  by  Klotwig  to  the 
plaintiff,  of  his  pretended  claim  under  the  contract  to  the 
plaintiff;  and  denied  every  other  allegation  in  the  com- 
plaint. 

The  defendants,  for  further  answer,  alleged,  that  the  said 
Klotwig  occupied  a  saw  mill  above  them  on  Beaver  river ; 
that  in  the  spring  of  1859  the  defendants  were  cutting 
logs  for  their  mill,  several  miles  above  the  said  Klotwig's 
mill,  to  be  driven  down  said  river  to  the  defendants' 
mill,  during  the  spring  flood;  that  said  Klotwig  was 
cutting  logs  above  his  mill  on  said  civer,  and  below 
where  the  defendants  were  cutting  their  said  logs,  and 
said  Klotwig  had  a  few  logs  in  bis  ponds,  all  of  which  the 
said  Klotwig  represented  to  the  defendants  he  owned ;  that 
all  the  said  logs  were  said,  by  said  Klotwig,  to  be  sufiicient 
cient  to  make  75,000  feet  of  lumber ;  that  the  defendants 
and  said  Klotwig  agreed  that  said  Klotwig  should  mark 
with  his  mark,  and  put  Ul  the  said  logs  into  the  river,  so 
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they  might  all  be  driven  down  with  the  defendants  said 
logs,  during  the  spring  flood ;  and  that  said  Elotwig  should 
drive  them. with  the  defendants'  logs^  aided  by  the  defend- 
ants' men^  down  the  said  river,  past  his  mill  and  over  the 
falls  near  the  same^  and  that  when  said  logs  should  arrive 
below  the  said  falls,  said  Klotwig  was  to  be  paid  by  the 
defendants  the  sum  of  $300.  And  the  defendants  alleged, 
that  Klotwig  did  not  mark  the  said  logs,  nor  did  he  pi^t 
into  the  river,  to  be  driven  with  the  defendants  logs,  more 
than  about  one  half  of  the  said  logs  so  contracted  by  him 
to  the  defendants ;  nor  did  he  assist  to  drive  them ;  nor 
had  more  than  about  one  half  of  said  logs  been  delivered 
below  the  said  falls,  by  the  said  Elotwig  or  by  any  person ; 
but  the  balance  still  remained  above  said  falls,  scattered 
along  the  river,  and  a  lage  number  still  remained  upon 
the  bank  of  said  river.  That  since  the  failure  of  said 
Klotwig  to  perform  his  agreement,  as  aforesaid,  the  de* 
fendants  had  only  promised  to  pay  him  said  money  when 
said  logs,  and  all  of  them,  should  have  been  delivered 
below  said  falls,  as  soon  as  possible,  and  after  deducting 
a  reasonable  sum  for  damages. 

The  defendants,  for  further  answer,  alleged  that  all  of 
the  said  logs  represented  by  Klotwig  to  be  his,  and  which 
he  pretended  to  contract  to  the  defendants,  were  cut,  not 
upon  the  said  Klotwig's  land,  but  upon  the  lands  of  one 
LeBay,  of  which  lands  one  P.  S.  Stewart  was  the  agent 
for  the  owner,  to  take  charge  of,  manage  and  sell.  That 
the  said  Klotwig  made  an  agreement  with  the  owner  of 
said  lands  to  cut^  saw-logs  in  a  grove  of  pine,  at  $3  per 
thousand  feet,  and  the  said  logs  cut  in  said  grove,  and  the 
lumber  made  therefrom,  were  to  remain  the  property  of 
the  said  owner  of  the  land  till  they  should  be  paid  for  at 
the  price  aforesaid.  And  the  defendants  averred,  that 
Klotwig  had  never  paid,  as  aforesaid,  for  said  logs,  or  any 
part  thereof;  and  that  said  logs  were,  and  always  had 
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l>een,  the  property  of  the  owner  of  said  lands,  and  that  the 
owner  of  said  lands  and  said  logs  had  made  a  claim  upon 
the  defendants  for  the  same. 

And  the  defendants,  for  farther  answer,  alleged  that, 
before  the  assignment  of  the  pretended  claim  mentioned 
in  the  complaint,  the  said  Klotwig  had  taken  from  out 
Beaver  river,  and  sawed  and  kept  a  great  number  of 
the  defendants'  logs,  which  were  reasonably  worth  from 
$50  to  $75,  and  the  said  Elotwig  had  promised  to  pay  the 
defendants  such  sum  as  said  logs  were  fairly  and  reason- 
ably worth,  which  the  defendants  prayed  might  be  allowed 
as  a  counter-claim  in  this  action. 

The  answer  was  put  in  issue  by  a  reply. 

The  action  was  tried  at  the  Lewis  county  circuit,  before 
Justice  MuLLiN  and  a  jury. 

At  the  conclusion  of  the  evidence,  the  defendants  moved 
for  a  nonsuit,  on  the  ground  that  the  logs  did  not  belong 
to  Klotwig,  but  to  Le  Bay,  at  the  time  of  the  sale,  which 
fact  Elotwig  well  knew.  The  court  denied  the  motion, 
and  the  defendants  excepted. 

The  court  charged  the  jury  that,  ^^  if  Le  Ray  asserted 
hia  title  to  the  logs,  and  forbade  the  defendants'  paying 
Klotwig,  because  he  (Le  Bay)  was  the  owner,  the  plain- 
tiff would  not  be  entitled  to  recover." 

The  defendants^  counsel  requested  the  court  to  order  a 
verdict  for  the  defendants,  on  the  ground  that,  by  the 
proof,  Elotwig  did  not  own  the  logs,  at  the  time  of  the 
salej  and  he  well  knew  the  fistct  that  Le  Bay  did  own  them. 
The  court  refused  to  order  a  verdict  for'  the  defendants^ 
and  the  defendants  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintifl^ 
for  $86. 

The  defendants  moved  for  a  new  trial^  on  the  judge's 
minutes.  TTpon  that  motion  the  following  opinion  was 
delivered : 
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MuLLiK,  J.  The  only  question  presented  bj  the  de- 
fendants' counsel  on  the  motion  for  a  new  trial  is,  whether 
or  not  the  court  erred  in  refusing  to  charge  the  jury  that 
the  title  to  the  logs  was  in  Le  Ray,  and  not  in  ESotwig, 
and  therefore  the  plaintiff  was  not  entitled  to  recover. 
Mr.  Stewart  testified  that  he  was  acquainted  with  the 
place  where  the  logs  were,  and  that  it  was  the  land  of 
Mr.  Le  Bay ;  that  Elotwig  came  to  him  and  wanted  to 
buy  the  pine  timber  on  said  land,  and  he  (S.)  agreed  to 
sell  the  timber  to  Klotwig,  and  when  the  logs  were  cut^ 
£lotwig  was  to  let  him  know,  and  he  (8.)  was  to  send  and 
have  the  logs  marked,  and  Klotwig  was  to  come  and 
settle.  The  logs  were  not  to  be  moved  till  measured. 
Klotwig  never  notified  him,  and  that  subsequently  the 
defendant  Prince  informed  him  (S.)  that  he  had  bought 
the  logs  of  Klotwig,  and  Stewart  forbade  him  to  pay 
Klotwig  for  the  logs.  Stewart  did  nothing  further  toward 
asserting  Le  Kay's  title  to  the  logs ;  he  was  satisfied  he 
would  get  his  pay  of  either  Klotwig  or  the  defendants ; 
Klotwig,  since  suit  brought,  had  paid  Stewart  money, 
which  he  desired  should  apply  on  the  logs ;  but  Stewart 
did  not  consider  the  logs  paid  for.  Klotwig  testifies  that 
he  went  to  Stewart  to  buy  some  pine ;  he  asked  Stewart 
the  price,  who  told  him  it  was  $3  per  thousand  feet^  stand-^ 
ing.  He  hired  it  chopped ;  there  was  no  time  of  payment 
named ;  Stewart  wanted  to  measure  the  logs ;  the  timber 
was  on  a  side  hill  and  some  logs  slipped  into  the  river,  bo 
they  could  not  be  n\easured.  Klotwig  was  contradicted  by 
Adams  in  several  material  matters  testified  to  by  him. 
Stewart  is  uncontradicted  by  Klotwig  or  any  other  witness. 
Indeed,  Klotwig  substantially  concedes  the  facts  as  sworn 
to  by  Stewart.  We  are,  then,  to  assume  tKat  by  the  agree- 
ment between  Stewart  and  Klotwig  the  logs  were  to  be 
measured  and  paid  for  before  being  removed ;  and  that 
they  were  never  measured,  nor  has  the  price  been  paid. 
Under  this  proof,  the  title  of  the  logs  never  passed  from 
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Le  Bay  to  Klotwig.  ( Ward  y.  Shaw,  7  Wend.  406.  An- 
drew V.  Dieteriehj  14  id.  31.  Rapelye  v.  Mackiej  6  Cowen, 
250.  OtUwater  v.  Dodge,  7  ii.  85.  FifeA  v.  5«a<?A,  15  Wend. 
221.  C/oveZ;  v.  jl7t7!,  2  ^^Zd,  374.)  If  title  did  not  pass,  he 
had  Done  to  convey.  He  withheld  knowledge  of  the 
nature  of  his  want  of  title  from  the  defendants^  and  was 
thereby  guilty  of  a  fraud  upon  them.  In  JE9pinasse*8  Nin 
PritM,  (2dpartj  262,)  it  is  said :  The  buyer  may  maintain 
this  action  (case  for  deceit)  against  the  seller  who  so  sells 
without  any  title  to  the  goods  of  another,  though  he  has 
never  sustained  any  damage,  or  the  true  owner  has  not 
retaken  them,  or  even  sued  him  for  them;  for  the  sale, 
under  these  circumstances,  is  itself  an  offense,  and  if  he 
should  want  title,  and  the  goods  are  retaken,  he  might 
be*  remediless  and  sustain  a  mischie£  In  Case  v.  Hall, 
(24  Wend.  102,)  Justice  Bronson  says :  There  is  no  doubt, 
if  the  vendor  fraudulently  represents  the  goods  sold  to  be 
his  own,  when  he  knows  them  to  belong  to  a  stranger,  aa 
action  on  the  case  lies  to  recover  damages  therefor,  though 
the  real  owner  has  not  retaken  the  property;  nor  the 
vendee  suffered  any  actual  damage.  By  these  it  would  seem 
that  a  representation  must  be  expressly  made,  in  orde)*  to 
render  the  vendor  liable.  See  several  of  the  cases  cited  by 
the  learned  justice  in  support  of  the  proposition — an  ex- 
press allegation  of  ownership  is  shown.  But  I  suppose  that 
an  express  allegation  of  ownership  is  not  essential,  that  it  is 
enough  if  the  vendor  sells  the  property  as  his  own,  and  that 
such  sale  is  equivalent  to  a  representation  that  he  is  owner, 
and  the  vendor  is  liable  if  he  fraudulently  conceals  from  the 
vendee  his  want  of  title.  In  2  Black.  Com.  451,  it  is  said : 
^'  In  our  law  a  purchaser  of  goods  and  chattels  may  have 
satisfaction  from  the  seller  if  he  sells  them  as  his  own,  and 
the  title  proves  defective,  without  any  express  warranty  for 
that  purpose." 

In  3  Black  Gem.  165,  it  is  said :  ^'  In  contracts  for  sale 
it  is  constantly  understood,  that  the  seller  undertakes  that 


ONONDAGA— APRIL,  1862.  26$ 


Sweetman  v.  Prince. 


the  commodity  he  sells  is  his  own,  and  if  it  proves  other- 
wise, an  action  on  the  case  lies  against  him  to  exact  dam- 
ages for  the  deceit/' 

In  Early  v.  Garrett,  (9  Bam.  (k  Grtt.  298,)  Bayley,  J., 
says:  If  a  seller  fraudulently  conceals  that  which  he  ought 
to  communicate,  it  will  render  the  contract  null  and  void. 
But  the  authorities  establish  that  the  concealment  must 
be  fraudulent.  Littledale,  J.,  says :  It  has  been  held  that 
when  a  man  sells  a  horse  as  his  own,  when  in  truth  it  is 
the  horse  of  another,  the  purchaser  cannot  maintain  an  ac- 
tion against  the  seller,  unless  he  can  show  that  the  seller 
knew  it  to  be  the  horse  of  another  at  the  time  of  the  sale, 
the  scienter  or  fraud  being  the  gist  of  the  action,  where 
there  is  no  warranty.  (Springwell  v.  Allen,  2  East,  448, 
note  a.  1  Pars,  on  Cont  457  to  459,  and  notes.)  In  2  Esp. 
N.  P.  262,  it  is  said,  the  gist  of  the  action  is  the  sale, 
knowing  the  goods  not  to  be  his  own,  for  the  declaration 
must  be  that  he  did  it  fraudulently,  or  knowing  them  not 
to  be  his  own.  It  is  therefore  incumbent  on  the  plaintiff 
to  prove  that  fact,  that  the  defendant  knew  the  things  sold 
not  to  be  his  own,  at  the  time  of  the  sale,  for  if  the  defend- 
ant had  a  reasonable  ground  to  believe  them  to  be  his  prop- 
erty, (as  if  he  bought  them  bona  fide^)  no  action  will  lie 
against  him.  In  Case  v.  Hallj  cited  (suprOj)  Bronson,  J., 
says :  "  There  was  no  offer  to  prove  fraud ;  a  mail  may  very 
well  be  mistaken  as  to  his  title,  and  we  cannot  therefore 
presume  a  knowledge  of  the  defect.  All  the  cases  before, 
referred  to  on  this  point,  show  the  scienter  to  be  material, 
and  that  it  must  be  proved,  alBBrmatively."  Though  the 
defeadant  occupied  under  a  contract  of  sale,  he  may  have 
honestly  supposed  he  had  a  right  to  cut  the  timber,  not- 
withstanding the  law  is  otherwise.  •  The  case  then  comes 
to  this :  Is  there  proof  of  the  scienter  of  Klotwig,  so  as  to 
charge  him  with  fraud  in  the  sale  to  the  defendants.  He 
knew  the  terms  of  the  sale,  and  he  consequently  knew  that 
he  had  no  title  to  the  logs,  until  they  were  counted  and 
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paid  for.  The  question  of  fraud,  as  such,  was  not  pre- 
sented to  the  jury ;  but  the  jury  were  charged,  that  if 
Le  Bay  owned  the  logs  the  plaintiff  could  not  recover. 
The  error  was  in  not  charging  that  the  plaintiff  did  not 
own  the  logs,  instead  of  leaving  the  question  of  ownership 
to  the  jury.  ^  There  being  no  dispute  as  to  the  facts,  the 
question  was  one  of  law,  and  not  of  fact,  and  should  have 
been  so  treated ;  and  I  think  I  was  in  error,  in  submitting 
the  question  of  ownership  to  the  jury,  and  in  not  instruct- 
ing them  that  Le  Bay,  and  not  Klotwig,  was  the  owner. 
A  new  trial  must  therefore  be  granted,  with  costs  to  abide 
the  event. 

The  motion  for  a  new  trial  was  accordingly  granted ; 
and  the  plaintiff  appealed  to  the  general  term. 

(7.  JE.  StepheM^  for  the  appellant 

I.  The  ground  on  which  the  new  trial  was  granted  was, 
that  as  Le  Bay  owned  the  land,,  and  had  contracted  with 
Elotwig  to  cut  and  have  the  logs  when  he  paid  the  price 
of  the  timber  standing,  and  he  had  not  paid,  and  £lotwig 
omitted  to  disclose  the  facts  at  the  time  of  sale,  the 
plaintiff  could  not  recover,  though  the  purchaser  had  not 
been  evicted,  or  disturbed  in  his  possession  ;  had  not  paid, 
nor  been  .called  on  for  the  pay  by  the  owner,  or  suffered 
any  loss  whatever — ^though  Klotwig  was  of  unquestioned 
ability  to  pay — the  owner  had  no  fear  of  losing,  and  had 
received  part  payment  of  him.  So  that  according  to  this 
ruKng  the  defendants  may  escape  the  payment  to  either 
the  plaintiff  or  Le  Bay,  who  is  not  bound  to  look  to 
them — may  compel  payment  by  Elotwig  of  the  balance 
due,  if  any,  and  the  defendants  go  free..  When  payment 
is  made  by,  or  enforced  of  Klotwig,  this  decision  and  the 
verdict  and  judgment  consequent  upon  it,  will  be  a  final 
bar  to  the  recovery  of  pay  for  the  lumber.  Because  if  the 
defendants  can  make  this  defense,  without  having  been 
evicted  or  suffered  damage,  as  suggested  in  the  opinion. 
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there  is  an  end  of  the  veodee's  liability  to  pay,  though  they 
never  should  be  evicted,  or  called  upon  to  pay  by  the 
owner.  And  what  renders  the  principle  more  injurious 
and  extraordinary  is,  that  the  defendants  knew  of  Le  Bay's 
claim,  and  when  the;  attempted  to  settle  with  Elotwig, 
he  proposed  and  they  offered  to  take  the  amonnt  out  of 
the  price  of  the  logs — called  the  stumpage*-and  after  all 
this,  they  absolutely  promised  to  pay  the  plaintiff  the 
amount,  after  he  had  bought  the  demand. 

The  principle  is  settled,  that  nothing  short  of  actual  evic- 
tion  amounts  to  a  total  failure  of  consideration.  (See  2 
Abbotts  Dig.  p.  33  ;  Vibbard  v.  Johnani,  19  John.  77 ;  Lat^ 
tin  V.  Vail,  17  Wend.  188;  Whitney  v.  Lewie,  21  id.  131; 
TaUmadge  v.  Wallie,  25  id.  114, 116 ;  Lc}fd  v.  JeweU;  1  QreenL 
359 ;  Lamereon  v.  Jfamn,  8  Barb.  9 ;  Winelaw  v.  Buelj  11 
Eaw.  Pr.  373 ;  Tibbits  v.  Ayer,  HiU  dk  Denio'e  Sup.  174) 
The  rule  is  the  same  in  respect  to  personal  as  to  real  estate; 
except  that  on  a  covenant  of  title  to  real  estate,  the  cove- 
nant is  instantly  broken,  and  an  action  lies,  but  without 
eviction  or  payment  of  incumbrance,  the  damages  are  only 
nominal.*  (2  Abbott's  Big.  310,  pt  78.  Belavergne  v.  Nor*- 
ni,  7  Jo?m.  358.  Stanard  v.  Eldridge,  16  id.  254.  HaU  v. 
Beany  13  id.  105.  Be  Forest  v.  Leete^  16  id.  122.)  In  such 
case,  though  the  grantee  may  pay  an  outstanding  incum- 
brance without  waiting  for  an  eviction,  and  recover  what 
he  has  paid,  if  he  sue  before  eviction,  and  without  pay- 
ment, he  can  have  nominal  damages  only.  Title  in  a  third 
person  is  no  defense  in  trover  or  replevin,  unless  the  de- 
fendants claim  under  him.  The  defendants  have  no 
defense,  unless  they  have  sustained  damages  by  the  breach 
of  warranty.  Had  Le  Eay  made  a  claim,  they  might,  per- 
haps, at  their  peril,  have  paid  him,  and  only  diminished 
the  recovery  so  much.  Otherwise  the  purchaser  of  timber 
standing,  its  value  enhanced  fifty  fold,  by  its  being  con- 
verted into  lumber,  selling  it  at  its  enhanced  value,  would 
lose  the  whole,  iind  his  vendee  pay  nothing,  either  to  the 


266  CASES  IN  THE  SUPREME  COURT. 

Swaetman  r.  Prince. 

owner  or  vendor.  Suppose  one  sells  a  horse  for  $100, 
which  he  has  purchased  conditionally  when  a  colt,  at  $5, 
the  purchase  money  remaining  unpaid.  The  non-dis- 
closure of  this  fact  would,  according  to  this  decision,  de- 
prive him  of  the  purchase  price,  though  the  owner  never 
made  any  claim,  or  if  he  should  claim,  and  the  vendee 
should  pay  the  $5,  still  the  vendee  would  hold  the  prop- 
erty, for  that  sum,  though  it  was  worth  $100,  or  $1000. 
This  illustrates  the  rule  requiring  eviction,  and  the  injus- 
tice of  that  laid  down  in  the  opinion  in  this  case.* 

m.  The  answer  does  not  permit  this  defense.  The  only 
ground  of  setting  aside  the  verdict  is,  the  alleged  fraud- 
ulent concealment  of  Le  Eay 's  claim.  The  opinion  admits 
that  without  that  element  the  defense  could  not  stand. 
That  element  is  not  in  the  answer — is  not  presented  in 
this  case — ^and  yet  a  new  atid  complete  defense  is  thus 
allowed. 

rV.  If  fraud  could  be  alleged,  then  no  action  or  defense 
could  be  maintained,  by  a  vendee,  except  upon  a  repudia- 
tion of  the  contract  and  return  of  the  property.  {Masson 
V.  Bovet,  1  DeniOy  69-  B(mghton  v.  Bruce,  20  Wend,  234. 
Wheaton  v.  Baker,  14  Barb.  594.  -  Baker  v.  BobbinSy  2  Denioy 
136.)  And  again,  the  jury  would  seem  to  have  allowed  for 
the  very  claim  of  Le  Kay. 

0.  D.  Adamsy  for  the  respondents. 

1.  The  following  errors  arose  upon  the  trial  of  this 
cause;  and  the- order  for  a  new  trial  wad  the  appropriate 
remedy  for  their  correction :  1.  The  verdict  was  against 
evidence.  The  defendants'  witnesses  were  nowhere  im- 
peached or  contradicted.  Where  the  witness  is  unim- 
peached,  and  his  evidence  is  intrinsically  probable,  neither 
the  court  nor  the  jury  can  disregard  it.  (1  Cowen,  109.) 
2.  The  nonsuit  should  have  been  granted.  If  a  verdict 
would  be  against  evidence,  a  nonsuit  should  be  ordered. 
(1  Ora.  dt  Wat.  on  New  Trials^  279,  280,  690.     8  Mass.  336. 
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1  Wend.  376.)  3.  The  evidence  of  Mr.  Stewart  was  like 
an  andispnted  fact  in  the  case ;  no  question  arose  upon  it 
for  the  decision  of  the  jury.  The  court  should  have  dis- 
posed of  the  case  upon  the  law,  and  have  ordered  a  ver- 
dict for  the  defendants. 

11.  The  sale  by  Klotwig  of  the  logs  in  question  to  the 
defendants — ^when  he  knew  they  were  not  his,  but  Mr. 
Le  Rami's — was  such  a  fraud  as  furnishes  a  good  defense  in 
this  action.  It  is  submitted  that  the  opinion  given  by  the 
learned  justice  upon  granting  the  new  trial  in  this  action, 
is  a  correct  and  true  exposition  of  the  law. 

By  the  Gourt^  Mullin,  J.  It  is  not  necessary  to  cite  au- 
thorities to  show  that  a  purchaser  of  personal  property 
cannot  defeat  a  re^very  for  the  price  by  showing  that 
the  property  is  owned  by  another,  unless  he  has  been 
ousted,  or  there  has  been  a  recovery  by  the  true  owner. 
But  there  is  this  important  qualification  of  the  rule — ^that 
if  the  seller  has  been  guilty  of  fraud  br  deceit  in  the  sale, 
proof  of  the  fraud  will  defeat  an  action  for  the  price, 
although  there  has  been  no  ouster  nor  recovery  had  by 
the  true  owner.  {Case  v.  EaUj  24  Wend.  102,  and  case$ 
cited.)  The  plaintiff's  counsel  has  not  referred  us  to  any 
case  holding  that  the  rule  is  not  as  I  have  stated  it.  But 
he  complains  that  the  cases  referred  to  by  me  do  not  sus- 
tain the  proposition  in  support  of  which  they  are  cited. 
Let  us  examine  them,  and  see  whether  they  do  not  fully 
sustain  it.  In  Case  v.  J?aK,  (24  Wend.  102,)  the  proposi- 
tion is  stated  in  the  head  note,  by  the  reporter,  as  having 
been  decided  in  it.  It  is  true  the  facts  proved  did  not 
make  out  a  case  of  fraud,  yet  the  counsel  argued  it  on  the 
theory  that  facts  were  proved  which  authorized  the  infer- 
ence of  fraud.  And  the  court  is  called  upon  to  declare  its 
opinion  upon  the  legal  question  involved.  Bucket  v. 
VroomaUj  cited  in  the  preceding  case,  holds  that  fraud  or 
deceit  on  the  sale  may  be  insisted  on  by  way  of  defense 
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to  an  action  for  the  price.  (See  aho  Sill  v.  Rood^  15  John. 
230 ;  Beoh  v.  McAli$Ur,  8  Wend.  109.)  In  these  cases  the 
fraud  is  admitted,  by  way  of  defense;  to  avoid  circuity  of 
action.  In  Early  v.  Oarrettj  (9  Bam,  dk  Ores,  928,)  the 
action  was  by  a  purchaser  of  land,  to  recover  of  the  vendor 
the  purchase  money,  because  of  concealment,  by  the  latter, 
of  a  fact  which  ought  to  have  been  communicated.  There 
was  some  evidence  to  show  that  the  defendants  did  not 
know  of  the  existence  of  the  fact  which  it  was  alleged  they 
had  concealed,  and  hence  it  waa  not  fraudulent ;  and  the 
court  held,  that  without  fraud  they  were  not  liable  to  re- 
fund. In  thus  holding,  they  must  have  held  the  converse 
of  the  proposition,  that  if  they  had  known  the  fact  and 
fraudulently  omitted  to  communicate  it,  they  would  have 
been  liable.  The  remarks  of  Bayley  and  Littledale,  Jus- 
tices, were  entirely  appropriate  to  the  case  then  in  hand, 
and  which  applies  directly  to  this.  In  Earli/  v.  Garrett^  the 
possession  of  the  land  had  been  taken,  by  the  landlord, 
from  the  plaintiffs,  but  that  fact  had  no  bearing  on  the 
question  decided  by  the  court.  There  being  no  warranty 
by  the  defendants,  express  or  implied,  there  could  be  no 
recovery,  except  for  the  fraud.  The  cases  cited  in  the  note, 
Williamean  v.  AUison.j  (2  Haiti  ^^))  ^^^  expressly  in  point, 
and  are  recognized  by  this  court  in  Case  v.  Hall^  (cited 
9upra^)  as  authority.  In  addition  to  these  cases,  the  cases 
cited  by  the  counsel  distinctly  recognize  the  same  princi- 
ple. In  Tallmadffe  v.  WalliSj  (25  Wend.  107,)  the  chancel- 
lor distinguishes  the  case  from  one  in  which  the  vendor 
had  been  guilty  of  fraud  or  deceit  in  representing  the  title 
to  be  different  from  what  it  was  in  fact.  In  Lattin  v.  FiitY, 
(17  Wend,  188,)  the  court  held  that  it  is  no  defense  to  an 
action  on  a  note  given  on  the  purchase  of  land  covenanted 
to  be  free  from  incumbrance,  that  it  was  incumbered  by  a 
mortgage.  But  they  say  that  they  thus  hold,  there  being 
no  fraud  in  the  case.  In  Whitney  v.  Letvie,  (21  Wend. 
131,)  it  is  held  that  it  is  no  defense  to  an  action  on  a  bond 
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given  for  the  price  of  land,  in  the  deed  of  which  the 
vendor  covenanted"  for  quiet  enjoyment,  that  the  grantor 
was  not  seised  in  fee  and  had  no  right  to  convey,  if  there 
be  no  allegation  of  any  fraudulent  representation  on  the 
part  of  the  plaintiff  in  respect  to  the  title. 

I  think  we  may  assume,  for  the  purposes  of  this  case, 
that  if  the  vendor  of  the  logs  fraudulently  concealed 
from  the  defendant  the  want  of  title,  this  concealment 
is  a  complete  defense  to  the  action.  But  it  is  said  by 
the  counsel  that  if  it  is  true  that  the  defendants  might 
repudiate  the  sale,  by  reason  of  the  fraud,  they  could 
only  do  so  upon  returning  what  they  have  obtained  through 
the  sale.  Assuming,  for  the  purposes  of  the  argument, 
that  fraudulent  representations  or  concealment,  in  regard 
to  the  title,  stand  on  the  same  footing  with  fraud  com- 
mitted by  a  vendor  having  a  perfect  title,  there  is  this 
answer  to  the  suggestion  in  this  case.  The  defect  of  proof 
was  not  suggested  on  the  trial,  and  we  cannot  say  but  that, 
if  made^  the  proof  would  have  been  supplied. 

But  it  seems  to  me  that  where  the  vendor  is  not  the 
owner  of  the  property  sold,  he  is  not  entitled  to  have  it 
returned,  when  he  has  been  guilty  of  a  fraudulent  conceal- 
ment or  representation  as  to  his  title,  as  he  would  be  if  he 
were  owner,  and  had  been  guilty  of  some  other  fraud  iti 
reference  to  the  property ;  and  one  very  conclusive  reason 
is,  that  the  purchaser  is  himself  liable  to  the  true  owner 
for  the  value  of  the  property,  having  had  it  in  his  pos- 
session and  use.  It  is  not  uncommon  that  the  property 
purchased  may  have  been  sold  or  consumed,  so  as  to  ren- 
der it  impossible  for  the  vendee  to  return  it ;  and  if  he 
cannot  recover'his  purchase  money  of  his  vendor  without 
a  return,  he  is  compelled  to  trust  to  the  solvency  of  the 
seller,  and  at  the  same  time  be  subject  to  an  action  for  the 
value,  to  the  true  owner.  I  am  free  to  say,  I  find  no 
case  authorizing  the  exception,  yet  it  seems  to  me  to  be  a 
reasonable  and  just  one.    It  is  true  that  the  injured  party 
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is  at  liberty,  in  such  case,  to  sue  for  the  damages  actually 
sastained,  withoat  returning  the  property,  and  he  may, 
oh  being  sued,  reduce  the  recovery  for  the  price  by  the 
amount  of  damages  sustained.  But  when  there  is  no  title 
in  the  vendor  suing  for  the  price,  the  damages  to  the  ven* 
dee  are  the  whole  purchase  money  and  its  interest.  Why, 
then,  stand  on  a  question  of  pleading  7  If  the  purchaser, 
by  reason  of  the  fraud,  may  sue  for  his  damages  without 
returning  the  property,  and  those  damages  can  be  no  less 
than  the  money  paid,  why  not  permit  him  to  recover  the 
money  thus  paid,  or  to  bar  the  action  for  the  price,  on 
proof  of  the  fraud.  Whatever  may  have  been  the  rule 
under  the  old  system  of  pleading,  it  should  now  be  held 
that  fraud,  as  to  title  in  the  seller,  should  bar  his  recovery 
of  the  price.  It  is  said  that  great.hardship  will  result  from 
the  rule  applied  in  this  case ;  that  property  purchased  con- 
ditionally, for  a  small  sum,  may  be  so  increased  in  value  by 
the  labor  of  the  purchaser  that  if  a  sale  by  him  for  the 
enhanced  value  may  be  defeated  because  the  small  sum 
agreed  to  be  paid  by  him  has  not  been  paid,  injustice 
would  be  done  him,  and  particularly  so  when  no  recovery 
over  by  the  true  owner  has  been  had. 

The  answer  to  all  this  is,  that  the  injury  is  the  result 
of  his  own  wrong.  Had  he  acted  in  good  faith,  it  would' 
not  have  occurred.  Again,  by  his  unlawful  act  he  has  led 
the  purchaser  from  him  into  a  position  where  he  is  liable 
to  the  full  value  of  the  property  to  the  true  owner,  even  in 
its  improved  condition. 

It  is  also  objected  by  the  plaintiff's  counsel,  that  the 
matter  of  defense  now  insisted  on  was  not  set  up  in  the 
answer.  In  granting  the  motion  for  a  new  trial,  I  held 
that,  on  the  facts  set  out  in  the  answer  and  proved,  deceit 
in  the  sale  was  made  out  The  agreement  between  Klot- 
wig  and  LeBay  was,  that  Elotwig  should  pay  $3.00  per 
thousand  feet  for  the  trees,  standing,  and  the  logs  were 
to  remain  LeKay's  until  paid  for.    Klotwig  was  to  call  on 
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Stewart  and  have  them  measured,  and  instead  of  doing  so 
he  sold  them  to  the  defendaijts.  On  these  facts  there  is 
no  room  for  misunderstanding.  Klotwig  knew  he  was 
not  the  owner ;  he  concealed  the  fact,  and  sold  them  as 
his  own.  There  is  no  conflict  of  evidence.  What  was 
there  for  the  jury  ?  Had  they  found  that  there  was  no 
fraud,  would  not  their  finding  be  against  evidence  ? 

But  there  is  still  another  ground  on  which  it  was  my 
duty  to  have  set  aside  the  verdict.  The  jury  was  instructed 
that  if  LeRay  asserted  his  title  to  the  logs  and  forbade 
the  defendants'  paying  Klotwig,  because  he  (Le  Bay)  was 
the  owner,  the  plaintiflT  could  not  recover.  On  each  and 
all  of  these  points  there  was  no  dispute,  and  it  was  the  duty 
of  the  jury  to  have  found  tor  the  defendants ;  and  omitting 
to  do  so,  there  is  no  remedy  but  to  set  aside  the  verdict. 
It  was  not,  perhaps,  proper  to  have  submitted  the  question 
to  the  juiy,  but  it  should  have  been  disposed'of  as  a  ques- 
tion of  law ;  yet  that  does  not  relieve  the  jury  from  its 
duty  to  conform  to  the  instruction.  It  may  be  that  the 
legal  proposition  laid  down  to  the  jury  was  not  correct 
With  that  it  had  nothing  to  do ;  it  must  take  the  law  from 
the  court,  and  cannot  disregard  its  instruction,  however 
erroneous  it  may  be. 

It  is  for  these  reasons,  mainly,  that  the  new  trial  was 
granted. 

Order  affirmed,  on  the  ground  that  the  verdict  was 
against  the  instruction  of  the  court 

[OvovDAOA  GsvBBAL  Tebm,  April  1,  1862.  MuUinf  Morgan  and  JBaeon, 
Justices.] 


272  CASKS  IN  THE  SUPBKME  COURT. 


Abner  Viokbry  v8.  Franklin  Diokson. 

Where  a  mortgage,  made  without  coiibideration,  for  the  purpose  of  sale,  is  sold 
for  a  sum  less  than  its  face,  the  transaction  is  nsurioos,  and  the  mortgage  is 
▼oid  in  the  hands  of  the  mortgagee. 

A  mortgage  having  no  consideration  whatever,  as  between  the  parties,  exeept 
the  surrender  of  a  prior  mortgage  which  is  usurious  and  void,  is  tainted  ¥rith 
the  usury  of  the  first,  and  cannot  be  enforced. 

The  request  of  a  debtor,  to  a  third  person,  to  become  a  surety  for  him  to  his 
creditor,  for  a  loan,  cannot  purge  a  usurious  transaction  of  its  usury. 

An  unacknowledged  mortgage  is  a  Talid  security  in  the  hands  of  the  mort- 
gagee, exceot  as  against  homa  JkU  purchasers  or  incumbrancers  without 
notice. 

APPEAL  by  the  defendant  from  a  jadgment  entered 
npon  the  report  of  a  referee,  in  a  forecloenre  snit. 
This  case  has  been  twice  tried  before  the  referee,  and 
has  been  once  before  the  court  at  a  general  term  thereof^ 
and  a  new  trial  granted.  (See  35  Barb.  96.)  TTpon  the 
first  trial,  the  referee  held  that  the .  answer  of  nsury  did 
not  set  up  facts  sufficient  to  constitute  a  defense,  because 
it  did  not  appear  that  this  defendant  was  in  any  way  a 
surety  for  John  W.  Dickson.  The  court,  however,  upon 
looking  into  the  answer,  were  of  opinion  that  the  allega- 
tion that  the  bond  and  mortgage  were  made  at  the  request 
of  John  W.  Dickson,  made  him  a  surety  for  him,  and  con- 
sequentl}"^,  that  he  could  set  up  the  defense.  Upon  the 
second  trial  the  defense  of  usury  was  the  on]y  one  tried, 
and  the  -referee  found  expressly,  as  matter  of  fact,  that 
Franklin  Dickson  did  not  execute  his  two  mortgages  as 
surety  for  John  W.,  but  for  his  sister  Mary,  who,  upon 
the  purchase  of  John's  interest  in  the  farm,  agreed  to  take 
up  and  discharge  the  original  mortgage  held  by  the  plain- 
tiff. And  the  referee  found  and  reported  that  the  plaintiff 
was  entitled  to  the  usual  judgment  for  the  foreclosure  and 
sale  of  the  mortgaged  premises. 

W.  Porter^  for  the  appellant 

Smith  dt  Markham^  for  the  respondent. 
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By  the  Courts  Mullik,  J.  The  first,  and  perhaps  most 
important  question  in  this  case  is,  whether  the  original 
mortgage  given  by  John  W.  Pickson  to  Noyes,  was  given 
to  raise  money  upon  by  a  sale  of  it  for  so  much  money  as 
could  be  obtained  therefor,  or  whether  it  was  given  for 
that  purpose,  and  also  to  secure  him  for  his  indorsements  ? 
The  facts  bearing  on  the  question  are  briefly  these':  John 
W.  Dickson,  before  November,  1857,  when  the  mortgage 
above  mentioned  was  given,  died  seised  of  certain  prem- 
ises, of  which  those  in  question  in  this  suit  are  a  part, 
leaving  a  widow  and  five  children  his  heirs,  and  only 
heirs  at  law,  and  who  became  owners  of  the  said  property. 
The  family  resided  on  the  farm  with  the  mother^  who  car- 
ried it  on.  She  got  into  debt,  and  Noyes  became  indorser 
on  her  paper.  These  notes  had  been  discounted  at  the 
bank,  and  it  being  troublesome  to  get  the  paper  renewed, 
it  was  proposed  by  John  W.  Dickson,  or  it  was  proposed 
to  him  by  Noyes,  to  make  a  mortgage  at  two  years,  upon 
his  undivided  interest  in  the  farm,  sell  it,  and  with  the 
avails  pay  the  notes  on  which  Noyes  and  himself  were  in- 
dorsers.  A  mortgage  for  $1200  was  thereupon  made  by 
John  W.  Dickson  to  said  Noyes,  bearing  date  1st  Novem- 
ber, 1857;  and  the  same  was  duly  acknowledged  and 
recorded.  Sundry  attempts  were  made  to  s^ll  the  mortgage, 
as  well  by  Noyes  as  by  John  W.  and  Mrs.  Dickson,  with- 
out success.  It  was,  however,  finally  sold  to  the  plaintiff 
in  this  suit,  for  the  sum  of  $1000,  which  sum  was  paid 
partly  in  cash  and  partly  in  paper  which  the  plaintiff  held 
against  Mrs.  Dickson.  In  March  1858,  Mary  Dickson  pur- 
chased the  interest  of  her  brother  John  W.,  in  the  farm. 
And  Franklin,  another  brother,  at  the  request  of  Mary 
and  her  mother,  substituted  a  mortgage  made  by  him 
upon  his  interest  in  the  farm,  for  the  sum  of  $1200,  pay- 
able to  the  plaintiff,  and  the  latter  accepted  the  said  mort- 
gage in  lieu  of  the  one  made  by  John  W.,  and  he  discharged 
said  last  mentioned  mortgage  of  record.    It  was  to  foreclose 
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this  mortgage  that  this  action  was  brought  .  The  cause  was 
referred,  and  the  referee,  among  other  things,  finds  the 
mortgage  first  above  described  was  given  to  secure  Noyes 
for  his  indorsements  for  Mrs.  Dickson,  as  well  as  to  sell 
and  raise  money  to  pay  paper  indorsed  by  him.  He  also 
finds,  as  matter  of  fact,  that  when  Mary  Dickson  purchased 
of  John  W.  Dickson  his  interest  in  the  farm,  she  agreed 
to  pay,  as  part  of  the  consideration  therefor,  the  aforesaid 
mortgage.  The  appellant's  counsel  insists  that  these  find- 
ings are  unsupported  by  the  evidence.  It  is  necessary, 
therefore,  to  ascertain,  before  proceeding  to  the  examina- 
tion of  the  questions  of  law  in  this  case,  whether  the  facts 
have  been  properly  found  by  the  referee. 

Ist.  Was  the  consideration  of  the  first  mortgage,  given 
by  John  W.  Dickson  to  Noyes,  in  whole  or  in  part,  to 
secure  the  latter  for  his  indorsements  for  Mrs.  Dickson  7 
John  W.  Dickson  testifies  in  the  most  unqualified  terms 
that  his  mortgage  to  Koyes  was  made  to  be  sold  in  order 
to  raise  money  to  pay  up  the  paper  on  which  Noyes  and 
himself  were  indorsers,  and  for  no  other  purpose.  Koyes 
testifies  that  when  the  mortgage  was  executed  to  him  by 
John  W.  Dickson,  he  held,  to  secure  him  for  his  indorse- 
ments for  Mrs.  Dickson,  a  mortgage  executed  by  Mary, 
for  the  sum  of  $1000,  which  was  not  acknowledged.  He 
says,  ^^  we  had  trouble  in  getting  notes  discounted  to  take 
up  notes  which  I  had  indorsed  with  John  for  his  mother. 
This  gave  rise  to  the  conversation  about  the  mortgage. 
John. said  he  would  give  me  a  mortgage  to  run  one 
year,  and  I  told  him  I  thought  I  could  raise  the  money  on 
it,  and  take  up  the  notes  I  had  signed.  I  had,  before  this, 
told  John  that  the  mortgage  given  by  Mary  to  me  had 
not  been  acknowledged,  and  that  I  did  not  deem  it  good 
security.  He  said  he  would  give  me  one  that  would  be 
good  security,  and  take  up  the  notes.  Before  the  mort^- 
gage  was  made,  I  told  John  I  co^uld  sell  it  for  the  monev 
and  get  the  face  of  it.    It  was  agreed  between  us  that  th^ 
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notes  I  was  on  should  be  taken  up  by  the  proceeds  of  the 
sale,  and  the  balance  John  was  to  have,''  He  also  says: 
"  I  can't  remember  what  reply  John  made  when  I  said  I 
did  not  regard  Mary's  mortgage  as  very  good  security,  on 
account  of  its  not  being  acknowledged.  At  that  time  he 
said,  according  to  my  recollection,  that  he  would  give  me 
a.mortgage  that  would  be  good  security,  or  that  we  could 
get  the  money  (m,  or  something  like  that^  an  I  can  recollect^ 

The  foregoing  is  all  the  evidence,  in  the  case  on  the 
point  nnder  consideration,  and  it  falls  far  short  of  estab- 
lishing the  proposition  that  the  consideration  of  the  first 
mortgage  was  given  in  part  to  secure  IToyes  for  his  in- 
dorsements for  Mrs.  Dickson,  except  so  far  as  he  would 
be  secured  by  the  sale  of  it,  and  the  application  of  the 
proceeds  in  payment  of  the  paper  indorsed  by  him.  The 
mortgage  was  made  because  of  the  difficulty  in  renewing 
paper,  and  for  the  purpose  of  paying  it.  Noyes  expressly 
declares  that  before  the  mortgage  was  made  he  told  John' 
he  could  sell  it  for  the  money,  and  get  the  face  of  it,  and 
it  was  agreed  between  them  that  the  notes  he  (Koyes) 
was  on  should  be  taken  up  by  the  proceeds  of  the  sale, 
and  the  rest  John  was  to  have.  Again,  when  he  says  that 
'  John  told  him  that  he  would  give  a  mortgage  that  would 
be  good  security,  he  adds,  or  that  he  conld  get  the  money 
on.  It  was  never  agreed  that  Koyes  should  take  the 
mortgage  to  hold  as  security.  The  acts  of  the  parties 
under  it  show  conclusively  that  it  was  not  given  to  be 
held  as  security,  but  on  the  contrary,  to  be  sold.  After  it 
was  delivered  to  Koyes,  he  made  several  inefi:ectual  efforts 
to  sell  it,  and  he  returned  it  to  John  after  each  effort,  and 
John  and  his  mother  tried  to  effect  a  sale  of  it,  without 
success.  If  the  mortgage  had  been  delivered  as  an  oper- 
ative security,  can  it  be  supposed  that  it  would  have  been 
returned  to  the  mortgagor  to  traffic  with  ? 

The  mortgage  given  by  Mary  to  Noyes  was  a  valid  secu- 
rity in  his  bands,  although  unacknowledged,  except  as 
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against  bona  fide  purchasers  or  incumbrancers  without 
notice.  Although  Noyes  declared  to  John  that  he  did  not 
consider  Mary's  mortgage  as  security,  he  does  not  seem  to 
have  surrendered  or  canceled  it  on  the  receipt  of  John  W. 
Dickson's  mortgage.  It  seems  to  me  impossible  to  hold, 
on  this  evidence,  that  the  mortgage  from  John  W.  Dick- 
son to  Noyes  was  given  for  any  other  purpose  than  to  sell, 
at  the  first  opportunity,  and  for  such  price  as  could  be 
obtained  therefor. 

2d.  Did  Mary  agree,  as  part  of  the  consideration  for 
the  purchase  of  the  interest  of  John  W.  Dickson  in  the 
farm,  to  pay  off  and  take  up  the  mortgage  given  by  him 
to  Noyes?  If  by  the  terms  "pay  off  and  take  up,"  aa 
used  by  the  referee  in  his  finding,  is  meant  that  Mary  was 
to  pay  the  $1200  and  interest  due  on  the  Hfoyes  mortgage, 

and  the  sum  of  $1500  to  John  W.  Dickson  for  his  share 

•  

of  the  farm,  the  finding  cannot  be  supported.  There  is 
no  evidence  that  she  ever  agreed  to  pay  for  John  W.^s 
interest  in  the  farm,  one  dollar  more  than-  $1500.  But  it 
is  true  that  ahe  agreed  to  relieve  the  share  of  the  farm 
allotted  to  him,  in  the  partition,  and  which  he  had  con- 
veyed to  Mary,  from  the  lien  of  the  fToyes  mortgage,  so 
that  the  mortgage  which  she  gave  John  for  the  purchase 
money  should  be  the  first  lien  thereon.  John  had  given 
the  mortgage  for  the  benefit  ancT  accommodation  of  his 
mother.  The  money  to  be  raised  upon  it  was  to  be  ap- 
plied in  payment  of  the  debts  for  which  N^oyes  held 
Mary's  mortgage  as  security,  and  it  was  entirely  proper 
that  as  John  was  dissolving  his  connection  with  the  prop- 
erty of  the  family,  his  own  property  should  be  relieved 
from  the  lien  of  the  family  debts.  The  substitution 
of  Franklin's  mortgage  accomplished  this  purpose,  and 
all  that  was  contemplated  by  the  parties  was  fully  ttttained. 
This  falls  far  short  of  an  agreement  to  pay  off  the  mort- 
gage as  part  of  the  purchase  money  of  the  farm. 
If  I  am  right  in  my  conclusion  that  the  Noyes  mortgage 
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was  made  without  consideration,  for  the  purpose  of  sale, 
it  follows  that  as  the  sale  was  for  a  sum  less  than  its  face, 
the  transaction  was  usurious,  and  the  mortgage  was  void 
in  the  hands  of  the  plaintiff. 

.  We  come  now  to  the  mortgage  in  question.  As  be- 
tween Franklin  Dickson,  the  mortgagor,  and  the  plaintiff, 
there  was  no  consideration  whatever  for  the  mortgage, 
except  the  surrender  of  the  prior  mortgage,  which  was 
usurious  and  void.  That  the  new  mortgage  was  given  by 
Franklin,  and  accepted  by  the  plaintiff  at  the'  request  of 
Mrs.  Dickson  and  her  daughters,  cannot  change  the  result. 
The  last  named  persons  were  not  parties  to  the  giving  of 
the  first  mortgage,  nor  to  the  giving  of  the  one  in  suit, 
except  so  far  as  they  requested  it  to  be  done.  This  cannot 
purge  the  transaction  of  usury,  nor  give  validity  to  a  de- 
funct mortgage.  Mrs.  Dickson  was  the  principal  debtor ; 
b^r  daughter  gave  a  mortgage  to  secure  Noyes,  the  in- 
dorser;  she  thereby  became  surety  for  her  mother. 
Franklin,  at  the  request  both  of  his  mother  and  Mary, 
gave  the  mortgage  in  question  ;  he  became  surety  for  his 
mother.  How  the  request  of  the  debtor  to  a  third  person, 
to  become  surety  for  him  to  his  creditor  for  a  loan,  can 
purge  a  usurious  transaction  of  its  usury,  J  cannot  com- 
prehend. It  seems  to  me  that  the  substituted  mortgage 
is  tainted  with  the  usury  of  the  first,  and  that  it  cannot  be 
enforced.  It  is  insisted,  however,  by  the  plaintiff's  coun- 
sel, that  inasmuch  as  Mary,  Martha  and-  Clara  gave  to 
Franklin  a  personal  mortgage  upon  property,  suflScient  in 
value  to  satisfy  it,  he  cannot  set  up  the  defense  of  usury. 
Before  proceeding  to  examine  this  proposition,  let  us 
ascertain  in  what  relation  the  parties  stood  to  each  other, 
in  reference  fo  the  mortgage  debt.  Mrs.  Dickson  was  thd 
original  debtor ;  the  notes  indorsed  by  Noyes  and  John 
W.  Dickson  were  made  by  her.  John  W.  gave  his  mort- 
gage to  raise  money  to  pay  the  debts ;  he  thereby  became 
her  surety ;    his  mortgage  was  void  for  usury.     By  an 
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arrangement  between  John  and  his  sister,  she  is  to  relieve 
his  share  of  the  farm  from  this  mortgage  ;  she  is  not  to 
pay  it  as  part  of  the  purchase  money.  When  the  lien  is 
transferred  from  the  fifth  owned  by  John  to  the  fifth 
owned  by  Franklin,  the  agreement  of  Mary  is  performed. 
The  new  mortgage,  made  without  consideration,  is  sui- 
stitvted  for  the  usurious  mortgage  by  the  new  surety.  The 
old  debt  is  not  paid  except  9ub  modo.  All  the  parties  con- 
nected with  these  subsequent  arrangements  are  sureties 
for  the  mother.  When  Mary  and  the  other  sisters  gave 
the  chattel  mortgage  to  Franklin,  they  did  not  owe  the 
plaintiff  anything ;  they  had  no  interest  in  the  mortgages 
given  to  the  plaintiff,  and  had  no  power  to  either  ratify 
the  usurious  agreement,  or  to  waive  the  defense.  Their 
mortgage  stood  as  indemnity  to  Franklin  in  the  event  he 
paid  the  debt  It  was  optional  with  him  to  pay  the  debt 
or  to  stand  on  his  .defense.  If  he  elected  to  do  the  latter, 
and  succeeded,  the  chattel  mortgage  became  of  no  value. 
Had  the  mother  put  this  security  into  Franklin's  hands  to 
indemnify  him,  other  questions  might  arise.  But  the 
daughters  could  not,  by  any  act  of  theirs,  impair,  in  any 
manner^  Franklin^s  right  to  resist  the  foreclosure  of  his 
mortgage  on  the  ground  of  usury. 

I  have  already  remarked  that,  on  the  evidence,  it  could 
not  be  said  that  Mary  agreed  to  pay  the  Nojes  mortgage, 
in  addition  to  the  $1500,  as  the  price  of  John  W.  Dickson's 
interest  in  the  farm.  Had  she  so  done  she  could  not  have 
set  up  the  defense  of  usury.  But  she  has  not  been  placed 
in  a  situation  where  she  was  called  on  to  make  any  such 
defense,  and  hence  it  is  unnecessary  to  inquire  what  rights 
she  may  have  in  regard  to  it.  But  assuming  that  she  did 
agree  to  pay  the  mortagage,  (which  is  all  that  can  possibly 
be  claimed  by  the  plaintiff,)  how  are  the  rights  of  the  par- 
ties altered?  The  debt,  in  the  event  supposed,  became 
hers,  and  she  could  not  defend  on  the  ground  of  usury. 
She  did  not  pay  the  debt,  nor  did  she  procure  any  one  to 
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pay  it ;  she  procured  the  plaintiff  to  sabstitute  his  mort- 
gage in  place  of  the  usurious  one,  thus  leaving  the  usu- 
rious agreement  in  full  force.  Franklin  assumed  the 
usurious  debt,  and  no  person  ever  became  liable  to  the 
plaintiff  for  the  debt)  except  Franklin,  and  he  has  never 
ratified  nor  waived  the  usury.  John  W.  Dickson  never 
ratified -the  usurious  agreement  The  agreement  of  Mary 
would  have  been  performed  by  defeating  a  foreclosure  on 
the  ground  of  usury,  as  effectually  as  by  payment,  if  she 
could  have  had  an  opportunity  to  allege  and  prove  it. 

The  purchaser  of  premises  subject  to  a  usurious  mortgage, 
may  resist  a  foreclosure  by  reason  of  tiie  usury,  unless  he 
has  agreed  to  pay  the  usurious  debt  as  a  part  of  the  price 
of  the  land.  I  have  already  attempted  to  show  that  Mary 
had  never  made  any  such  agreement,  and  of  course  no 
waiver  of  the  usury  can  be  predicated  upon  any  such 
ground. 

I  am,  therefore,  of  the  opinion  that  the  judgment  should 
be  reversed,  and  a  new  trial  had,  and  the  order  of  refer- 
ence vacatedL 

Judgment  accordingly. 

[Ohohdaoa  Gbhbbal  Tbbm,  April  1,  1862.    F^ekham^  Mitrgtm,  MnUm  and 
Maeotif  Jnstioes.] 
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EblIiOOQ  v8.  Howell  and  bther^. 

Where  a  party,  by  motion,  seeks  relief  from  a  sale  of  mortgaged  premises 
made  by  a  referee,  upon  the  assumption  that  a  regular  Judgment  existed, 
under  which  the  referee  was  duly  appointed,  and  that  he  had  giren  the 
requisite  and  usual  notice  of  sale,  and  proceeded  to  offer  the  premises, 
thereunder,  and  executed  his  deed  m  pursuance  of  the  sale  so  made  by  him, 
no  question  as  to  technical  or  formal  irregularities,  required  by  rule  46 
to  be  spedfled  in  a  notice  of  motion,  arises,  and  the  rule  does  not  apply. 

Any  person  .whosd  rights  are  ii^jurionsly  affected  by  a  judgment,  or  a  sale  of 
property  under  it,  may  moTe  to  set  aside  the  same,  although  he  is  not  a 
party  to  the  suit. 

Thus  where  0.  paid  $1410  for  the  equity  of  redemption  in  mortgaged  jlremises 
sold  under  the  direction  of  assignees  in  bankruptcy,  and  took  a  nominal  title 
to  £.,  who  subsequently  couTeyed  all  his  right,  title  and  interest  in  the 
premises,  to  0.,  for  whom  he  was  a  mere  trustee ;  Meld  that  0.  had  such  a 
standing,  as  to  the  equity  of  redemption,  as  would  enable  him  to  invoke  the 
equitable  power  of  the  court  over  a  judgment  of  foreclosure  and  a  subse- 
quent sale  thereunder ;  and,  if  a  proper  case  was  shown,  entitle  him  to  have 
the  foreclosure  sale  set  aside,  and  a  resale  ordered. 

No  acUon  will  lie  to  set  aside  a  sale  of  property  of  the  judgment  debtor  under 
a  Judgnoent.    The  only  remedy  is  by  motion  to  set  aside  the  judgment 

Resales  are  ordered  upon  less  evidence  of  fraud,  surprise,  accident,  or  miscon- 
duct of  the  officer  making  the  sale,  where  the  plaintiff  or  mortgagee  is  the 
purchaser,  and  the  rights  of  third  parties,  or  bona  Jlde  purchasers  have  not 
intervened,  than  when  a  stranger  tb  the  suit  is  the  purchaser. 

A  sale  under  a  judgment  will  not  be  set  aside,  in  the  absence  of  fraud,  surprise, 
or  well  grounded  misapprehension,  simply  because  a  higher  price  can  be 
reasonably  anticipated  on  a  resale  of  the  premises. 

Where,  prior  to  a  sale  of  mortgaged  premises,  under  a  judgment  of  foreclosure, 
the  plaintiff  and  his  attorney  were  aware  that  £.  had  become  the  purchaser 
of  the  equity  of  redemption,  and  that  he  was  intending  to  pay  off  the  plain- 
tiff's  claims,  or  protect  himself  by  an  amicable  arrangement  with  the  plain- 
tiff, and  thus  sivoid  a  sale  on  the  judgment ;  and  on  the  day  of  the  sale,  the 
plaintiff  was  informed  that  0.  was  interested  iSi  the  premises,  and  that  a 
bona  Jlde  effort  was  being  made  by  him  either  to  obtain  an  assignment  of*  the 
judgment  or  te  pay  the  same ;  or  to  attend  the  sale  and  bid  in  the  premises ; 
but  the  sale  was  finally  made,  in  the  presence  of  only  a  few  persons,  and 
the  property  bid  off  by  the  plaintiff,  without  any  effort  to  notify  £.  or  0. 
that  the  sale  was  about  to  take  place,  or  in  what  part  of  the  house  it  was  to 
be  made ;  and  their  agent,  who  went  to  the  house  designated,  for  the  pur- 
pose of  attending  the  sale,  did  not  know  that  the  sale  was  going  on ;  SeU 
that  this  was  a  proper  case  for  setting  aside  the  sale,  and  granting  a  resale, 
on  the  execution  of  a  bond  to  the  plaintiff  to  secure  the.  amount  of  his  bid. 
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TEEIS  action  was  brought  to  foreclose  a  mortgage  held 
by  the  plaintiff  executed  by  the  defendant  Howell, 
npon  which  a  decree  of  foreclosure  was  entered,  and  sale 
advertised  by  the  sheriiF  of  Lewis  county,  as  referee,  to  take 
place  on  the  20th  of  January,  1872^  "  at  Howell's  Hotel, 
in  th^  village  of  Lowville,  at  10  o'clock  a.  m."  On  that  day, 
as  claimed  by  the  plaintiff,  the  premises  were  sold  by  the 
sheriff^  as  referee,  at  public  auction,  and  were  struck  off 
to  the  plaintiff  for  .$2701.64^  he  being  the  highest  bidder. 
On  the  23d  of  August,  1871,  the  defendant  Howell  was 
adjudged  a  bankrupt,  on  the  petition  of  his  creditors,  and 
on  the  2l8t  of  November,  1871,  an  order  was  made  in  the 
17.  S.  district  c6urt  authorizing  Rufus  L.  Rogers  and  Lewis 
A.  Scott,  assignees,  to  sell  the  said  mortgaged  premises, 
subject  to  the  liens  thereon.  They  advertised  and  sold 
them,  at  auction,  on  the  19th  of  January,  1872.  Ralph 
Glasgow  attended  the  sale,  and  bid  them  off  for  $1410. 
They  were  conveyed,  by  his  direction,  by  the  assignees,  to 
Russell  J.  Easton.  Said  Easton,  by  his  deed,  bearing 
date  February,  1872,  conveyed  the  premises  to  John  O'Don- 
nel,  who  furnished  the  money  to  pay,  and  was  the  real  party 
making  the  purchase  at  the  assignees'  sale. 

On  the  13th  day  of  February,  at  the  Onondaga  special 
term,  a  motion  was  made,  in  behalf  of  O'Donnel,  to  set 
aside  the  mortgage  sale  of  the  20th  of  January,  and  was 
*^  denied  without  prejudice  to  Russell  J.  Easton  renewing 
the  same,  or  of  his  assignee  to  renew  it ;  that  said  renewal 
motion  may  be  mad^  for  the  March  special  term  to  be  held 
at  Watertown." 

The  motion  is  made  on  behalf  of  O'Dolinel,  to  set  aside 
or  open  the  sale,  made  the  20th  of  January,  of  the  mort- 
gaged premises,  and  numerous  affidavits  are  presented. 

It  was  admitted  on  the  argument  that  no  order  had  been 
obtained  confirming  the  sale.  On  the  argument  an  offer 
to  bid  the  amount  of  the  plaintiff's  mortgage  and  costs 


282        OASES  IN  THE  SUPREME  COURT. 

Kellogg  V,  Howell. 

was  made,  and  to  give  a  bond  to  that  effect,  in  case  a  resale 
should  be  ordered. 

Abram  L  Mereness  and  Henry  A.  Foster,  for  the  motion. 

CorrUlius  E.  Stephens,  opposed. 

Haedin,  J.  When  this  motion  was  opened,  several  pre- 
liminary objections  were' made,  to  wit : 

1.  That  the  notice  of  motion  did  not  specify  any  irregu- 
larity complained  of. 

2.  That  the  moving  party  had  no  title  to  the  premises. 

3.  That  the  grant  from  Easton  to  the  moving  party 
was  void. 

4.  That  the  moving  party,  by  furnishing  the  money  to 
Easton,  and  by  taking  a  deed  from  him,  derived  no  right 
or  equity,  authorizing  him  to  make  this  motion. 

5.  That  Easton  had  no  cause  of  action,  or  right,  to 
assign. 

6.  That  Easton  did  not  propose  to  assign  his  right  to 
make  this  motion,  but  merely  conveyed  his  interest  in  the 
premises. 

Having  reserved  the  decision  of  the  questions  raised 
preliminarily,  they  will  now  be  considered  and  passed 
upon.  The  first  objection  is  predicated  upon  the  require- 
ments of  rule  46 ;  but  as  this  motion  seeks  relief  from  the 
sale  made  by  the  referee,  upon  the  assumption  that  a  reg- 
ular judgment  existed,  in  which  he  was  duly  appointed, 
and  that  he  had  given  the  requisite  and  usual  notice  of 
sale,  and  proceeded  to  offer  the  premises  thereunder,  and 
executed  his  deed  in  pursuance  of  the  sale  so  made  by 
him,  no  question  as  to  technical  or  formal  irregularities 
referred  to  in  the  standing  rule  arises,  and  the  rule  does 
not  apply  to  this  motion. 

The  second  objection  assumes  that  the  moving  party  has 
no  title  to  the  premises.    This,  of  course;  depends  upon 
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fhe  effect  which  shall  be  given  to  the  sale  had  in  parsn- 
ance  of  the  judgment  herein.  It  must  be  obvious  that  if 
the  sale  is  set  aside^  then  the  deed  of  Easton  to  O'Donnel 
is  effectual  for  the  purpose  of  vesting  in  him  the  equity  of 
redemption. 

The  third  objection  is  untenable,  for  the  assumption  is 
erroneous  in  so  far  as  it  rests  upon  the  idea  that  the  title 
and  possession  supposed  to  be  held  by  Kellogg,  under  the 
sale  and  purchase,  is  adverse  to  that  taken  by  Easton  from 
the  assignees.  Both  are  derived  from  Howell,  and  section 
147  of  1  Revised  Statutes,  page  690,  (Edmonds'  ed.,)  is  in- 
applicable,    (22  N.  T.  170.    39  Barb.  513.) 

It  may  be  observed,  as  to  the  remaining  objections,  that 
the  moving  papers  clearly  establish  that  the  $1410  paid 
for  the  equity  of  redemption  purchased  at  the  assigneee's 
sale,  on  the  19th  of  January,  was  furnished  by  the  party 
now  asking  the  equitable  power  of  the  court,  and  that  he 
has  since  acquired  all  the  interest  and  title  of  Easton,  and 
stands  in  his  shoes,  with  respect  to  the  title,  and  that  if 
the  srie  is  allowed  to  stand,  he  is  the  party  to  suffer.  It 
is  true  that  he  is  not  the  owner  of  a  cause  of  action  by 
assignment,  which  would  enable  him  to  maintain  an  action 
to  set  aside  the  sale  and  conveyance  to  the  plaintiff  it  be- 
ing well  settled  that  a  remedy  by  action  does  not  exist. 
(Gould  V.  Mortimer,  26  Row.  Pr.  167 ;  30  N.  Y.  80.) 
.  In  Q-ould  V.  Mortimer,  (supra,)  Judge  Mullin  uses  lan- 
guage which  so  pertinently  applies  to  the  objections  now 
under  consideration,  that  it  is  not  inappropriate  to  quote 
the  same.  He  says :  '^  Every  person  whose  rights  are 
injuriously  affected  by  the  judgment,  or.  proceedings  un- 
der it,  has  the  right  to  move  the  court  to  set  aside  or 
amend  them,  although  he  is  not  a  party  to  the  suit"  Sub- 
sequent judgment  creditors-have  been  allowed,  repeatedly, 
to  vacate  prior  judgments  that  were  fraudulent.  (Chap- 
pet  v.  Ghappel,  2  Kern.  216.)  In  this  case  Judge  Dean,  at 
page  222,  asserts,  '^  that  the  court  has  control  over  its  own 
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jadgmente,  and  may,  on  motion,  for  cause  shown,  set 
them  aside."  (15  Sow.  67.)  And  judgment  creditors 
have  been  allowed  to  set  aside  mortgage  foreclosure  sales, 
although  not  parties  to  the  suit.  In  American  Insurance 
Company  v.  Oakley^  (9  Paige,  259,)  there  were  several  judg- 
ments against  the  premises,  and  the  parties  who  sought  to 
set  aside  the  sale  and  obtain  a  resale  had  redeemed  the 
premises  from  a  prior  judgment  sale  on  executions,  and 
thereby  became  entitled  to  the  rights  of  the  purchaser  in 
the  surplus  moneys  upon  the  mortgage  sale,  after  paying 
the  complainant's  debt  and  costs,  and  the  chancellor 
ordered  the  sale  to  be  set  aside. 

The  conclusion  reached  upon  the  preliminary  objec- 
tions is,  that  they  must  be  overruled,  and  that  the  mov- 
ing party  having  paid  $1410  for  the  equity  of  redemption 
in  the  premises  sold  under  the  judgment  herein^  and  hav- 
ing taken  a  nominal  title  to  Easton  from  the  assignee,  and 
Easton  having  conveyed  all  his  right,  title  and  interest  in 
the  premises  before  this  motion  was  made,  and  having,  by 
his  affidavit,  declared  that  he  was  trustee  for  O'Donnel, 
the  moving  party  has  such  a  standing,  as  to  the  equity  of 
redemption,  as  will  enable  him  to  invoke  the  equitable 
power' of  the  court  over  the  judgment  and  sale  herein; 
and  if  a  proper  case  is  made,  within  the  settled  principles 
applicable  to  it,  is  entitled  to  have  the  sale  set  aside  and  a 
resale  ordered,  on  such  terms  as  shall  be  just  and  proper. 

The  referee  appointed  to  make  the  foreclosure  sale  adver- 
tised the  same  to  take  pll^ce  at  the  ''  Howell  House,  on  the 
20th  of  January,  at  10  a.  m.,**  and  between  the  hours  of  10  and 
11  A.  M.  of  that  <lay  appeared  in  the  office,  which  is  situated 
in  front  of  the  bar-room,  and  separated  therefrom  only  by 
an  archway,  and  engaged  with  numerous  other  persons  in 
the  biddings  there  taking  place*  as  to  some  accounts  being 
sold ;  and  as  such  sale  was  about  concluded,  and  about 
twenty  minutes  before  11  o'clock,  passed  from  the  office 
into  a  hall  of  about  16  feet  in  width/  and  thence  across 
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the  hall  into  a  reading  room  or  sample  room,  sitaated  on 
the  same  floor  as  the  office,  and  fronting  npon  the  same 
street  as  the  office,  and  there,  in  the  presence  of  some 
seven  persons,  concluded  the  sale  of  the  mortgaged 
premises. 

There  is  a  contrariety  of  evidence  before  the  court  as 
to  the  hour  at  which  the  sale  was  concluded,  some  of  the 
witnesses  fixing  the  time  a  few  minutes  before,  some  ex- 
actly 11  A.  H.,  and  some  a  few  minutes  after  11  o'clock; 
but,  in  the  view  entertained  by  the  court,  it  is  not  neces- 
sary to  determine  the  precise  time  of  the  conclusion  of 
the  sale. 

It  appears,  in  the  papers  submitted,  that  as  soon  as  the 
premises  were  struck  down,  a  pen  and  ink  were  sent  for, 
and  a  Notary  Public.  Then  the  attorney  obtaining  the 
judgment  and  conducting  the  sale,  filled  in  the  name  of 
the  purchaser,  and  the  sum  bidden,  and  the  acknowledg- 
ment was  taken,  and  the  referee's  deed  was  completed 
and  delivered  to  the  plaintifi',  and  by  him  put  on  record 
at  11.30  A.  H.  in  the  county  clerk's  office. 

After  the  purchase  by  Eastou,  at  the  assignees'  sale  on 
the  19th  of  January,  and  in  the  evening  of  that  day,  at 
the  store  of  the  plaintifi^,  an  interview  was  had  between  him 
and  Easton,.and  the  latter  inquired  as  to  the  amount  of  the 
plaintiiF's  liens  upon  the  premises,  and  was  informed  that 
there  were  two  mortgages  prior  to  the  one  in  suit,  held 
by  the  plaintifi;  and  that  there  was  upwards  of  $11,000  over 
due  on  these  mortgages.  Some 'surprise  was  expressed 
by  Easton  that  so  much  was  past  due,  and  some  further 
conversation  took  place ;  but  as  the  affidavits  are  in  con- 
flict in  respect  thereto,  I  shall  not  stop  to  draw  any  further 
deductions  therefrom. 

The  next  morning  a  conversation  took  place,  about  7.30 
A.  H.,  in  the  office  of  the  attorney  conducting  this  suit,  in 
respect  to  the  sale  advertised  for  that  day,  in  which  'was 
discussed  the  subject  of  Easton's  right  to  pay  and  stop  the 
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proceedings,  and  that  conversation  was  participated  in  by 
the  plain tifiy  his  attorney  and  Easton,  and  no  definite  con- 
clusion was  then  arrived  at  as  to  the  coarse  that  should  be 
'  pursued.  Subsequently,  and  about  10  a.  m.,  an  interview 
was  had  between  the  plaintiff  and  Mr.  O'Donnel,  in  which 
the  fact  that  the  latter  was  interested  in  the  premises  and 
the  purchase  thereof  by  Easton,  was  disclosed  to  the  plain- 
tiff, and  the  course  to  be  pursued  in  respect  to  the  plain- 
tiff's liens  was  spoken  of,  but  no  definite  conclusion 
settled  upon  ;  and  in  respect  to  this  interview  there  is 
some  conflict  in  the  affidavits  read  upon  this  motion. 

At  the  instance  of  O'Donnel,  and  under  his  instructions, 
Ralph  Glasgow  went  into  the  office  of  the  Howell  House, 
to  be  present  at  any  sale  that  might  take  place,  and  bid 
them  off*  in  case  of  the  sale  of  the  mortgaged  premises. 
When  he  reached  the  office  he  found  the  accounts  before 
alluded  to  were  being  sold;  and  he  remained  in  the  office. 
Whtle  there  he  inquired  of  the  referee  if  a  sale  of  the 
mortgaged  premises  would  take  place  that  day.  His  affi- 
davit states  that  he  was  told  by  the  referee  ^^  he  did  not 
know  yet;"  and  his  affidavit  further  states  that  he  was 
diligently  listening,  but  did  not  hear  any  notice  or  an- 
nouncement of  said  sale  made  by  any  person,  and  did  not 
know  when  the  same  took  place  *  *  and  waiting  to  hear 
the  referee  announce  said  sale  if  it  was  to  take  place ;"  and 
that  he  was,  while  waiting,  informed  said  sale  had  taken 
place.  He  then  went  into  the  reading  room  and  informed 
the  referee  that  he  was  prepared  to  bid  on  said  property, 
and  was  ''  there  for  that  purpose."  In  behalf  of  the  mov- 
ing party  numerous  affidavits  are  read  of  persons  in  the 
office  and  bar-room,  to  the  effect  that  they  did  not  hear 
the  referee  give  notice  of  his  intention  to  sell  the  prem- 
ises, before  leaving  the  office  and  crossing  through  the 
hall  into  the  reading  room.  In  behalf  of  the  plaintiff 
numerous  affidavits,  including  that  of  the  referee,  were 
read,  stating  that  they  heard  the  referee  at  the  time  of 
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leaving  the  office,  say  that  he  would  now  proceed-  to  sell 
the  premises,  or  open  the  other  sale,  or  sell  the  hotel,  or 
that  in  substance;  and  also  the  affidavits  of  quite^a  num- 
ber of  persons  who  state  that  they  heard  the  referee,  after 
reaching  the  reading  room,  read  in  a  clear,  loud  and  dis- 
tinct voice  the  printed  notice  of  sale,  open  the  sale  and 
cry  the  premises,  and  the  bid  made  by  the  plaintiff's  attor- 
ney of  $2701.64,  several  times,  distinctly.  Some  of  these 
persons  were  in  the  reading  room,  some  in  the  hall,  some 
on  the  second  floor,  and  some  on  the  third  floor  over  the 
reading  room,  and  one  in  the  plaintiff's  store,  next  adjoin- 
ing the  reading  room  ;  and  were  it  important  to  determ- 
ine, npon  this  motion,  whether  the  referee  announced  the 
sale  before  leaving  the  office,  or  whether  he  read  the 
notice  of  sale  in  the  reading  room,  or  whether  he  called 
audibly  the  bid  so  made,  and  struck  off  the  premises  to 
the  plaintiff'  on  the  bid  of  his  attorney,  there  would  be 
little  difficulty  in  reaching  the  conclusion  that  the  referee 
has  given  the  version  which  is  substantially  in  accordance 
with  the  facts. 

It  appears  in  the  affidavits  of  the  attorney  of  the  plain- 
tiff that  while  said  sale  was  taking  place,  ^^  he  looked  at  his 
watch  several  times  as  it  approached  eleven  o'clock,  and 
urged  the  referee  to  close  the  sale  "  *  *  ;  and  "  that  just 
previous  to  striking  off,  the.  deponent  looked  at  his  watch, 
found  it  was  precisely  eleven  o'clock  by  the  deponents 
watch,  and  informed  said  sheriff'  that  it  was  eleven  o'clock 
by  deponent's  time,"  and  that  deponent  was  four  or  five 
minutes  too  alow  by  railroad  time,  and  told  said  sheriff  that 
the  hour  had  passed,  no  one  else  had  bid,  and  deponent 
thought  that  Kellogg  had  a  right  to  his  bid,  and  to  his 
deed,  which  deponent  then  produced  ready  for  signature, 
except  filling  in  the  amount  bid,  and  name  of  pprchaser." 

The  moving  papers  also  disclose  that  the  amount  of  the 
bid,  $2701.64,  was  tendered  to  the  plaintiff  subsequent  to 
Ihe  sale,  and  that  he  refused  to  receive  the  same,  and  the 
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amount  tendered  was  left  in  the  hands  of  Scott,  and  on  the 
argument  the  party  making  the  motion  offered  to  give  a 
bond  conditioned  to  bid  the  amount  of  thd  plaintiff's  debt 
and  costs,  in  case  a  resale  should  be  ordered. 

The  only  remedy  the  moving  party  has,  upon  which  he 
can  rely,  is  this  motion ;  and  unless  he  can  obtain  relief 
upon  the  principles  that  are  applicable  on  such  motions, 
he  must  lose  his  $1410,  and  the  plaintiff  be  permitted  to 
gain  to  that  extent  by  the  sale ;  for,  as  before  shown,  the 
authorities  are  settled  that  no  action  can  be  maintained  to 
set  aside  the  sale.  {Eequa  v.  Bea^  2  Paxge^  339.  OoUier  v. 
Whipple,  13  Wend.  224.  Nieholl  v.  NichoU,  8  Paige,  349. 
Am,  Ins.  Co.  v.  Oakley,  9  id,  259.  Brown  v.  Fro%t,  10  id. 
243.  Gould  v.  Mortimer,  26  How.  167.  MeCoUer  v.  Jay, 
30  N.  Y.  80.)  In  approaching  the  questions  made,  as  to 
the  right  of  the  moving  party  to  open  the  biddings  and 
have  a  resale,  it  may  be  observed,  that  a  sale  is  not  held 
as  conclusive.  Resales  are  ordered  upon  less  evidence  of 
fraud,  surprise,  accident  or  misconduct  of  the  officer  mak* 
ing  the  sale,  when  the  plaintiff  or  mortgagee  is  the 
purchaser  and  the  rights  of  third  parties  or  bona  fide  pur- 
chasers have  not  intervened.  In  Tripp  v.  Cook,  (26  Wend. 
145,)  the  chancellor  says :  "  Where  the  mortgagee  or 
complainant  himself  becomes  the  purchaser,  the  court  has 
not  always  held  the  sale  so  conclusive  as  when  the  prop* 
erty  has  been  purchased  by  one  who  was  an  entire  stranger 
to  the  suit,  who  had  bid  for  the  purpose  of  investment 
merely.^'  In  the  same  case,  page  159,  Senator  Yerplanck 
uses  the  following  language :  ^^  The  mortgagor,  and  tJioee 
who  stand  4n  his  place,  and  share  in  his  losses,  have  a  right 
to  be  protected,  so  far  as  is  consistent  with  the  mort- 
gagee's rights,  against  needless  sacrifice  of  their  property, 
whilst  the  mortgagee  can  claim  nothing  beyond  the  amount 
of  his  loan."  And  at  page  168  he  adds:  "When  the 
buyer  is  the  holder  of  the  mortgage,  he  must  surely  be 
content  if  his  debt  is  paid.    He  has,  commonly,  an  entire 
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control  over  the  proceediugs  and  sale,  and  has  no  right  to 
use  it  for  any  purpose  or  advantage  beyond  securing  him- 
self* ]!^or  does  the  holder  stand  on  the  same  footing  of 
public  policy  with  other  buyers.  He  seldom  purchasea 
for  investment  or  use."  In  this  case,  Mr.  Kellogg  was 
the  mortgagee  and  plaintiff,  and  had  also  two  prior  mort- 
gages upon  the  premises ;  and  if  a  resale  shall  be  ordered, 
and  the  required  bond  executed  to  him,  of  the  character 
of  the  one  tendered,  it  is  difiScult  to  see  how  he  can  lose 
his  debt  and  costs,  or  be  deprived  of  anything  except  the 
fruits  of  a  speculation  which  he  might  reap,  in  case  the 
purchase  made  by  him  should  be  allowed  to  stand. 

However  desirable  that  point  may  be  to  him,  it  cannot 

have  any  influence  in  preventing  an  order  for  a  resale, 

provided  this  case  comes  within  the  established  rules  of 

'  equity  applicable  under  the  numerous  authorities  in  this 

State. 

Among  the  many  authorities  cited  by  the  learned  coun- 
sel who  opposes  this  motion,  is  WhitbecJe  y.  jRowe,  (26  Haw. 
Pr.  403;)  and  in  the  opinion  of  Justice  Hogeboom, 
(p.  407,)  the  general  rules  applicable  to  applications  to  set 
aside  sales,  are  very  well  stated.  It  is  there  said  that 
•*  we  have  no  rule  of  equity  which  permits  us  to  set  aside 
a  sale  in  the  absence  of  fraud,  surprise,  or  well  grounded 
misapprehension,  simply  because  a  higher  price  can  be 
reasonably  anticipated  on  a  resale  of  the  premises." 

The  general  proposition  there  stated  has  been  repeatedly 
held  in  the  courts  of  this  State,  and  less  laxity  in  setting 
aside  sales  here  has  existed  than  in  England. 

In  LivingiUm  v.  Byme^  (11  John,  565,)  Yates,  J.,  took 
occasion  to  say,  that  ^^a  sale  made  at  auction,  and  under 
process  of  law,  ought  not  to  be  invalidated  for  mere  inade*^ 
quacy  of  price,  withmt  additional  circumstances  to  Justify 
it,"  and  in  applying  that  rule  to  the  case  then  under  con- 
sideration, took  occasion  to  say,  that  '^  there  is  no  plirt  of 
the  respondents  conduct  which  will  warrant  the  suspicion 
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of  unfdirness.*'  Four  years  thereafter,  and  now  more 
than  fifty  years  dince,  Chancellor  Kent,  in  Williamsan  ▼. 
Bahy  (3  John*  Ch,  291,)  following  Livingston  v.  Byme^  set 
aside  a  sale,  and  took  occasion  to  say :  ^'  I  wish  it  to  be 
distinctly  understood,  that  I  interfere  in  this  case  on  the 
grot>nd  of  surprise,  and  that  I  do  not  lay  any  stress  upon 
the  alleged  inadequacy  of  the  auction  price."  And  he 
further  said :  "  I  may  add-,  further,  th^t  the  surprise  here 
is  not  of  the  most  striking  kind,  and  the  case  for  relief  on 
that  ground  is  pushed  to  the  utmost  verge  of  an  admissible 
interference."  In  that  case-  there  was  no  imputation  of 
unfair  intention  in  the  plaintiff  or  the  solicitor,  or  of  any 
unfair  conduct  at  the  sale,  but  the  defendant  was  in- 
nocently misled,  and  for  that  reason  the  sale -was  opened. 
Some  of  the  facts  upon  which  an  application  was  made 
to  open  the  bids,  and  for  a  resale,  in  (7oH&r  v.  Whipple, 
(13  Wend.  225,)  are  somewhat  similar  to  some  of  those 
relied  upon  in  this  case.  The  motion  was  resisted  by  the 
purchaser,  who  disclaimed  all  collusion  in  the  matter,  and 
the  master  made  an  affidavit  stating'  that  the  proceedings, 
on  his  part,  were  in  good  faith,  explaining  the  circum- 
stances of  his  interview  with  the  agent  on  the  morning  of 
the  day  of  the  sale,  but  admitting  that  he  stated  he  did 
not  know  whether  he  would  adjourn  the  sale  or  not.  In 
the  very  elaborate  and  pointed  opinion  delivered  by  Judge 
Nelson^  he  says :  ''  It  cannot  be  tolerated  that  a  master 
shall,  in  answer  to  inquiries,  express  doubts  as  to  whether 
a  sale  will  take  place,  and  that  down  to  the  very  moment 
of  sale,  and  then  silently  attend  and  sacrifice  the  property 
of  parties.  If  any  cause  exists  to  make  it  really  doubtful 
whether  the  sale  will  tak«  place,  and  the  master  is  thus 
obliged  to  hold  the  language  imputed  to  him  in  this  case, 
it  is  his  duty  to  postpone,  or  undeceive  those  tvho  have 
been  misled.  He  has  the  power  to  do  so,  and  justice  to 
all  demands  its  exercise.    If  the  language  of  the  master 
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had  been  held  on  a  different  day  or  different  hour  from 
that  of  the  sale,  we  might  have  been  disposed  to  attribute 
the  non-attendance  of  those  concerned  to  their  negligence. 
He  might  have  required  more  vigilance  and  sharp-sighted- 
ness  on  their  part  But  when  such  language  is  held  at 
the  hour  of  sale,  and  within  a  stone's  throw  of  the  place, 
it  could  not  have  been  reasonably  .anticipated  that  the 
master's  doubts  would  be  cleared  up,  and  the  sale  com- 
pleted in  some  twenty  minutes  afterwards.  Parties  inter- 
ested in  the  sale  ought  not  to  be  required  to  distrust  the 
motives  of  the  master,  or  to  act  as  if  they  were  to  be  en- 
trapped.'' 

The  doctrine  of  the  opinion,  from  which  the  quotation 
just  given  is  taken,  has  recently  been  examined  and  ap- 
proved by  the  Court  of  Appeals,  in  King  v.  Platt^  (37  N.  Y. 
160.)  It  is  there  said  by  Judge  Fullerton,  that  "  a  court 
of  equity  justly  scrutinizes  the  conduct  of  a  party,  placed 
by  the  law  in  a  position  where  he  possesses  the  power  to 
sacrifice  the  interests  of  another,  in  a  manner  which  may 
defy  detection,  and  stand  ready  to  afford  relief  on  very 
slight  evidence  of  unfair  dealings,  whether  it  is  made 
necessary  by  moral  turpitude,  or  only  by  a  mistaken  esti- 
mate of  others'  rights.  Occupying  the  position  of  advan- 
tage it  behooved  the  plaintiffs  to  pursue  their  remedy  with 
scrupulous  care,  lest  they  should  inflict  an  injury  on  one 
who  was  comparatively  powerless. 

In  addition  to  the  cases  already  cited,  the  principles 
upon  which  the  case  now  under  consideration  turns,  have 
been  discussed  and  applied  in  numerous  authorities,  and 
they  assert  a  doctrine  in  harmony  with  those  already  re- 
ferred to.  {See  10  Bo9w.  587 ;  i.DanieW  Oh.  Ft.  1291,  and 
noteyed.  of  1871;  12  Haw.  Pr.  479 ;  13tU655;  24id,M); 
5  Abb.  350 ;  22  Barb.  167 ;  9  Abb.  283.) 

The  conclusion  cannot  be  resisted,  after  a  careful  peru- 
sal of  the  affidavits  read  upon  this  motion,  that  on  the 
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19th  of  January  the  plaintilf  and  his  attorney  were  aware 
that  Easton  had  become  the  purchaser  of  the  equity  of 
redemption,  for  the  sum  of  $1410,  and  that  he  was  in- 
tending to  pay  off  the  plaintiff's  claims,  or  protect  him- 
self by  an  amicable  arrangement  with  the  plaintiff,  and 
thus  avoid  a  sale  on  the  judgment  herein ;  that  on  the 
20th  of  January  the  plaintiff  was  informed  that  O'Donnel 
was  interested  therein,  and  that  a  bona  fide  effort  was  be* 
ing  made  either  to  obtain  an  assignment  of  the  judgment 
in  this  action  or  to  pay  the  same ;  or,  in  default  of  an  ami- 
cable adjustment  thereof,  to  attend  the  sale  in  person  or 
by  an  agent,  and  bid  in  the  premises,  for  the  protection 
of  the  interests  and  rights  created  by  the  advance  of  the 
$1410,  and  that  some  knowledge  of  the  pending  negoti- 
ations in  respect  thereto,  was  possessed  by  the  referee, 
when  the  hour  for  the  sale  arrived. 

When  the  referee  made  the  sale  in  the  reading  ,room, 
he  had  in  his  immediate  presence  only  some  half  dozen 
persons,  including  the  plaintiff,  his  attorney  and  the  mort- 
gagor, and  must  have  known  that  no  one  representing  the 
equity  of  redemption  was  present;  and  that  those  inter-, 
ested  in  it,  if  they  knew  the  sale  was  taking  place,  were 
not  following  the  dictates  of  self-interest.  And  he  might 
with  great  propriety  have  dispatched  a  messenger,  or  held 
open  the  sale,  for  the  purpose  of  assuring  himself  that 
persons  within  a  stone's  throw,  whom  he  knew  were  inter- 
ested in  his  proceedings,  had  full  and  ample  information 
that  the  sale  was  then  taking  place,  as  well  as  of  the  room 
in  which  the  same  was  being  conducted. 

In  the  language  of  Judge  Harris,  in  Powell  v.  TuttUy 
(3  Coimt  402,)  "  greater  regard  fqr  the  interests  of  those 
whom  he  was  about  to  divest  of  their  property,  would 
have  been  entirely  compatible  with  a  faithful  discharge  of 
his  public  trust  *  *  If  the  property  was  to  be  sold) 
they  were  entitled  to  the  surplus  moneys,  and  had  a  right 
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to  a  reasonable  exertion  on  the  part  of  the  referee  to  pre- 
vent nnnecessary  sacriiSce." 

The  presence  of  some  fifty  persons  in  the  office  of  the 
hotel,  at  the  time  the  referee  went  therefrom  across  the  hall, 
into  the  reading  room,  and  opened  the  sale ;  and  the  ab- 
sence  from  the  room,  where  the  sale  was  conducted,  of  more 
than  seven  persons,  might  well  have  led  the  referee  to  have 
again  returned  to  the  office  and  there  completed  his  sale,  or 
at  least  to  have  dist^ributed  the  information  more  generally, 
that  the  sale  was  about  to  be  concluded,  in  the  reading 
room.  Ralph  Glasgow,  who  was  instructed  to  attend  the 
sale,  and  who  swears  he  attended  in  the  office  for  that  pur- 
pose, says,  upon  his  oath,  that  he  Mid  not  know  the 
sale  was  going  on,  and  in  short,  that  he  got  no  informa^ 
tion  in  respect  thereto,  until  it  had  closed.  Had  the  ref- 
eree pursued  the  course  above  indicated,  Glasgow  might 
have  pursued  the  instructions  he  had  received,  and  if  he 
had  not,  would  have  been  guilty  of  culpable  negligence. 
ISo  doubt  would  then  remain  as  to  his  '^  being  misled  and 
surprised  by  the  cpnduct  of  the  officer." 

It  was  prominently  shown  in  the  opposing  papers,  that 
the  sale  by  the  assignees  took  place  in  the  reading  room,  but 
nothing  appears  to  indicate  whether,  on  that  day,  there 
were  several  persons  in  the  office,  who  had  no  notice  of  the 
sale.  But  the  fact  does  not  appear  that  the  door  leading 
to  the  street  from  the  reading  room  was  locked  both  days, 
and  had  been  left  locked  for  several  months.  It  is  true,  the 
advertised  notice  of  the  sale  under  the  judgment  herein, 
was  ^'  at  the  Howell  Hotel,''  and  the  office  was  the  more 
public  place,  and  was  the  place  where  a  sale  of  accounts 
took  place  on  the  same  day,  and  just  prior  to  the  foreclos- 
ure sale,  and  presumptively  the  proper  place  for  conduct- 
ing the  same. 

Obviously  many  persons  who  entered  the  hotel  for  the 
purpose  of  attending  the  sale,  Bupx>OBed  it  would  take 
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place  in  the  office  ;  yet  the  motives  which  led  the  referee 
to  choose  the  reading  room  as  the  place  of  sale  may  have 
been  entirely  good,  as  well  as  proper. 

Had  the  printed  notice  indicated  the  room  in  which  the 
sale  was  to  take  place,  many  of  the  circumstances  which 
are  relied  upon  to  show  that  Glasgow,  the  agent,  was  sur- 
prised, and  labored  under  a  well  grounded  misapprehen- 
sion, would  not  have  arisen. 

When  sales  are  advertised  by  referee^  to  take  place  at 
large  hotels,  having  numerous  general  rooms,  it  would  be 
prudent  and  safer  to  insert  in  the  notice  a  specification 
of  the  room  in  which  the  sale  would  take  place. 

It  being  apparent  that  no  loss  of  the  plaintiff's  debt 
can  happen,  I  think  it  is  the  clear  duty  of  the  court  to  set 
aside  the  sale,  and  direct  the  same  referee  to  cause  the 
premises  to  be  advertised  and  sold  over  again,  in  accord- 
ance with  the  usual  course  and  practice  in  such  cases. 

If  it  had  appeared,  beyond  doubt,  that  the  referee  had 
intentionally  and  willfully  misled  Glasgow,  the  agent,  or 
the  parties  interested  in  the  equity  of  redemption,  I  shoul4 
direct  the  appointment  of  a  new  referee ;  but  considering 
all  the  features  of  this  case,  I  am  not  of  the  opinion  that 
it  calls  for  a  change  of  the  referee. 

An  order  will  be  entered  setting  aside*the  sale,  but  with- 
out costs  of  this  motion  to  either  party ;  provided  the 
moving  party  shall  execute  a  bond,  with  sureties,  to  be  ap- 
proved by  a  justice  of  this  court  or  the  county  judge  of 
Lewis  county,  in  the  penalty  of  $3000,  conditioned  that 
on  a  resale  there  shall  be  a  bona  fide  bid  of  $2701.64,  and 
in  addition  thereto,  of  a  sum  sufficient  to  pay  the  interest 
thereon  from  the  20th  of  January,  1872,  to  the  day  of  such 
resale,  and  the  expenses  of  such  resale;  and  that  the  bid- 
der shall,  if  the  property  is  knocked  down  to  him,  then 
and  there  complete  his  bid. 

The  bond  to  be  given  will  be  in  form,  substantially,  like 
the  one  found  in  9  Abbott^  page  285,  and  the  form  and  suf- 
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ficiency  of  sareties  may  be  approved  by  the  said  county 
judge  or  a  justice  of  this  court,  and  when  so  approved 
and  iiled  with  the  clerk  of  Lewis,  the  order  for  a  resale 
will  be  effectual,  (a) 

[Jbffbbsoit  Special  Tsbx,  March  19, 1872.    Hwrdm,  Justice.] 

(a)  Affirmed  at  a  general  term  in  the  4th  Department,  held  at  BufiUo,  Jane 
4, 1872.    Present,  Johnaan,  TtUeatt  and  Barker,  Jostioes 


Alrick  Hubbell,  and  Alfred  S.  Hubbell,  as  trustee  of 
the  property  and  effects  of  the  late  Alfred  Hubbell,  de- 
ceased, vs.'  Anthony  Lerch. 

The  former  practice  of  naming  several  peraons  b9  lessors  of  the  plaintiff,  in  an 
action  of  ejectment,  or  of  miiting  several  parties  as  plaintif^i  who  might 
claim  by  separate  and  distinct  counts,  under  different  titles^  or  demises,  has 
been  abolished  by  the  Code. 

The  action  for  the  recovery  of  the  possession  of  real  property  now  stands  upon 
the  same  footing,  precisely,  in  respect  to  parties,  and  the  union  of  causes 
of  action  in  a  single  complaint,  with  all  other  actions. 

The  Revised  Statutes,  while  they  abolished  the  use  of  fictitious  parties  in  this 
class  of  actions,  retained  the  other  part  of  the  fiction,  of  the  use  of  claims 
under  various  and  hostile  demises,  and  using  the  names  of  as  many  different 
■  parties  as  plaintifik. 

The  06de  abolishes  all  these  fictions  together,  and  requires  all  actions  to  be 
brought  in  the  name  of  the  real  party  in  interest ;  except  in  the  cases  pro- 
vided for  in  sections  111  and  118 ;  and  that  such  party  shall  state,  in  his 
complaint,  the  facts  constituting  his  cause  of  action,  in  a  concise  manner, 
without  unnecessary  repetition. 

The  manifest  design  was,  to  abolish  all  fictions  in  actions,  both  as  resp^ts  par- 
ties and  pleadings. 

APPEAL  from  an  order  made  at  the  Monroe  special 
term,  sustaining  a  demurrer  to  an  amended  complaint. 
The  complaint  alleged,  1st.  That  one  Alfred  Hubbell, 
in  his  lifetime,  was  lawfully  seised  in  fee  and  possessed  of 
the  premises  therein  described ;  and  being  so  seised  and 
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possessed  thereof  he  died  in  1853,  intestate^  leaving  Mary 
Hubbell  his  widow,  who  died  an  1855,  intestate,  and 
Alfred  M.,  Math^iv  and  Albon  H.  Hubbell,  his  only  heirs 
at  law,  then  minors.  Said  Mathew  and  Alfred  M.  died  in 
1868,  intestate  and  unmarried,  leaving  said  Albon  H.  the 
only  next  of  kin,  who,  in  February  1870,  duly  conveyed 
said  premises  to  the  plaintiff  Alrick  Hubbell. 

2d.  That  said  Alfred  Hubbell,  January  12, 1849,  assigned 
to  Joseph  Medbery  and  E.  Darwin  Smith  all  his  property 
for  the  benefit  of  his  creditors,  including  said  premises; 
and  they  accepted  and  entered  upon  the  discharge  of  the 
trusts  thereby  created. 

3d.  The  proceedings  of  the  special  term  of  this  court  in 
1863,  whereby  Medbery  and  Smith  resigned  said  trust, 
and  the  plaintiff  Alfred  S.  Hubbell  was  appointed  trustee 
under  the  assignment,  in  their  place,  and  they  duly  con- 
veyed to  him,  as  such  trustee,  all  the  lands  of  said  Alfred 
Hubbell,  including  said  premises. 

4th.  That  in  and  by  the  aforesaid  matters,  the  plaintiffs, 
and  each  of  them,  became  and  were,  and  each  was,  before 
and  at  the  time  of  the  commencement  of  this  action, 
and  now  are,  and  each  is,  the  o^v^ner  in  fee  and  entitled 
to  the  possession  of  said  premises. 

5.  That  before  the  commencement  of  this  action,  on  or 
about  the  1st  of  January,  1870,  the  defendant  entered  into 
said  premises,  and  unlawfully  withholds  from  the  plain- 
tiffs and  each  of  them  the  possession  thereof,  to  their 
damage  of  $500 ;  and  the  value  of  the  use  thereof  ko.  is 
?500. 

Demand  of  the  usual  judgment,  ior  possession  of  the 
premises  and  damages  for  withholding  the  same. 

The  defendant  demurred  to  the  complaint,  stating  the 
following  grounds  thereof: 

Ist  It  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 
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2d.  Two  several  causes  of  action  have  been  improperly 
united. 

3d.  There  is  a  defect  of  parties  plaintiff. 

The  demurrer  was  sustained,  on  argument^  at  special 
term,  and  the  plaintiffs  appealed. 

Richardson  (t  AdamSy  for  the  appellants. 

J.  0.  Cochrane^  for  the  respondent. 

By  the  Courts  Johnson,  J.  The  complaint  manifestly 
containa  two  counts,  and  has  two  causes  of  action  which 
are  entirely  hostile  to  each  other,  and  which  do  not  equally 
afiect  all  the  parties  to  the  action  as  required  by  section 
167  of  the  Code.  Here  are  two  plaintiffs,  each  claiming 
under  a  title  adverse  and  hostile  to  the  other,  and  each^ 
apparently,  upon  the  face  of  the  complaint,  having  a  good 
cause  of  action  against  the  defendant  in  his  own  right 
Each  cause  of  action  is  set  out  separately,  under  different 
heads,  or  numbers,  in  the  usual  way  of  stating  separate 
causes  of  action.  No  fact  is  stated  to  show  that  either 
plaintiff  is  interested  in,  or  affected  by,  the  title  and  cause 
of  action  alleged  by  the  other.  What  is  stated  under  the 
fourth  head  or  division  of  the  complaint — that  each  of  the 
plaintiffs  are  owners  in  fee,  and  each  entitled  to  the  pos- 
session of  the  premises  for  the  use  and  benefit  of  the 
plaintiff  Alrick  Hubbell — is  a  mere  legal  conclusion,  which 
appears  by  the  facts  previously  stated  to  have  no  founda- 
tion whatever.  It  is,  in  fact,  an  attempt  by  two  plaintiffs, 
claiming  title  to  the  same  premises  from  different  sources, 
entirely  adverse  and  hostile  to  each  other,  to  compel  the 
defendant  to  litigate,  and  defend  again^t  these  two  causes 
of  action,  and  two  hostile  parties  plaintiffs,  in  a  single 
action.  It  presents  the  precise  question  that  was  decided 
in  St  John  v.  Pierce^  (22  Barb.  362,)  which  arose  in  the 
same  way  in  which  the  question  is  presented  here.    The 
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demurrer  was  there  sastained,  as  we  think,  upon  sound 
and  correct  principles.  It  is  clearly  shown,  by  the  opinion 
in  that  case,  that  the  former  practice  of  natning  several 
parties  as  lessors  of  the  plaintiff,  or  of  uniting  several  par- 
ties as  plaintiffs,  who  might  claim  by  separate  and  distinct 
counts,  under  different  titles  or  demises,  has  been  abol- 
ished by  the  Code.  The  action  for  the  recovery  of  the 
possession  of  real  property,  now  stands  upon  the  same 
footing,  precisely,  in  respect  to  parties,  and  the  union  of 
causes  of  action  in  a  single  complaint,  with  all  other^c- 
tions.  The  lievised  Statutes,  while  they  abolished  the 
use  of  .fictitious  parties  in  this  class  of  actions,  retained 
the  other  part  of  the  fiction,  of  the  use  of  claims  under 
various  and  hostile  demises,  and  using  the.  names  of  as 
many  difie]:ent  parties  as  plaintifls.  Smith  v.  Dewet/y  (15 
Wend.  601.) 

f 

The  Code  abolished  all  these  fictions  together,  and  re- 
quired all  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest,  except  in  the  cases  provided  for  in  sec- 
tions 111  and  113,  and  that  such  party  should  state,  in  his 
complaint,  the  facts  constituting  his  cause  of  action,  in  a 
concise  manner,  without  unnecessary  repetition.  The  man- 
ifest design  was,  to  abolish  all  fictions  in  actions,  both  as 
respects  parties  and  pleadings.  We  think  the  demurrer 
was  properly  decided  at  special  term,  and  that  the  order 
should  be  affirmed. 

[Fourth  Dbpabtkbnt,  Gbnbsal  Tbbm,  at  Oswego,  May  7,  1872.    Mid- 
line P.  J.,  and  Johnton  and  Taloott^  Jostices.] 
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The  towing-path  on  our  canab,  being  a  public  highway  for  all  boatmen  using 
the  canals,  the  right  of  a  boatman  to  travel  with  his  team,  thereon,  is  at  least 
eqaal  to  that  of  a  traveler  upon  a  public  highway.  And  in  cases  of  damages 
sustained  by  him  while  so  traveling,  through  the  negligence  of  others,  the 
same  rule  is  applicable  which  governs  in  respect  to  acts  done  upon  a  public 
highway,  which  render  traveling  there  unsafe. 

And  in  reference  to  highways,  the  general  doctrine  is,  that  any  act  of  an  indi- 
vidual, done  to  a  hij^hway,  though  performed  on  his  own  soil,  if  it  detracts 
from  the  safety  of  travelers,  is  a  nuisance. 

The  defendant's  factory  stood  close  to  the  towing-path  upon  a  canal,  on  the 
defendant's  own  land,  and  a  pipe,  used  to  conduct  and  carry  off  the  dirt 
and  dust  from  the  wool,  and  other  reflise  matter  from  the  machine,  outside 
the  building,  was  connected  with  a  wool-picker  inside,  which  was*operated 
by  a  blower.  The  pipe  was  passed  out  through  a  window  in  the  factory, 
some  two  feet  above  the  surface  of  the  towing-path.  It  did  not  exfend  over 
the  path,  nor  beyond  the  defendant's  premises.  The  plaintiff's  mules,  while 
engaged  in  towing  a  boat  upon  the  canal,  became  frightened  by  a  cur- 
rent of  air  and  dust  coming  through  the  pipe  across  the  path,  and  jumped 
into  the  canal  and  were  drowned. 

ffeldt  1.  That  the  defendant  had  neither  a  statutory,  nor  a  common  law,  right, 
to  eject  a  stream  of  air  and  dust  upon  the  towing-path,  to  the  prejudice  of 
those  rightfully  passing  thereon.  . 

2.  That  it  was  a  question  for  the  jury  to  determine,  upon  the  evidence  before 
them,  whether  such  act  of  the  defendant  rendered  the  use  of  the  towing- 
path  hazardous,  and  caused  the  injury  in  question.  That  if  it  did,  the  act 
was  wrongful,  and  the  defendant  was  liable. 

3.  That  it  was  erroneous  for  the  judge  to  instruct  the  jury  that  the  defendant 
owed  no  duty  to  the  plaintiff,  upon  which  an  action  would  lie  for  neglig.ence 
on  its  part,  and  that  what  was  shown  to  have  been  done  by  the  defendant — 
assumiDg  that  it  caused  the  injury — was  not  a  public  nuisance. 

In  those  cases  where  the  acts  done  are  not-deemed  in  law  to  be  nuisances,  no 
acUon  will  lie,  by  the  party  injured,  unless  there  is  an  abuse  of  the  right,  or 
some  irregularity  in  the  manner  of  exercising  it. 

MOTION  for  a  new  trial,  by  the  plain tiflF,  on  ease  and 
exceptions,  directed  to  be  heard  at  general  term. 
The  action  was  brought  to  recover  the  value  of  a  span 
of  mules,  belonging  to  the  plaintiff,  alleged  to  have  been 
drowned,  in  consequence  of,  and  by  the  wrongful  act  of 
the  defendant.  The  defendant  is  a  corporation,  owning 
and  operating  a  woolen  factory  in  Seneca  Falls.      Its 
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mill  is  situate  on  the  south  or  s6uthea8t  side  of  the  Seneca 
^  canal,  and  the  walls  of  its  building  extend  to  the  south 
line  of  the  tow-path  on  said  canal,  at  which  place  the  tow- 
path  is  less  than  14  feet  wide.  On  the  north  side  of  the 
defendant's  building,  adjoining  the  line  of  the  tow-path,  a 
duct  or  spout  e^ttended  to  the  north  side  of  the  walls  of 
the  said  building,  which  spout  or  duct  is,  in  some  way, 
connected  with  the  machinery  in  the  defendant's  mill,  so 
as  to  blow  out  the  dust  and  other  matter  on  to,  and  across 
the  tow-path,  with  considerable  violence,  and  with  a 
whizzing  noise.  The  plaintiff  was  a  boatman,  running  a 
boat  on  said  canal,  towed  by  the  mules  in  question.  On 
the  16th  day  of  July,  1868,  the  plaintiff,  with  his  boat  and 
mules,'  was  coming  from  the  east,  going  west  on  said 
canal.  After  passing  the  defendant's  mill  a  short  distance, 
the  mules  were  unhitched  from  the  boat,  for  the  purpose 
of  feeding  and  enabling  the  plaintiff  to  pass  his  boat  to 
the  north  side  of  the  canal.  The  mules  wjBre  in  charge 
of  the  driver,  who,  by  the  direction  of  the  plaintiff,  started 
to  take  them  back  a  short  distance  east  of  the  defendant's 
mill,  to  the  place  where  the  teams  used  on  the  canal  were 
usually  fed.  Just  as  the  driver  got  opposite  the  defend- 
ant's mill,  and  opposite  the  said  spout  or  duct  connected 
with  said  machinery  on  the  tow-path,  the  machinery  in  the 
defendant's  mill,  connected  with  said  spout  or  duct,  was 
started  in  motion,  blowing  out  dust  and  fragments  of 
wool  and  other  material  against  said  mules,  at  which  they 
became  frightened  and  jumped  into  the  canal  or  river,  and 
were  drowned. 

The  action  was  tried  at  the  circuit  in.  Seneca  county, 
before  a  justice  of  this  court  and  a  jury.  At  the  close  of 
the  plaintiff's  evidence,  the  defendant's  counsel  moved  .for 
a  nonsuit,  on  the  following  grounds  : 

*'  1st,  On  the  ground  that  the  evidence  fails  to  show  any 
negligence  on  the  part  of  the  defendant. 

2d.  That  the  evidence  shows  that  the  defendant  was  in 
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the  occupation  of  its  own  premises,  pursaing  its  ordinary 
business  in  the  usual  and  ordinary  way,  and  passers  by, 
under  such  circumstances,  must  take  all  the  risk?  incident 
to  a  lawful  business. 

3d.  On  the  ground  that  the  plaintiff's  team  were  wrong- 
fully on  the  towing-path,  opposite  the  premises. of  the 
defendant,  they  being  driven  on  the  towing-path,  and 
not  being  engaged,  in  any  way,  in  transporting  freight  on 
the  canal. 

4th.  On  the  ground  that  the  evidence  shows  that  the 
negligence  of  the  plaintiff  contributed  to  the  injury  com- 
plained of." 

The  court  denied  the  motion.  At  the  close  of  the  testi- 
mony it  was  renewed,  and  again  denied. 

His  honor,  the  judge,  stated  to  the  jury  that  he  had 
come  to  the  conclusion  that  the  plaintiff  could  not  recover. 
That  there  was  no  relation  between  him  and  the  defend- 
ant, that  involved  or  implied  any  duty  upon  which  an  ac 
tion  for  negligence  would  lie;  and  he  directed  the  jury  to 
find  a  verdict  for  the  defendant ;  and  they  found  accord- 
ingly. The  counsel  for  the  plaintiff  duly  excepted  to  the 
charge  of  the  court,  and  the  instructions  to  the  jury  to  find 
a  verdict  for  the  defendant  Leave  was  obtained  to  make 
a  case  and  exceptions,  which  were  directed  to  be  heard,  in 
the  first  instance,  at  general  term. 

2>.  B.  Prosser,  for  the  plaintiff. 

I.  The  charge  and  instruction  of  the-  court,  and  the  di- 
rection to  the  jury  to  find  a  verdict  for  the  defendant, 
were  erroneous,  and  a  new  trial  should  be  granted,  with 
costs  to  abide  the  event,  because :  The  tow-path  was  a 
public  highway  for  all  persons  to  use  who  were  navigating 
the  canal.  It  belonged  to  the  State,  for  the  use  of  persons 
navigating  the  canal.  The  defendant  has  no  right  or  in- 
terest in  the  tow-path,  or  any  right  to  use  the  same  for 
any  purpose  whatever.    It  had  no  right  to .  do  or  suffer 
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anything  to  be  done  which,  in  any  way  or  manner,  would 
interfere  with  the-  free  and  uninterrupted  use  thereof,  by 
those .  haying  a  lawful  right  to  the  use  thereof.  It  is  a 
mistake  to  suppose  that  the  defendant  owed  no  duty  to 
the  plaintiff.  It  was  the  duty  of  the  defendant  to  con- 
struct and  operate  its  mill  in  such  a  way,  and  so  as  not 
to  interfere  with  the  rights  of  the  plaintiff  and  others  simi- 
larly situate^  in  the  safe,  free,  and  uninterrupted  use  of 
the  canal  and  tow-patL  It  was  bound  so  to  construct 
and  operate  its  factory  as  not  to  jeopardize  the  rights  and 
property  of  others ;  and  by  constructing* and  operating  its 
machinery  so  as  to  render  the  use  of  the  tow-path  difficult 
or  hazardous,  it  was  guilty. of  a  wrong,  and  is  liable 
for  all  the  consequences  resulting  from  such  wrong. 
(Newson  v.  The  N.  T.  Central  R.  -B.,  29  N.  F.  383.  Hay  v. 
The  Oohoes  Company^  2  id.  159.  Teall  v.  Bart<m  et  a{.,  40 
Barb,  137.  McCamtis  v.  The  Citizens*  Oa^  Light  Co.  of 
Brooklyn^  Id.  380.)  The  evidence  shows  that  other  teams^ 
using  the  tow-path,  had  been  and  were  frightened,  by  this 
spout  or  duct  of  the  defendant 

n.  If,  under  any  conceivable  view,  the  jury  would  have 
been  warranted  in  finding  a  verdict  in  favor  of  the  plain- 
tiff,  the  ipstruction  of  the  court  to  the  jury  to  find  for  the 
defendant  was  erroneous,  and  a  new  trial  should  be 
ordered.  It  is  therefore  submitted,  that  unless  the  de- 
fendaut  had  a  legal  right  to  so  construct  the  factory  and 
machinery  as  to  discharge  and  blow  the  dust,  fragments 
of  wool,  and  other  material,  on  to  and  across  the  tow-path, 
in  such  a  manner  as  to  frighten  the  teams  used  in  towing 
upon  the  canal,  and  render  it  hazardous  so  to  do,  the  in- 
struction was  wrong,  and  a  new  trial  should  be  ordered. 

There  was  nothing  in  the  evidence  which  tends,  in  the 
least,  to  show  that  the  defendant  had  any  right  to  blow 
the  dust  and  other  materials  on  to  and  across  said  tow- 
path.     {ConMin  v.  Thompson,  29  Barb.  218.) 
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MilUr  &  EawUy^  for  tlie  defendant. 

L  The  rulings  upon  questions  of  evidence  on  the  trial, 
to  which  the  plaintiff  excepted,  were  proper,  as  well  as 
the  exclusion  of  evidence  of  remote  and  speculative  dam- 
ages from  detention-,  inconvenience,  &c.,  offered  under  the 
second  count  in  the  complaint  None  of  the  evidence 
thus  offered  and  excluded/ tends  to  obviate  the  difficulty 
in  the  plaintiff's  case  which  defeats  his  recovery.  . 

II.  The  court  should  have  granted  the  motions  for  non- 
suit, for  the  reasons  there  given.  1.  The  evidence  failed 
to  show  any  negligence  on  the  part  of  the  defendant. 
2.  The  defendant  was  in  the  occupation  of  its  own  prem- 
ises, pursuing  its  ordinary  business,  in  the  usual  and  ordi- 
nary way,  and  passers  by,  under  such  circumstances,  must 
take  all  the  risks  incident  to  a  lawful  business.  3.  The 
plaintiff's  team  was  wrongfully  on  the  towing-path  oppo- 
site the  premises  of  the  defendant,  they  being  driven  on 
the  towing-path,  and  J30t  being  engaged  in  any  way  in 
transporting  freight  on  the  canal.  4.  The  negligence  of 
the  plaintiff  contributed  to  the  injury  complained  of. 

m.  The  negligence  of  the  plaintiff  was  sufficient  to  bar 
his  recovery.  The  mules  were  lost  through  a  carelessness 
on  the  part  of  the  plaintiff,  so  conspicuous  as  to  be  almost 
willfpl.  1.  They  were  being  driven  on  the  tow-path,  un- 
hitched, by  a  mere  boy,  who  held  the  lines.  2.  He  made 
no  effort  to  rescue  them,  but  abandoned  them  and  went 
after  the  plaintiff*,  who  was  upon  the  other  side  of  the 
basin  with  the  boat,  and  so  far  away  that  he  did  not  get 
there  till  they  were  drowned.  3.  The  plaintiff  seeing  the 
mules  in  the  river,  directed  the  persons  present  to  take 
them  ^^  back  to  the  end  of  the  square  docking  to  the  slope 
wharf,"  but  others,  among  them  an  employee  of  the  de- 
fendant, ^'proposed  taking  them  out  to  the  cut  or  sluice 
made  on  purpose  to  get  teams  out."  4.  The  instructions 
of  the  plaintiff  were  followed  by  the  man  who  had  hold 
of  the  mules.    It  was  Dennis  who  had  hold  of  them  with 
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the  pike  poles.  It  was  to  Dennis  in.  particular  that  the 
plaintiff  gave  directions  to  take  them  up  to  the  slope 
wall.  Dennis  was  remonstrated  with  by  William  Law, 
who  was  aA  employee  of  the  defendant,  against  taking 
them  up  the  slope  wall ;  the  planks  at  the  place  prepared 
for  getting  out  horses  were  got  in  readiness,  and  he  was 
asked  to  take  them  out  there ;  he  said,  ^^Ko,  he  would  let 
fbem  get  up  the  sloping  bank,"  and  was  told  ^^  if  they  get 
up  there  they  will  be  drowned,"  and  responded  with  an 
oath,  that  ^4t  was  none  of  their  business."  And  this  di* 
rection  of  the  plaintiff,  and  the  following  of  it,  caused  the 
drowning  of  the  mules. 

IV.  The  plaintiff's  mules  were  unlawfully  on  the  tow- 
path.  "  Every  person  who  shall  *  *  drive  any  horse, 
ox,  ass,  mule,  or  other  cattle  upon  the  towing-path  of  the 
canal  *  *  shall,  for  each  offense,  forfeit  the  sum  of 
five  dollars.  But  this  section  shall  not  be  construed  to 
extend  to  persons  towing  boats."  (1  B.  S.  633,  §  320,  5tk 
ed.)  The  plaintiff  was  not  towing  a  boat,  nor  were  his  mules 
attached  to  any.  They  were  '  being  driven  back  over 
the  tow-path ;  and  if  it  was  lawful  to  so  drive  them  a 
short  distance,  it  would  be  for  any  distance.  They  were 
clearly  within  the  prohibition  of  the  statute.  Ko  cub* 
torn — not  even  a  license  to  do  this,  will  place  the  plaintiff 
in  a  position  to  maintain  his  action.  The  statute  cannot 
be  repealed  in  that  way.  (Opinion  of  Chrover^ «/".,  m  NiehoU 
son  V.  Erie  B,  B.<,  in  Court  of  Appeals^  Jan,  1870.) 

Y.  The  defendant  was  engaged  in  a  lawful  business, 
conducted  in  a  lawful  manner,  and  upon  its  own  premises. 
1.  The  machine  was  wholly  within  the  building  of  the 
defendant  2.  The  dust  coming  from  it  was  not  carried  by 
the  force  of  the  machine  beyond  the  defendant's  premises. 
The  dust  dropped  inside,  so  that  in  cold  weather  th«  win- 
dow was  kept  in,  in  front  of  the  pipe.  The  dust  was  de- 
posited by  the  machine  on  the  defendant's  premises.  If 
carried  farther,  it  was  by  the  wind  or  external  causes. 
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3.  Nothing  but  duet — the  finest  particles — ^was  discharged. 
The  construction  of  the  machine,  which  was  shown,  and 
undisputed,  renders  this  a  certainty,  and  the  contradictory 
and  loose  statements  ^'that  the  stuff  blown  off  looked  like 
wool;"  "the  blower  was  blowing  off  steam;"  "it  was 
cotton  or  something  ;'*  "  dust,  like,  came  out ;"  all  from 
the  same  witness,  raise  no  issue.  4.  It  is  like  the  case  of 
a  train  of  cars  passing  along  its  track  adjoining  a  high- 
way, and  the  smoke  of  the  engine  being  carried  by  the 
wind  in  front  of  a  team  upon  the  highway,  thereby  fright* 
ening  them  and  causing  them  to  run  and  injure  them- 
selves. Or  the  smoke  from  a  chimney,  blown  down  by 
a  sudden  gust  of  wind,  and  resulting  the  same  way.  Here, 
clearly,  no  action  lies.  5.  Indeed,  the  owner  of  property 
has  always  the  right  to  use  it  for  a  lawful  business,  and 
passers  by  must  take  the  risk  of  dust  and  noise,  and  other 
dangerous  incidents  to  the  business.  {Rowland  v.  Fm- 
emtj  10  Mete.  371.  Moshier  v.  Utica  and  Schenectady  B.  £., 
8  Barb.  427.  Oatf  v.  Utica  and  Schenectady ^  B.  B.  23  id,  643.) 
In  Howland  v.  Vincent^  the  owner  of  land  made  an  excava- 
tion therein  within  one  or  two  feet  of  a  public  street,  and 
used  no  precautions  against  danger  of  falling  into  it.  A 
passer  by,  in  the  night,  and  free  from  negligence,  Tell  into 
the  excavation  and  was  injured.  It  was  held  that  she  could 
maintain  no  action  against  the  owner  of  the  land.  The 
injury  was  not  immediate;  as  from  a  careless  use  of 
fire,  or  the  firing  of  a  gun.  Even  if  the  defendant  had 
before  permitted  people  to  go  there,  so  that  a  license  ex- 
isted, it  made  no  difference ;  no  liability  can  be  based 
upon  a  mere  license.  The  defendant  did  a  lawful  act  on 
his  own  premises.  It  was  not  a  public  nuisance,  and  he 
was,  therefore,  not  liable.  In  Moshier  v.  Utica  andSchenec^ 
tady  Baibroady  (1850,)  where  a  horse,  while  being  led 
along  the  highway,  was  so  frightened  by  an  engine  and 
train  of  cars  rapidly  passing  along  a  railroad  near  by,  that 
he  burst  a  blood  vessel  and  died ;  held  that  no  action 
Vol.  LXn.  20 
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would  lie  against  the  railroad  company  for  the  injury.  But 
in  that  case  it  was  found  that  the  railroad  company  owned 
the  turnpike,  and  had  neglected  to  repair,  &c.,  and  had 
encroached  thereon,  and  it  was  held  liable  for  that  reason. 
In  the  subsequent  case  of  Goy  v.  Utica  and  Schenectady 
Bailroady  which  was  a  similar  accident,  at  the  same  place, 
it  was  held,  in  1855,  that  the  railroad  was  not  liable,,  and 
the  former  decision  in  Moshier's  case  was  overruled.  In 
both  cases  it  was  held  that  the  railroad  company  was  not 
bound  to  fence  or  erect  guards  or  screens  between  the  turn- 
pike and  their  railway.  That  theirs  was  a  lawful  business, 
and  noise,  smoke,  dust,  &c.,  were  its  natural  and  necessary 
incidents ;  and  that  travelers  passing  along  the  adjoining 
public  highway,  whether  owned  or  not  owned  by  the 
railroad  company,  must  take  the  risk  of  these  incidents. 
The  two  cases  together  cover  the  whole  question  at  bar. 
In  those  cases  the  plaintiff  had  a  license  to  be  where  he  was ; 
he  was  rightfully  traveling  on  the  public  highway.  In  the 
first  case,  the  defendant  was  held  liable  only  because  it 
owned  the  highway  and  had  encroached  upon  it  in  viola- 
tion of  the  provisions  of  its  charter ;  in  the  last  case  this 
doctrine  was  overruled ;  and  it  was  held  that,  inasmuch  as 
the  defendant  had  a  right  to  construct  its  road  where  it 
was  located,  it  was  not  liable.  The  principle  of  these  de- 
cisions is,  though  stated  in  different  phraseology,  the  same 
as  that  enunciated  by  the  learned  justice  in  his  direction 
to  the  jury  in  the  present  case.  The  relations  of  the 
plaintiff  and  defendant  were  not  such  as  to  imply  any  duty 
which  the  defendant  owed  to  the  plaintiff. 

VI.  "  There  were  no  relations  between  the  plaintiff  and 
defendant  that  involve  or  imply  any  duty  upon  which  an 
action  for  negligence  lies."  "  The  only  ground  upon  which 
the  action  can  be  maintained  is,  that  the  defendant  main- 
tained a  public  nuisance ;"  of  that  there  is  neither  allega- 
tion nor  proof.  {NichoUon  v.  Erie  Railway ^  41  N.  F.  525, 
and  cases  cited  in  the  opinions.)     1.  The  plaintiff  offered  no 
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proof  that  the  machinery  was  a  public  nuisance.  If  he 
had,  it  was  inadmissible  for  want  of  any  such  allegation 
in  the  complaint.  The  proof  is  complete  and  conclusive 
against  it ;  from  1200  to  1800  teams  per  month,  have  for 
years  safely  passed  the  place.  2.  This  poinf,  which  is  the 
charge  of  the  learned  justice  at  the  circuit,  is  clearly 
within  the  authority  of  the  cases  cited.  In  an  action  of 
negligence  it  is  incumbent  on  the  plaintiff  to  point  out 
some  duty  which  the  defendant  owed  to  him.  The  case 
of  Nichohan  v.  The  Erie  Railway^  twice  argued  in  the  Court 
of  Appeals,  is,  and  was  regarded  by  the  learned  justice, 
decisive  of  the  case  at  bar.  In  that  case,  Nicholson,  cross- 
ing the  defendant's  track,  by  a  way  over  which  he  had  a 
license  to  go,  was  killed  by  the  defendant's  cars  which 
had  been  standing  with  unlocked  brakes,  and  were  set  in 
motion  by  the  wind.  His  adniinistrator  brought  suit,  un- 
der the  statute.  So,  here,  (considering  the  case  in  the 
most  favorable  light  for  the  plaintiff,)  the  plaintiff's  mules 
were  passing  the  defendant's  premises  and  were  frightened 
by  substances  blown  across  their  path,  which  could  not 
have  reached  them  had  there  been  a  screen  or  cap  over 
the  pipe.  There,  as  well  as  here,  the  plaintiff'  had  a  mere 
license  to  pass.  There,  the  omission  to  fasten  the  brakes 
was  held  to  give  no  right  of  action.  Here,  the  omission 
to  place  a  cap  or  screen  before  the  pipe  gives  none.  Indeed^ 
all  through  the  cases  the  analogy  is  perfect. 

Vn.  **  Negligence  consists  in  the  commission  of  some 
lawful  act  in  a  careless  manner,  or  in  the  omission  to  per- 
form some  legal  duty  to  the  injury  of  another.  It  is  es- 
sential, to  a  recovery  in  the  latter  case,  to  establish  that 
the  defendant  owed,  at  the  time,  some  specific,  clear  legal 
duty  to  the  party  injured.".  {Nichohon  v.  Erie  Bailwayj 
mpra,)  1.  There  is  not  the  slightest  proof  nor  claim 
<^  that  a  lawful  act  was  here  committed  in  a  careless  man- 
ner." The  machinery  was  of  the  usual  kind,  operated  in 
the  usual  manner,  as  it  had  been  for-  years  in  that  very 
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place.  2s  There  was,  at  the  time,  no  '^  specific,  clear  legal 
duty,''  which  the  defendant  owed  to  the  plaintiff.  If  there 
was,  what  was  that  duty  ?  Like  the  cars  on  the  track  in 
Nicholson's  case,  this  machine  was  ^'  where  the  defendant 
had  a  clear  legal  right  to  place  and  keep  it.  It  was  placed 
there  for  a  lawful  purpose,  and  in  the  proper  discharge  of 
the  defendant's  usual  and  ordinary  '  business."  3.  But 
when  the  fact  is  considered  that  the  plaintiff's  mules  were 
upon  the  tow-path,  unlawfully,  in  violation  of  the  statute, 
it  is  too  clear  to  need  argument  that  he  could  not  recover. 
nO  mm 

By  the  Courts  Johnson,  J.  The  exception  by  the  plain- 
tiff's counsel  to  the  charge  and  direction  of  the  court,  to 
render  a  verdict  for  the  defendant,  is  well  taken.  This 
direction  was  given  after  the  counsel  on  each  side  had 
summed  up  the  cause  to  the  jury.  It  was  clearly  a  case 
for  the  jury  to  determine,  upon  all  the  evidence.  The 
court  held  that  the  defendant  owed  no  duty  to  the  plain- 
tiff upon  which  an  action  would  lie  for  pegligence  on  its 
part,  and  that  what  was  shown  to  have  been  done  by  the 
defendant,  assuming  that  it  caused  the  injury,  was  not  a 
public  nuisance. 

In  this,  I  think,  the  learned  judge  mistook  the  law. 
The  plaintiff  had  the  right  to  be  there  with  his  team.  He 
was  a  boatman  on  the  canal,  and  his  right  to  travel  with 
his  team  upon  the  towing-path,  was  at  least  equal  to  that 
of  a  traveler,  upon  a  public  highway.  The  towing-path 
on  our  canals,  is  a  public  highway,  for  alL  boatmen  using 
the  canals,  as  the  plaintiff  was  on  this  occasion.  The 
State  provided  it  for  that  purpose,  and  various  statutes 
have  been  passed  and  regulations  adopted,  for  the  pur- 
pose of  securing  its  unimpeded  and  safe  use,  to  boatmen 
and  others  lawfully  using  or  employed  upon  the  canals. 
The  same  rule  is  applicable  in  cases  of  this  kind,  which 
governs  in  respect  to  acts  done  upon  a  public  highway, 
which  render  traveling  there  unsafe.     The  plaintiff,  and 
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all  others  similarly  situtated,  have  the  same  right  of  pas- 
sage over  this  way,  without  exposure  to  acts  from  third 
persons,  which  render  such  passage  dangerous,  that  ordi- 
nary travelers  havd  upon  public  highways. 

The  general  doctrine  upon  this  subject  is,  that  "  any 
act  of  an  individual  done  to  a  highway,  though  performed 
on  his  own  soil,  if  it  detract  from  the  safety  of  travelers, 
is  a  nuisance."  (ffart  v.  Mayor  fe.  of  Albany^  per  Edmondsj 
Senator^  9  Wend,  607.  Bygert  v.  Schencky  23  id.  per  Cowen, 
Jl,  447.  1  Wait's  Law  and  Prae.  749,  750.)  This  case  is 
quite  analogous  to  that  of  Conhlin  v.  Thompsorij  (29  Barb. 
218,)  where  the  plaintiff's  horse  was  frightened,  and  was 
injured  and  died,  in  consequence  of  the  explosion  of  a 
fire  cracker  in  the  street,  when  the  plaintiff  and  horse 
were  passing.  The  general  doctrine  laid  down  by  the 
court  in  that  case  is  quite  in  point  here.  (See  aho,  Con- 
greve  v.  Smith,  (18  N  T.  at  p.  82.)  The  evidence  in  the 
case  tended  very  strongly  to  show  that  the  plaintiff's 
mules  became  frightened,  and  jumped  into  the  canal  and 
were  drowned,  by  reason  of  a  strong  current  of  air  com- 
ing from  a  pipe  projecting  from  the  defendant's  mills, 
filled  with  dust  and  pieces  of  wool  which  blew  directly 
upon,  and  across  the  towing-path,  and  hit  the  mules  as 
they  were  passing.  The  defendant's  factory  stood  in  close 
proximity  to  the  towing-path,  upon  the  defendant's  own 
ground,  and  the  pipe  was  connected  with  a  wool  picker 
inside.  Which  was  operated  by  a  blower,  and  the  pipe  was 
used  to  conduct  and  carry  off  the  dirt  and  dust  from  the 
wool,  and  other  refuse  matter  from  the  machine  outside 
the  building.  Occasionally,  and  quite  frequently,  as  the 
evidence  tends  to  show,  shreds  and  'fibres,  and  locks  of 
wool  were  thus  carried  off  The  pipe  was  passed  out 
through  a  window  in  the  factory,  some  two  feet  above  the 
surface  of  the  towing-path.  It  did  not  reach  over  upon 
the  path,  nor  beyond  the  defendant's  premises,  but  the 
current  of  air  issuing  from  it,  filled  as  before  described. 
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when  the  machine  was  in  operation,  was  of  such  force  as 
to  drive  the  dust  and  other  matter  clear  across  the  path, 
into  the  canal  on  the  other  side.  There  was  mach  other 
testimony  showing,  or  tending  to  show,  that  other  teama 
had  been  frightened  there  before,  from  the  same  cause, 
and  that  one  other  animal  had  jumped  into  the  canal  iu 
consequence,  as  the  plaintiff's  animals  did. 

The  act  of  ejecting  this  current  of  air  and  material  upon 
and  across  the  towing-path,  is  of  the  same  character,  pre- 
cisely, as  would  be  the  act  of  exhausting  steam  from  an 
engine,  stationed  in  proximity  to  a  highway,  upon  and 
across  such  highway,  where  travelers  were  passing  with 
their  teams.  The  latter  act  would,  perhaps,  be  more  ob- 
viously dangerous,  but  the  difference  is  of  degree  only. 
It  appears  from  the  evidence  that,  since  the  accident  in 
question,  the  defendant  has  put  an  elbow  upon  this  pipe, 
so  as  to  conduct  the  current  of  air  and  dust  below  and 
under  the  mill,  and  away  from  the  towing-path. 

It  was  clearly  a  question  for  the  jury  to  determine,  upon 
all  the  evidence  before  them,  whether  this  practice  of  the 
defendant  rendered  the  use  of  the  towing-path  hazardous, 
and  caused  the  injury  in  question.  If  it;  did,  the  act  was 
wrongful  and  the  defendant  is  liable-  The  wrong  consisted, 
not  in  using  the  machine  and  pipe  by  the  defendant  upon 
its  own  premises,  but  in  invading  the  way  with  the  current 
of  air  and  dust,  to  the  prejudice  of  those  rightfully  pass- 
ing thereon.  The  case  of  Nicholson  v.  Erie  Railway^  (41 
JV^  F.  525,)  relied  upon  by  the  defendant's  counsel,  has  no 
application  to  the  case  before  us.  Iu  that  casQ  the  plain- 
tiff's intestate  was  killed  upon  the  defendant's  premises, 
and  by  reason,  in  part,  of  his  own  contributory  negligence. 
The  cases  of  Moshier  v.  The  Utica  and  Schenectady  R.  R. 
Co.,  (8  Barb.  427;)  Coy  v.  The  Utica  and  Schenectady  R  R. 
Co.,  (23  id.  643 ;)  and  Williams  v.  N.  Y.  Central  R.  R,  Co., 
(18  id.  222,)  are  cases  where  the  defendant  had  the  right 
secured  by  statute  to  do  the  acts  complained  of.    In  all 
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that  class  of  cases,  fhe  acts  so  done  are  not  deemed  in  law 
to  be  unisanceSy  and  no  action  will  lie,  unless  there  is  an 
abuse  of  the  right,  or  some  irpegularitj  in  the  manner  of 
exercising  it.  Here,  the  defendant  had  neither  a  statu- 
tory nor  a  common  law  right  to  eject  a  stream  of  air  and 
dust  upon  the  towing-path. 

Whether  there  was  any  negligence  on  the  part  of  the 
plaintiff,  in  not  saving  his  animals  after  they  were  *in  the 
canal,  was  a  question  for  the  jury  in  fixing  the  measure  of 
damages. 

A  new  trial  must,  therefore,  be  ordered ;  with  costs  to 
abide  the  event. 

[FouBXH  Depabtmbnt,  Qbrbral  Tbbm,  at  Oswego,  May  7, 1872.    MttUm, 
P.  J.,  and  Johnson  and  Taleott,  Justices.] 


Daniel  Dsmpsbt  and  Mart  Dempset  vb.  Jambs  K  Kipp. 

As  commissioners  of  highways  hare  no  power  to  lay  ont  a  private  road  for 
one  person,  over  the  lands  of  another,  without  the  consent  of  the  latter,  it  is 
his  consent,  alone,  which  gives  any  force  to  the  acts  of  the  commissioners. 

Hence  the  act  of  consent,  in  order  to  be  valid,  and  divest  a  party  of  a  substan- 
tial right,  for  the  benefit  of  another,  must  be,  if  not  in  strict,  at  least  in  sub- 
stan^al  accordance  with  the  consent.  Any  material  and  substantial  de- 
parture from  it  will  render  the  act  nugatory,  as  though  no  consent  whatever 
had  been  given. 

A  consent  that  a  private  road  may  be  laid  out  on  the  line  between  the  farm 
of  the  party  consenting,  and  the  adjoining  &rm,  one  half  to  be  on  each  farm, 
will  not  authorize  or  Justify  the  laying  out  of  the  whole  road  on  the  land  of 
such  consenting  party. 

W«here  a  party  oi^y  S&^®  ^^  consent  to  the  laying  out  of  a  private  road  as  it 
was  applied  for^  and  did  not  consent  to  it  as  it  was  in  fact  laid  out  and 
located  by  the  commissioners ;  nor  did  it  appear  that  he  saw  the  order  of 
the  commissioners,  when  it  was  made,  or  knew  its  contents ;  KM  that  upon 
discovering,  afterwards,  that  the  road  had  been  laid  out,  not  in  accord- 
ance with  the  consent,  but  in  a  manner  materially  different,  either  he, 
or  his  grantees,  had  the  right  to  dose  the  road  and  forbid  and  prevent  all 
travel  over  it. 
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APPEAL,  by  the  plaintiffs,  from  a  judgment  entered  on 
the  report  of  a  referee.     The  facts  are  sufiElcientlj 
stated  in  the  opinH)n. 

Benton  <Jk  Ten  Eyeh^  for  the  appellants. 

F.  0.  Masonj  for  the  respondent 

By  the  Courty  Johnson,  J.  The  action  was  brought  to 
recover  damages  for  the  obstruction  of  a  private  road, 
which  the  plaintiffs  claimed  to  have  over  the  land  of  the 
defendant.  The  defendant's  premises  are  situated  south, 
of  the  plaintiffs',  and  between  the  latter  and  the  public 
highway.  On  the  west  of  the  defendant's  premises,  and 
adjoining  thereto,  is  another  farm,  extending  up  to  the 
plaintiffs'  southeast  corner,  which,  on  the  16th  of  March, 
1842,  was  owned  by  one  Miller.  At  the  date  aforesaid 
the  plaintiffs'  premises  were  owned  and  in  possession  of 
one  Eshenom^  from  whom  the  plaintiffs  derive  title,  and 
the  defendant's  premises  were  owned  and  occupied  by  one 
Amsberger,  from  whom  the  defendant  derives  title.  On 
the  9th  of  March,  1842,  the  plaintiffs'  premises  were  con- 
,  veyed  to  Eshenom  by  Jacob  Leddick,  who,  at  the  time, 
agreed  by  parol  with  Eshenom,  his  grantee,  to  procure  a 
private  road  to  be  laid  out  from  the  premises  so  conveyed, 
on  the  line  between  Miller  and  Amsberger,  aqd  through 
the  lands  of  each,  to  the  public  highway. 

On  the  16th  of  March,  before  mentioned,  Leddick,  who 
still  retained  possession  of  the  premises  so  conveyed  to 
Eshenom,  made  an  application  in  writing  to  the  commis- 
sioners of  highways  of  the  town  in  which  all  the  landB 
before  mentioned  were  situated,  to  lay  out  a  private  road 
in  said  town  "  for  my  use,"  from  the  public  highway, 
north,  ^'  on  the  line  of  said  lots,  through  the  lands  of  John 
Amsberger  and  Thomas  Miller,  to  the  south  line  of  the 
farm  now  owned  by  John  Eshenom,  and  occupied  by  me." 
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A  jury  of  twelve  freeholders  were  accordingly  called  and 
Bworn  to  view  the  premises,  who,  on  the  23d  of  March, 
1842,  certified  that,  in  their  opinion,  it  was  ''  necessary 
and  proper  to  lay  out  a  private  road  for  the  use  of  Jacob 
Leddick,  pursuant  to  said  application/' 

On  the  same  day,  last  mentioned,  the  commissioners  of 
highways  met  and  determined  to  lay  out  said  road  one 
rod  in  width,  on  the  line  between  Amsberger  and  Miller, 
as  appears  by  the  order,  ^'  through  the  lands  of  Joha 
Amsberger  and  Thomas  Miller,  to  the  south  line  of  the 
farm  now  owned  by  John  Eshenom,  and  occupied  by 
Jacob  Leddick."  Then .  follows,  as  part  of  the  order,  a 
descriptive  survey  of  the  road  so  laid  out,  which  begins 
on  the  line  between  Amsberger  and  Miller,  and  follows  it 
up  to  the  plaintiffs'  premises,  and  orders  ''that  the  line 
above  described  shall  be  the  west  line  of  the  road."  By 
this,  as  will  be  seen,  the  road  was  located  wholly  on  the 
land  of  Amsberger,  and  no  part  of  it  on  the  land  of  Miller, 
and  did  not  run  through  the  lands  of  Amsberger  and 
Miller,  according  to  the  application  and  the  certificate  of 
the  jury,' and  the  determination  of  the  commissioners  as 
declared  in  that  part  of  the  order  preceding  the  survey. 
Immediately,  or  soon  after  the  road  was  laid  out,'  the  line 
fence  between  Miller  and  Amsberger  was  moved  west 
about  eight  feet,  upon  the  land  of  Miller,  and  the  road, 
one  rod  in  width,  was  opened,  one  half  on  the  land  of 
Miller,  and  the  other  half  on  the  land  of  Amsberger,  and 
worked,  to  some  extent.  The  road,  as  thus  opened,  was 
used  by  those  occupying  the  Eshenom  farm,  up  to  1848  ot 
1849,  when  a  subsequent  grantee  of  Miller  removed  the 
fence  on  the  west'side  of  the  road,  back  upon  the  line  be- 
tween the  two  farms,  and  into  the  centre  of  the  road  as  it 
had  been  opened  and  used.  Upon  this  being  done,  the 
owners  and  occupants  of  the  Amsberger  farm  erected  a 
gate  across  the  road  where  it  entered  the  highway,  and 
extended  cross-fences  over  the  road  up  to  the  Miller  line 
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fence,  thus  obstractiog  the  passage  over  said  road.  These 
fences  were  torn  down  by  the  occupants  of  the  Eshenom 
farm,  and  replaced  by  those  of  the  Amsberger  farm,  and 
the  land  ploughed  and  cultivated  up  to  the  line. 

This  state  of  things  continued  up  to  the  time  of  the 
commencement  of  the  action,  the  defendant  denying  that 
the  plaintiffs  had  any  legal  right  to  cross  his  land. 

On  this  state  of  facts,  the  question  is  presented,  whether 
any  lawful  right  of  way  over  the  premises  of  Amsberger 
was  obtained  either  by  Leddick  or  Eshenom,  or  any  occu- 
pant of  those  premises,  by  the  act  of  the  commissioners 
of  highways,  in  laying  out  the  road  as  it  was  laid  out  by 
them. 

Under  the  law  as  it  existed  at  the  time  the  road  was 
laid  out,  the  commissioners  had  no  power  to  lay  out  a  pri- 
vate road  for  one  persoti,  over  the  lands  of  another,  with- 
out the  consent  of  such  other.  The  statute  authorizinfir  it 
was  held  to  be  unconstitutional  and  void.  (Taylor  v.  For- 
teVf  4  HiUy  140.)  But  if  the  road,  in  such  a  case,  was  laid 
out  with  the  consent  of  the  owner,  it  became  a  lawful  pri- 
vate road,  even  though  such  consent  was  by  parol.  (Ba- 
ker V.  Bramany  6  Hilly  47.) 

Here  the  consent  of  Amsberger,  if  any  was  given,  was 
by  parol,  and  the  referee  has  found,  as  a  fact,  that  he  only 
gave  his  consent  to  the  laying  out  of  the  road  as  it  was 
applied  for  by  Leddick,  and  did  not  consent  to  it  as  it  was 
in  fact  laid  out  and  located  by  the  commissioners.  His 
consent,  therefore,  was  to  a  road  one  rod  in  width,  on  the 
line  between  him  and  Miller,  one  half  on  each  side  of  the 
line.  It  was  his  consent  alone  which  gave  any  force  or 
validity  to  the  acts  of  the  commissioners,  as  the  decisions 
hold.  This  being  so,  the  act,  in  order  to  be  valid,  and 
divest  a  party  of  a  substantial  right,  for  the  benefit  of 
another,  must  be,  if  not  in  strict,  at  least  in  substantial 
accordance  with  the  consent  Any  material  and  substan- 
tial departure  from  it  would  render  the  act  nugatory,  as 
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thoQgb  no  consent  whatever  had  been  given.  It  is  plain 
enough  that  a  consent  that  a  private  road  might  be  laid 
out  on  the  line  between  the  farm  of  the  party  consenting 
and  the  adjoining  farm,  one  half  to  be  on  each  farm,  would 
not  authorize  or  justify  the  laying  out  of  the  whole  road 
on  the  land  of  such  party. 

Passing  by  the  question,  therefore,  whether  this  road, 
had  it  been  lawfully  laid  out,  would  have  Mtached  as  an 
appurtenant  to  the  Eshenom  farm,  which,  under  the  cir- 
cumstances, may  be  regarded  as  somewhat  doubtful,  it  is 
quite  clear  that  the  road,  as  laid  out,  was  beyond  and 
^without  the  authority  or  consent  of  the  owner  of  the  land 
over  which  it  passed,  and  consequently  without  any  au- 
thority of  law,  and  conferred  no  legal  right  of  way  upon 
the  applicant,  or  any  one  else. 

The  consent,  in  such  a  case,  and  the  nature  and  extent 
of  it,'  are  the  material  facts  to  be  ascertained  from  the  evi- 
dence,  and  I  think  the  finding  of  the  referee  in  this  regard 
is  sustained  by  the  testimony  before  him.  Indeed,  the 
written  application,  the  certificate  of  the  jury,  with  the 
acts  of  the  parties  interested,  immediately  after  the  road 
was  laid  out,  show  quite  conclusively  how  it  was  intended 
and  understood  by  them  all. 

It  does  not  appear  that  Amsberger  saw  the  order  of  the 
commissioners  when  it  was  made,  or  knew  its  contents ; 
and  when  it  was  discovered,  afterwards,  that  the  road  had 
been  laid  out,  not  in  accordance  with  the  consent,  but  in 
a  manner  materially  different,  either  Amsberger  or  his 
grantees  had  the  right  to  close  the  road,  and  forbid  and 
prevent  all  travel  over  it.  This  disposes  of  the  case  upon 
the  merits. 

I  am  of  the  opinion  that  the  testimony,  as  to  what  was 
said  between  Lambert  and  the  witness  Kipp,  was  improp- 
erly received.  But  it  is  certain  that  it  could,  by  no  possi- 
bility, have  done  any  harm  to  the  plaintiffs.  It  did  not 
bear  upon  the  controlling  fact,  the  consent  of  Amsberger 
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to  the  laying  out  of  the  road^  as  it  w^b  laid  ont  by  the 
commissioners. 

That  question  being  settled  in  the  negative,  was  conclu- 
sive as  to  the  legal  rights  of  the  parties ;  and  whether  that 
evidence  was  received  or  rejected,  could  not  be  of  the 
slightest  consequence. 

The  judgment  is  right,  and  must  be  affirmed. 

[FouBTH  Dbpartmevt,  Gbnbral  Tebk,  at  Oswego,  May  7,  1872.    Mut- 
Um,  P.  J.|  and  Johimn  and  TaUoU^  Justices.] 
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A  lease,  of  a  fanUi  contained  the  following  provision  :  "  It  is  agreed  that  the 
said  [lessor]  shall  have  a  lien,  as  security  for  the  payment  of  the  rent  afore- 
said, on  all  goods,  implements,  stock,  fixtures,  tools  and  other  personal 
property  which  may  be  put  on  said  premises,  and  such  lien  to  be  enforced, 
on  the  non-payment  of  the  rent  aforesaid,  by  the  taking  and  sale  of  such 
property,  in  the  same  manner  as  in  cases  of  chattel  mortgage  on  default 
thereof.'/  Eei4  that  this  clause  did  not  constitute  a  bargain  and  sale  of  the 
lessee's  property,  by  way  of  mortgage  or  otherwise ;  there  being  no  words 
of  sale,  assignment  or  transfer ;  and  the  design  being  that  the  title  should 
remain  in  the  lessee. 

Seidf  ate>,  that  the  proyision  was  not  a  chattel  mortgage  upon  the  property 
therein  specified  or  referred  to ;  nor  did  it  create  a  lien  thereon,  in  the  eye 
of  the  law,  inprouenti^  in  favor  of  the  lessor.  - 

Sdd^  further,  that  such  proTision  was  nothing  more  nor  less  than  that  the 
lessor  should  have  a  lien  by  way  of  security  in  future,  whenever  rent  be- 
came due  and  remained  unpaid.  That  it  was  an  agreement  to  give  a  lien, 
but  did  not  create  one. 

That  the  authority  to  the  lessor  to  take  and  sell  the  property,  in  case  of  de- 
£eiult  in  payment  of  rent,  resting  in  contract,  and  being  in  the  nature  of  a 
Uemu$  not  connected  with  any  title  to  the  property,  or  any  right  in  possess- 
ion, was  revocable,  at  the  election  of  the  lessee ;  and  when  he  forbade  the 
taking  and  removal  of  his  property  by  virtue  of  the  lease,  he  thereby  re- 
voked and  put  an  end  to  the  license  or  authority,  leaving  the  lessor  to  her 
remedy  upon  the  contract ;  and  her  subsequent  removal  and  sale  of  the 
property  were  wholly  tortious  and  without  authority. 
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A  lien  upon  personal  property,  whether  arising  by  dperation  of  law,  or  from 
express  contract,  is  a  right  of  detaining  the  property  of  another,  until  soibe 
claim  is  satisfied ;  and  cannot  exist  without  possession  of  the  property  in  the 
person  making  the  claim* 

ACTION  for  th6  taking  and  conversion  of  personal  prop- 
erty, consisting  of  hay  and  other  crops,  and  horses. 

The  ownership  of  the  property  in  question  was  conceded 
to  have  heen  in  the  plaintiff.  The  taking  and  sale  of  the 
property  were  conceded  to  have  heen  done  by  the  defend- 
ant. The  defenses  were,  in  the  first  place  a  parol  license ; 
and  in  the  second  place  an  alleged  taking  under  a  so 
called  chattel  mortgage  lease,  executed  to  the  plaintiff  by 
Catharine  Beahan,  for  whom  the  defendant  claimed,  on  the 
trial,  to  be  acting  as  an  agent.  The  ownership  of  the 
plaintii^  and  the  taking  and  sale  by  the  defendant,  being 
admitted,  the  case  was  made  out  for  the  plaintiff,  prima 
facie.  At  the  close  of  the  testimony,  on  the  trial,  the 
court  stated  and  decided,  that  the  only  question  to  be  sub- 
mitted to  the  jury  was  the  question  of  the  value  of  the 
property.  And  for  the  purpose  of  the  trial,  the  court  held 
and  decided  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  property  taken  by  the  defendant.  To  which 
ruling  and  decisions,  and  each  and  every  part  and  proposi- 
tion of  the  same,  the^defendant  duly  excepted. 

The  jury,  under  the  direction  of  the  court,  fotind  a  ver- 
dict for  the  plaintiff,  estimating  the  value  of  the  crops  and 
the  horses,  separately,  amounting  in  the  aggregate  to 
9382.  Judgment  being '  entered  on  the  verdict,  the  de- 
fendant appealed  to  the  general  term. 

J.  A.  StuUj  for  the  appellant. 

At  the  close  of  the  testimony,  on  the  trial,  the  justice 
presiding,  without  expressing  or  indicating  his  reasons 
therefor,  himself  decided  the  case  in  favor  of  the  plaintiff; 
refusing  to  submit  any  question,  except  as  to  the  value  of 
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the  property.  In  this,  it  is  submitted,  the  court  erred,  aod 
the  exception  thereto  was  well  taken. 

I.  As  to  the  "  Charley  horse.'*  He  had,  on  the  day  of 
the  execution  of  the  lease,  just  been  bought  by  the  plain- 
tiff of  Mrs.  Beahan,  the  lessor,  of  course  with  the  express 
view  of  putting  him  upon  the  farm,  at  work.  The  execu- 
tion of  the  bill  of  sale  and  lease  were  substantially  cotem- 
poraiy  transactions,  both  dated  March  31.  1.  This  horse 
cannot,  therefore,  be  properly  called  "future  acquired  prop- 
erty," or  property  not  then  in  existence,  or  not  then  owned 
by  the  mortgagee,  in  the  sense  of  any  reported  cases. 
2.  It  would  be  absurd  to  say  that,  as  between  the  parties, 
and  as  to  this  horse,  the  mortgage  was  void  for  uncer- 
tainty. The  parties  must  be  supposed  to  have  intended 
that  the  mortgage  clause  in  the  lease  should  cover  him. 

n.  Nor  as  to  the  crops  to  be  raised  on  the  farm,  whether 
hay  or  grain,  was  there  any  embarrassment  to  the  defense. 
That  was  prevented  by  the  relation  of  both  parties  to  such 
property.  The  lessor  was  the  owner  of  the  farm.  The 
farm  was  the  agent  of  the  production  of  these  crops;  and 
the  plaintiff,  by  the  lease,  acquired  possession  of  the  &rm ; 
he  thereby  became — ^though  not  the  actual,  yet  the  "  poten- 
tial "  owner  of  the  crops.  They  were  then  potentially  in 
existence.  According  to  Bacon's  Maxims,  he  had  then 
"  a  foundation  ot  an  interest,"  and  according  to  the  later 
and  best  considered  cases,  the  mortgage  takes  effect,  under 
such  circumstances,  upon  the  property  as  soon  as  it  comes 
into  existence.  {Van  Hoozer  v.  Cory,  34  Barl.  9.  dm- 
derman  v.  Smithy  41  id.  404.  Andrew  v.  Newcamb,  32 
N..  T.  417.)  There  is  no  valid  distinction  to  be  made  be- 
tween the  hay  and  other  crops ;  nor  between  the  crops 
and  other  property,  tools,  &c.,  put  on  the  farm  by  the 
plaintiff,  so  far  as  the  interpretation  of  the  mortgage  clause 
is  concerned.  The  crops,  when  severed  from  the  soil  and 
placed  in  the  barn,  or  elsewhere  on  the  farm^  for  storage 
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or  keeping  by  the  lessee,  may  rightfally  be  said  to  be  put 
"  there  by  him,"  according  to  the  language  of  the  lease. 

ni.  This  disposes  of  all  the  property  takei^  except 
the  "Benjamin  horse."  As  to  him  as  well  as  the  other 
property  taken,  two  things  are  to  be  observed :  1.  That 
the  question  here  arises  between  the  original  parties  to 
the  mortgage,  not  between  the  mortgagee  and  the  cred- 
itors of  the  mortgagor,  or  purchasers  in  good  faith,  or 
any  third  persons  whose  interests  are  to  be  protected. 
2.  That  the  mortgage  clause  in  the  lease  provides  not  only 
for  the  Ken  upon  the  property,  but  also  contains  a  power  of 
seizure  clause  therein.  {Lunn  v.  Thornton^  1  Man,<,  G.  ^ 
SeoUy  50  Ung.  Com.  L.  Rep.  379  to  386.)  If  it  be  claimed, 
therefore,  that  the  terms,  "  shall  have  a  lien  as  security  for 
the  payment  of  the  rent,"  upon,  &c.,  do  not  import  a  sale 
or  mortgage,  it  is  very  certain  that  the  whole  clause  to- 
gether, as  between  the  parties,  gives  the  right  to  the  les- 
sor to  seize  or  take  the  property  on  non-payment  of  the 
rent,  and  sell  the  same.  And  the  question  is  to  be  de- 
cided according  to  all  the  equities  between  the  parties ; 
and  is  not  merely  a  question  whether  the  lessor  or  mort- 
gagee had  a  title  at  law,  or  not,'to  the  property.  Neither  does 
any  question  of  fraud,  or  fraudulent  conveyance,  arise  in  the 
ease.  It  is  submitted,  therefore,  that  the  parties  should  be 
left  to  the  enforcement  of  the  contract  as  they  themselves 
made  it,  and  as  to  all  the  property  embraced  in  its  terms. 

rV.  This  lien  was  recognized  by  the  plaintiff  in  this 
case  repeatedly.  He  was  ever  profuse  in  his  explanations 
that  he  regarded  it  as  lien  on  the  property,  after  the  prop- 
erty was  put  on  the  premises  and  the  crops  had  been 
-grown.  He  took  that  course  to  quiet  the  plaintiff's  fears 
as  to  her  rent,  and  prevent  her  resorting  to  any  measures 
to  enforce  collection  thereof.  He  agreed  that  the  prop- 
erty was  then  "  in  security  for  the  rent,"  and  once  actually 
turned  out  the  most  valuable  portion  of  it  to  Mrs.  Beahan ; 
and  then  received  it  back  only  on  conditions  which  he 
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Bubsequently  violated.  This  pate  the  case  within  the  ex- 
ception of  Lord  Bacon's  maxim,  {Beg.  14,)  being  a  "  new 
act  by  the  grantor  in  furtherance  of  the  original  disposi- 
tion." (TindalGh,  J.  in  Lunn  v.  Thornton^  50  Ung.  Com. 
L.  387.)  Mrs.  Beahan,  therefore,  in  taking  and  selling  the 
property,  did  precisely  what  McCaffrey  had  agreed,  upon 
proper  consideration,  she  might  do,  and  she  cannot  be 
held  to  be  a  wrongdoer  therefor. 

V.  The  authorities  cited  by  the  plaintiff  in  the  court 
below  are,  each  and  all  of  them,  when  examined,  in  favor 
of  the  defendant,  and  do  not  help  the  plaintiff's  case. 
(Lunn  V.  Thomtany  50  JSng.  Cam.  L.  379.  Bac.  Max.  Bute  14, 
iupra.  Wilson  v.  Seibert,  8  Am.  Law  Beg.  [1869]  p.  608,  and 
eoies  citedy  especially  that  in  4  Maine.  Otis  v.  8iUy  8  Barh>  102.) 

H.  G.  IveSy  for  the  respondent 

L  !N'o  error  was  committed  in  taking  the  cause  from  the 
jury.  It  would  have  been  error  to  have  allowed  the  case 
to  go  to  them  as  to  any  question  other  than  the  value 
of  the  property,  which  was  submitted  to  them.  The 
evidence  was  not  contradictory  as  to  any  material  fact, 
it  being  conceded  that  the  plaintiff,  at  the  time  the 
property  was  seized  and  taken,  and  at  the  sale,  forbade 
the  taking  and  sale.  It  is  immaterial  whether  there 
had  been  a  parol  license  to  take  the  property  given  before  the 
taking,  as  to  which  fact  there  was  dispute  in  the  evidence, 
as  the  revocation  was  complete  at  the  time  of  the  taking, 
.and  as  well  at  the  sale.  The  dispute  in  the  evidence,  as 
to  the  exact  time  when  the  Charley  horse  was  sold  by 
Mrs.  Behau  to  the  plaintiff,  was  immaterial,  as  it  appeared 
by  all  the  witnesses  on  that  point,  that  the  horse  was  not 
delivered  nor  title  passed  to  the  plainti^  until  at  least  two 
weeks  after  the  making  of  the  lease ;  and  it  was  not 
claimed  for  the  defendant,  on  the  trial,  that  the  plaintiff 
owned  any  of  the  property  taken,  actually  or  potentially, 
at  the  time  of  the  execution  of  the  lease,  or  entering  into 
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possession  thereunder.  The  only  other  question,  on  the 
facts  of  the  case,  was  one  of  law,  as  to  the  validity  and 
effect  of  the  lien  clause  in  the  lease. 

n.  The  lien  qiause  in  the  lease  was  not  a  chattel  mort^ 
gage,  inasmuch  as  it  did  not  transfer,  nor  was  it  intended 
to  transfer,  the  title  of  any  property,  conditionally  or  oth- 
erwise, And  the  language  does  not  import  such  a  transfer. 
(Maiiman  v.  Neher,  2f)  Barh.  37,  40.  HdgeU  v.  Hart,  5 
SM.  217.     JBraumeU  v.  Hawkins,  4  Barb.  491.) 

nX  The  lien  clause,  if  regarded  as  a  chattel  mortgage, 
was  absolutely  void,  for  the  following  reasons:  1st  From  the 
nature  of  the  case,  the  lien  created  would  be  fluctuating  and 
indefinite,  and  the  mortgage  would  be  void  for  uncertainty. 
2d.  The  plaintiff  was  not,  at  the  execution  thereof,  the 
owner  of  any  of  the  horses  in  question,  nor  was  he  in 
possession  of  the  land  upon  which  the  property  was  to  be 
put  or  the  crops  to  be  raised.  3d.  The  cases  all  hold  that 
a  mortgage  of  personal  property,  neither  actually  nor  po- 
tentially within  the  possession  or  ownership  of  the  mort- 
gagor, is  absolutely  void ;  and  crops,  such  as  com  and  oats, 
are  not  potentially  in  existence  until  planted  or  sown. 
(Ganderman  v.  Smith,  41  Barb.  404  00$  v.  Sill,  8  id.  111. 
M&rrUl  V.  Noyes,  3  Am.  Law  Reg.  N.  8.  23.) 

lY.  The  lien  clause  does  not,  by  its  language,  reach  nor 
cover*  the  natural  growth  of  the  soil,  as  gri^s,  nor  the 
product,  hay,  nor  the  crops  in  question,  corn  and  oats,  but 
simply  farm  stock  and  implements;  and  this  was  the  evi- 
dent intention  of  the  language  used.  If  the  grass  was 
growing  on  the  premises  at  the  time,  it  was  not  put  upon 
the  premises  by  the  plaintift^  and  hence  no  lien  was  created. 

y.  The  lien  clause  was  invalid  for  any  purpose,  except 
that  within  some  cases  it  might  be  deemed  an  executory 
contract  for  a  lien  as  a  security  for  rent,  not  creating  a 
specific  lien,  but  to  be  enforced  by  an  equitable  action,  if 
at  all.  If  a  license,  it  was  void,  as  there  was  nothing'  for 
it  to  operate  upon,  and  was  moreover  an  authority  to  dis- 
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train  for  rent     (8  Am.   Law  Beg.  N.S.  611.     Oti$  y.  SOI, 
8  Barb.  111.     Van  Hoozer  v.  Cory,  34  Bath.  9.) 

YI.  The  lien  clause  was  void  as  an  evasion  of  the  act 
abolishing  distress  for  rent;  on  the  groand  that  it  is 
against  public  policy  that  parties  shall  restore  by  private 
agreement  what  has  been  prohibited  as  a  remedy  by  statute. 
(  Van  Heusen  v.  Badcliff,  17  N.  Y-  582.) 

By  the  Courts  Johnson,  J.  The  action  was  for  the  taking 
and  conversion  of  the  personal  property  of  the  plaintiff. 
The  defendant  justified  the  taking  by  virtue  of  the  pro- 
visions of  a  certain  lease  from  Catharine  Beahan  to  the 
plaintifi*,  which  was  claimed  to  be  a  chattel  mortgage  of 
the  property  taken,  and  that  he  was  acting  as  the  agent 
of  the  mortgagee.  The  provision  in  the  lease,  under  which 
the  plaintiff  held  the  farm,  was  as  follows:  "It  is  agreed 
that  the  said  party  of  the  first  part  shall  have  a  lien,  as 
security  for  the  payment  of  the  rent  aforesaid,  on  all  goods, 
implements,  stock,  fixtures,  tools,  and  other  personal  prop- 
erty which  may  be  put  on  said  premises,  and  such  lien  to 
be  enforced,  on  the  non-payment  of  the  rent  aforesaid,  by 
the  taking  and  sale  of  such  property,  in  the  same  manner 
as  in  cases  of  chattel  mortgage  on  default  thereof."  The 
property  was  taken  in  default  of  the  payment  of  rent  due 
by  the  terms  of  the  lease,  and  consisted  of  hay,  com  and 
oats,  which  had  been  raised  on  the  premises  during  their 
occupancy^  under  the  lease,  and  a  pair  of  horses  and  har- 
ness. The  plaintiff  forbade  the  taking.  The  property  was 
removed  from  the  premises,  and  advertised  and  sold,  as 
upon  a  chattel  mortgage. 

It  is  very  clear,  that  this  provision  in  the  lease  did  not 
constitute  a  bargain  and  sale  of  the  plaintiff's  property, 
by  way  of  mortgage  or  otherwise.  There  are  no  words 
of  sale,  assignment  or  transfer,  and  it  is  obvious  that  the 
design  was,  that  the  title  should  remain  in  the  plaintiff 
Indeed  it  is  not  claimed,  on  the  part  of  the  defendant,  that 
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the  agreement  in  the  lease  operated  as  a  sale  or  transfer 
of  title,  to  the  landlord,  even  conditionally,  but  conferred 
the  right  to  seize  and  sell  only.  It  was  correctly  held  in 
the  case  of  MUUman  v.  Nehetj  (20  Barb,  37,  40,)  that  a 
clause  like  the  one  in  question,  in  a  lease,  was  not  a  chat- 
tel mortgage  upon  the  property  therein  specified  or  referred 
to.  The  language  is,  ''it  is  agreed"  that  the  party  of  the 
first  part ''  shall  have  a  lien  as  security  for  the  payment  of 
the  rent."  It  is  equally  clear  that  the  provision  did  not 
create  a  lien  in  the  eye  of  the  law  m  proMenti  upon  the 
property  specified,  in  favor  of  the  landlord.  A  lien  upon 
personal  property,  whether  arising  by  operation  of  law,  or 
from  express  contract,  is  a  right  of  detaining  the  property 
of  another  until  some  claim  is  satisfied,  and  cannot  exist 
without  possession  of  the  property  in  the  person  making 
the  claim. 

According  to  all  the  cases  and  authorities,  the  lien,  as  a 
legal  right,  ceases  when  possession  is  parted  with,  and 
cannot  exist  without  possession.  It  is  unnecessary  to  cite 
authorities  to  sustain  a  proposition  so  elementary.  Here 
the  possession  was  never  in  the  lessor,  until  it  was  taken 
for  the  purpose  of  selling  the  property,  and  the  agreement 
did  not  contemplate  that  it  should  be.  The  provision  is 
clearly  nothing  more  nor  less  than  that  the  landlord  should 
have  a  lien,  by  way  of  security,  iu  future,  whenever  rent 
became  due,  and  remained  unpiid.  Jt  wis  an  agreement 
to  give  a  lien,  but  it  did  not  create  one.  K  it  conferred  any 
right  upon  the  landlord,  it  was  a  chose  in  action  upon  the 
agreement,  and  not  a  chose  in  possession.  This  agree- 
ment for  a  lien  is,  however,  accompanied  by  a  license  or 
power  to  enforce  the  right  without  action.  This  is  in  the 
nature  of  a  power  or  authority  to  the  landlord,  to  take  and 
sell  the  plaintiff's  property,  on  which  the  lien  was  to  be 
given,  for  the  purpose  of  obtaining  payment  of  the  rent  in 
arrear,  in  the  same  manner  as  in  cases  of  chattel  mortgage, 
in  default  of  payment  thereon. 
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This  ie,  in  law,  a  licenBe,  which  ia  all  cases  is,  essen- 
tially, an  authority  or  power  to  do  certain  acts.  It  is  an 
authority,  resting  in  contract,  to  the  landlord  to  take  cer- 
tain property  of  the  tenant,  and  sell  it  at  pablic  or  private 
sale,  as  in  {he  case  of  a  chattel  mortgage,  upon  default, 
and  convey  or  transfer,  in  that  manner,  a  title  to  the  pur- 
chaser, and  from  the  avails  to  satisfy  the  arrears  of  rent 
But  being  in  the  nature  of  a  license,  it  was  revocabk,  and 
when  th«  plaintiff  forbade  the  taking  by  virtue  of  the  lease, 
he  revoked  and  put  an  end  to  the  licence  or  authority, 
leaving  the  landlord  to  his  remedy  upon  the  contract 
Had  the  plaintiff  not  interfered,  but  permitted  the  taking 
and  sale  to  go  on  without  objection,  the  license  or  power 
would  have  been  executed  according  to  the  agreement, 
and  no  right  of  action  would  have  accrued  to  the  plaintiff 
against  any  one,  because  the  acts  would  have  been  justified 
by  the  license,  and  the  purchaser  at  the  sale  would  have 
acquired  a  good  title  through  the  exercise  of  the  power 
conferred  by  the  owner  of  the  property,  and  the  donor  of 
the  power.  But  when  the  plaintiff  elected,  as  was  clearly 
his  legal  right,  to  revoke  the  license  or  authority,  and  put 
an  end  to  it,  the  landlord  was  remitted  to  his  remedy  by 
action,  and  cannot  justify  under  the  power,  which  no  longer 
subsisted.  There  is  but  a  single  exception  to  the  right  of 
the  licensor,  or  donor  of  a  power,  to  revoke  at  pleasure, 
and  put  an  end  to  it,  and  that  is  where  the  license  ot 
power  is  annexed,  as  an  incident,  to  a  valid  grant,  and  its 
exercise  is  necessary  to  a  beneficial  enjoyment  of  the  grant 
As  in  the  case  of  a  grant  of  real  estate,  or  of  a  right  therein, 
or  in  the  case  of»|  chattel  mortgage,  with  a  power  of  sale 
therein.  In  such  case  the  license  is  connected  with  the 
title,  or  the  right  in  the  property,  and  its  exercise  is  neces- 
sary to  the  complete  enjoyment  or  fulfillment  of  the  right, 
and  it  cannot  be  revoked.  But  in  all  other  cases  the  right 
of  revocation  is  unlimited,  in  whatever  form,  and  with 
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whatever  ceremony  it  may  have  been  ^ven.  The  licensor 
ooaay  revoke  at  any  time  before  execution^  even  after  the 
licensee  has  commenced  to  act  under  the  authority  con- 
ferred. So  far  as  the  licensee  has  gone  in  execution  of 
the  authority,  before  revocation,  his  acts  are  justiliable, 
but  his  acts  after  that  are  tortious,  and  can  derive  no  ben- 
efit or  sanction  from  the  revoked  power.  The  cases  upon 
this  subject  are  quite  numerous,  but  I  shall  cite  only  a 
few.     {Bahcoch  v.  Utter ^  1  KeyeSy  115.     Hx  parte  Cohunij 

I  OoweUy  568.  Mumford  v.  Whitney^  15  Wend,  380.  Jcame^ 
9on  V.  Millemannj  3  Duer^  255.  Tillotson  v.  Preiton,  7  John. 
285.     Simpkms  v.  BogerSy  15  III  397.     Woodward  v.  SuleZj 

II  id.  157.  Wood  v.  LeadbiUer,  13  Mees.  d^  Webb.  838. 
Bryan  v.  WhUtlerj  8  Bam.  &  GreB,  288.  JlewKns  v.  Ship- 
many  5  id.  222.)  Many  more  cases,  both  American  and 
English,  might  be  cited  to  the  same  effect.  In  the  cases 
of  Wood  V.  LeadbitteTy  and  Bryan  v.  WhiMery  (aupray)  it 
was  held,  after  great  consideration,  that  where  the  license 
had  been  paid  for,  and  the  licensee  had  entered  into  per- 
formance, and  enjoyment  under  it,  the  licensor  might  re- 
voke it  without  refunding  the  money  paid,  and  that  the 
right  would  then  cease,  leaving  the  licensee  nothing  but  a 
right  of  action  for  his  money.  The  license,  or  authority 
in  the  case  at  bar,  not  having  been  connected  with  any 
title  to  the  property,  or  any  right  in  possession,  was  there- 
forc)  revocable  at  the  election  of  the  plaintiff,  and  when  he 
revoked  and  forbade  the  taking  and  removal  of  the  property, 
its  removal  and  sale  afterwards  were  wholly  without 
authority,  and  tortious,  the  same  as  though  no  authority 
had  ever  been  given.  In  the  view  which  has  been  taken, 
it  becomes  wholly  unnecessary  to  consider  the  question  as 
to  the  rights  of  the  landlord  under  the  agreement,  and  the 
partial  delivery  and  redelivery  of  a  portion  of  the  prop- 
erty afterwards  taken,  is  wholly  immaterial. 

The  plaintiff's  title  and  right  of  possession  remained 
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throughout  as  it  was  when  the  contract  was  made.  The 
ruling  at  the  circuit  was  therefore  right,  and  the  judgment 
must  be  affirmed. 

[FouBTH  Bbpabtmsvt,  Obnbral  Tbrm,  at  Oswego,  May  7,  1872.    Jfitf- 
Im,  P.  J.,  and  Jbknaon  and  Tahottj  Justices.] 


-«•«- 


Caroline  Adams  v9.  Margaret   Honness    and    others, 

adm'rs  &c. 

A  parol  agreement  was  made,  between  the  plaintiff  and  the  defendants*  intes- 
tate, that  the  former  should  give  up  her  home  and  residence  in  the  State  of 
New  Jersey  and  remove  to  C.  in  the  State  of  N.  T.  with  her  husband,  and 
reside  there,  near  the  intestate  as  long  as  he  lived,  and  in  consideration 
thereof  receive  the  sum  of  02000  upon  the  death  of  the  intestate.  This 
agreement  was  fully  performed  by  the  plaintiff,  on  her  part. 

Hdd,  1.  That  this  was  a  valid  contract,  so  fleu*  forth  as  to  bind  the  estate  of  the 
intestate,  after  full  performance  by  the  plaintiff,  on  her  part 

2.  That  being  wholly  by  parol,  so  long  as  it  remained  executory  merely,  it 
could  not  have  been  enforced.  That  the  intestate  might  have  rescinded, 
and  put  an  end  to  it,  at  any  time  before  performance  by  the  plaintiff,  had  bo 
seen  fit  to  do  so.  But  that,  he  not  having  done  bo,  it  was  quite  too  late» 
after  his  death,  for  his  personal  representatives  to  undertake  to  repudiate  it. 

8.  That  the  consideration  was  sufficient  to  support  the  promise;  especially 
after  performance  by  the  plaintiff. 

4.  That  the  promise  being  to  the  plaintiff  personally,  and  obviously  intended 
for  her  personal  and  separate  emolument,  the  plainUff,  though  a  married 
woman,  was  clearly  competent  to  contract. 

6.  That  although  the  plaintiff  and  her  husband  were,  at  the  time  the  agree- 
ment was  made,  residents  of  the  State  of  New  Jersey,  yet  the  agreement 
having  been  made  at  C.  in  this  State,  it  was  of  no  consequence  what  the  laws 
of  New  Jersey  were,  in  respect  *to  the  competency  of  married  women  to 
make  contracts  for  their  separate  benefit. 

6.  That  the  contract  being  made  in  New  Tork,  and  to  be  performed  here,  there 
was  no  limitation  in  our  statute  which  confined  its  operation  to  such  married 
women  as  were  residents  of  the  State  at  the  time  their  contracts  were  made. 

The  provision  in  section  2  of  the  act  of  the  legislature,  of  -1860,  (Zmm  of  1860, 
eh,  90,)  authorizing  a  married  woman  "  to  carry  on  any  trade  or  business  and 
perform  any  labor  or  services  on  her  sole  and  separate  account,"  and  de- 
claring thai  "  the  earnings  of  any  married  woman  from  her  trade,  business. 


/ 


OSWEGO— MAY,  1872.  327 


Adams  v,  Honness. 


I 


labor  or  senrlces,  shall  be  her  sole  and  separate  property/'  necessarily  in- 
cludes the  right,  on  the  part  of  a  married  woman,  to  make  valid  bargains 
for  her  labor  or  serrices,  before  they  are  performed. 

ACTION"  brought  to  enforce  a  parol  agreement  alleged 
to  have  been  made  by  Conrad  Honness,  the  defend- 
ants' intestate,  to  give  the  plaintiff  92000,  in  consideration 
of  her  removing  from  the  State  of  New  Jersey,  and  taking 
np  her  residence  at  Corning,  in  this  State,  where  the  intes- 
tate resided.  The  complaint  alleged  that  in  the  month  of 
July,  1867,  the  plaintiff  was,  and  for  many  years  prior  to 
that  time  had  been,  a  resident  of  the  State  of  Ifew  Jersey, 
residing  there  with  her  husband,  who  was  a  brother-in-law 
of  the  defendants'  intestate,  being  the  brother  of  the  said 
Margaret  Honness,  then  the  wife  and  now  the  widow  of 
the  said  intestate,  who  had  for  many  years  previous  to  the 
year  1867  also  been  a  resident  of  the  said  State  of  New 
Jersey,  and  an  acquaintance  of  the  plaintiff  and  her  family. 
That  at  the  time  first  aforesaid  the  defendants'  intestate, 
having  purchased  real  estate  in  the  town  of  Corning,  in 
the  State  of  Kew  York,  and  being  desirous  of  making  the 
latter  place  his  permanent  residence,  and  being  desirous 
that  the  plaintiff  and  her  family  should  also  reside  at  Cor- 
ning aforesaid,  and  near  him,  the  said  intestate  requested 
the  plaintiff,  and  also  her  said  husband,  to  change  their 
residence  from  the  said  State  of  New  Jersey  and  make 
their  residence  in  the  said  town  of  Corning,  in  the  vicinity 
of  the  proposed  residence  of  the  said  intestate,  where  lie 
contemplated  making  his  residence  with  his  wife,  sister  of 
the. plaintiff's  husband.  And  thereupon,  and.  in  or  about 
the  month  of  July,  1867,  at  the  said  town  of  Corning,  the 
defendants'  intestate  and  the  plaintiff  entered  into  an 
agreement  by  which  it  was  agreed,  on  the  part  of  the 
plaintiff,  that  she  would,  with  her  said  husband,  move  from 
the  State  of  New  Jeri^ey  to  Corning,  and  there  reside  near 
the  residence  of  the  intestate ;  in  consideration  of  which 
the  defendant's  intestate  undertook  and  promised  the 
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plaintiff  to  pay  the  plaintiff  the  sum  of  $2000.  That  in 
pnrsaance  of  said  agreement  the  plaintiff,  with  her  said 
hnsbandy  who  for  a  consideration  agreed  to  be  paid  him 
by  the  said  intestate,  had  consented  to  do  so,  at  once 
removed  her  residence  from  the  State  of  New  Jersey  to 
the  said  town  of  Corning,  and  near  and  in  the  vicinity  and 
neighborhood  of  the  said  intestate's  residence,  disponng 
of  and  removing  to  the  latter  place  the  property  and  effects 
of  the  plaintiff  and  of  her  husband ;  and  in  pursuance  of 
said  agreement  the  plaintiff,  with  her  said  husband,  then 
became  a  resident  of  Corning,  at  the  place  and  in  the 
manner  in  said  agreement  provided;  and  the  plaintiff, 
with  her  said  husband,  had  ever  since  resided,  and  yet  re- 
sided at  the  place  aforesaid,  in  the  said  town  of  Coming. 
And  the  plaintiff  alleged  that  she  had  in  all  thinga  kept 
and  performed  said  contract  on  her  part.  That  the  said 
Conrad  Honness  departed  this  life  at  his  said  residence  in 
the  town  of  Corning,  on  or  about  the  20th  June,  1869,  in- 
testate, and  letters  of  administration  of  the  goods,  chattels 
and  credits  of  the  said  Conrad  Honness,  deceased,  were 
thereafter  duly  issued  to  and  accepted  by  the  defendants, 
who  had  duly  entered  upon  the  trust  created  thereby. 
That  the  said  intestate,  in  his  lifetime  did  not,  and  his 
personal  representatives  since  his  death  had  not,  paid  the 
said  sum  of  $2000  by  said  contract  agreed  to  be  paid,  or 
any  part  thereof.  That  the  same  became  due  and  payable 
before  the  commencement  of  this  action,  and  remained 
wholly  unpaid.  Wherefore  the  plaintiff  demanded  judg- 
ment against  the  defendants  for  the  sum  of  $2000^  with 
interest  thereon  from  June  20,  1869,  with  costs. 

The  answer  was  a  general  denial.  On  the  trial,  at  the 
circuit,  when  the  plaintiff  rested,  the  defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff, 
being  a  married  woman,  had  no  authority  to  make  the 
contract  set  up  in  the  complaint  The  motion  was  denied, 
and  the  defendants'  counsel  duly  excepted. 
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The  defendants'  eoansel  again  moved  for  a  nonsuit,  on 
the  ground  that  no  consideration  was  shown  fbr  the  promise 
alleged  to  have  been  made  by  Conrad  Honness.  The  mo- 
tion was  denied,  and  the  defendants'  codnsel  duly  exerted. 

The  defendants'  counsel  again  moved  for  a  nonsuit  on 
the  ground  that  the  contract  proved  was  not  the  contract 
set  up  in  the  complaint  The  motion  was  denied/and  the 
defendants'  counsel  excepted. 

The  judge  charged  the  jury  that  there  waabut  a  single 
question  in  the  case,  for  them ;  and  that  was^  was  this 
agreement  made  ?  That  if  it  was,  there  was  no  question 
as  to  the  amount  the  plaintiff  was  entitled  to  recover,  viz., 
$2000,  with  interest  from  the  intestate's  death. 

The  defendants'  counsel  asked  the  court  to  charge  that 
if  the  plaintiff  came  to  Coming  with  the  expectation  thaft 
Conrad  Honness  should  make  provision  to  her  for  the 
payment  of  the  $2000,  she  was  not  entitled  to  recover. 
The  court  refused  so  to  charge,  and  the  defendants'  couiir* 
sel  excepted. 

The  defendants'  counsel  asked  the  court  to  charge,  that 
if  the  plaintiff  was,  at  the  time  of  the  making  of  the 
alleged  contract,  a  resident  of  the  State  of  "New  Jersey,  she 
had  not  capacity  to  make  the  contract.  The  court  refused 
so  to  charge,  and  the  defendants'  counsel  excepted.  The 
defendants'  counsel  also  asked  the  court  to  charge  that  the 
statutes  of  this  State  did  not  extend  to  giving  a  married 
woman  the  right  to  make  a  contract  to  change  her  resi- 
dence. That  that  was  a  right  reserved  to  her  husband. 
The  court  refused  so  to  charge,  and  the  defendants'  coun- 
sel excepted. 

The  defendants'  counsel  also  requested  the  court  to 
charge  that  there  was  no  sufficient  consideration  for  the 
contract  The  court  declined  so  to  charge,  and  the  de- 
fendants' counsel  duly  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  of  $2315. 
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The  court  ordered  the  excieptions  to  be  heard  at  a  gen- 
eral term,  in  the  first  instance. 

Bradley  dk  Kendall^  for  the  plaintiff. 

L  The  defendants'  motion  *for  a  nonsnit  was  properly 
denied,  and  their  exception  not  well  taken.  1.'  The  con- 
tract by  which  the  defendants'  intestate  agreed  to  pay  the 
plaintiff  $2000,  &c.,  was  well  made,  and  is  valid.  (Draper 
V.  Stouvenel,  35  N.  Y.  507.)  (a.)  The  fact  that  the  plain- 
tiff was  a  married  woman  did  not  defeat  her  right  to  give 
her  consent  or  make  a  promise  to  do  that  which  was  in 
no  manner  in  violation  of  her  marital  relations,  as  the 
consideration  of  a  valid  engagement  on  the  part  of  the 
intestate.  (5.)  The  agreement  in  question  was  part  of  an 
arrangement  to  which  the  husband  of  the  plaintiff  was  a 
party,  and  which  he  proposed  to  carry  out,  and  the  prom- 
ise to  pay  the  plaintiff  was  part  of  the  consideration  which 
operated  upon  the  husband  to  make  the  consent  and 
promise  of  his  wife  effectual  by  performance.  2.  The 
promise  of  the  defendants'  intestate,  had  for'  its  support  a 
sufficient  consideration,  and  the  exceptions  of  the  defend- 
ants in  that  respect  were  not  well  taken,  (a.)  The  ar- 
rangement by  which  the  plaintiff*  and  her  husband  were 
induced  to  consent  and  promise  to  leave  their  home,  &c., 
in  New  Jersey,  and  go  to  reside  near  the  intestate,  and 
the  performance  of  that  consent  and  promise,  were  suffi- 
cient to  support  his  promise,  pursuant  to  which  they  did 
so.  (45  N.  Y.  45.)  (6.)  And  it  was  not  only  a  mere  harm  to 
them,  but  it  was,  by  the  intestate,  deemed  a  benefit  to  him 
by  way  of  affording  consolation  and  contentment  to  him  and 
his  wife  at  their  new  home  in  the  State  of  New  York. 

n.  The  several  exceptions  taken  by  the  defendants  to 
the  refusal  to  charge  as  requested,  were  not,  nor  was  any 
of  them,  well  taken.  1.  The  request  to  charge  that  "  if 
the  plaintiff  came  to  Corning  with  the  expectation  that 
Conrad  Honness  should  make  provision  to  her  for  the 
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payment  of  the  1^20009  she  was  not  entitled  to  recover/' 
was  properly  refused,  .(a.)  She  and  her  husband  evidently 
came  to  Corning  with  the  expectation  of  the  payment  to 
her  of  the  $2000,  and  it  was  not  important  whether  she 
expected  that  provision  would  be  made  by  him  for  its  pay- 
ment or  not  She  had  his  promise,  and  the  request  in 
question  does  not,  by  its  terms,  exclude  the  existence  of 
tibe  agreement  to  pay.  2.  The  request  to  charge  that  the 
plaintifi'  had  not  the  capacity  to  make  the  contract,  be-« 
oause  she  was  a  resident  of  the  State  of  New  Jersey  when 
it  was  made,  was  also  properly  declined,  (a.)  The  con- 
tract was  made  in  the  State  of  "Sew  York,  after  the  intes- 
tate became  a  resident,  and  by  its  terms  was  to  be  performed 
there.  The  law  of  New  York,  therefore,  governed  in 
respect  to  the  construction,  validity  and  effect  of  the  agree- 
ment (Lee  V.  Selleckj  32  Barb,  525.  Curtis  v.  Leavittj  15 
N.  Y.  227.  Pomeroy  v.  AiniwoHhy  22  Barb.  127,  128.  45 
N,  F.  113.)  (i.)  Assuming  that  the  artificial  common 
law  disability  of  a  feme  covert  existed  in  the  State  of  New 
Jersey,  it  was  not  carried  into  the  State  of  New  York,  by 
the  plaintiff  even  while  she  remained  a  resident  of  the 
former  State,  but  the  Ux  loei  contractus  controls  in  respect 
to  the  validity  and  effect  of  the  contract  (2  Pars,  on 
CofU.  85,  89.  Polydere  v.  Prince,  Ware,  402  to  409,  413.) 
(c.)  But  that  question  is  of  no  importance.  The  debt  or 
liability  was  contracted  at  the  time  and  place  of  perform- 
ance, and  not  before  or  elsewhere.  (Mulliny.HickSj  49 
Barb,  250, 254.  Garrison  v.  Howe,  17  N.  Y.  458,  465.  Oraw 
ford  V.  Collins,  45  Barb.  269,  271,  272.)  And  when  the 
plaintiff  and  her  husband  entered  upon  the  performance, 
they,  as  was  contemplated,  became  residents  of  the  State 
of  New  York,  and  as  such  there  performed  the  agreement 
on  their  part  (d.)  The  arrangement  having  been  made 
and  performed  with  the  consent  and  cooperation  of  the 
plaintiff's  husband,  the  question  of  her  capacity  does  not 
arise  in  the  case.    3.  The  request  to  charge  that  the  stat* 
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ntea  of  this  State  did  not  give  a  married  woman  the  right 
to  contract  for  change  of  residence,  &c.,  was  also  properly 
declined,  (a.)  This  request  was  a  mere  arbitrary  propo*- 
sition,  not  applicable  to  the  facts  in  this  case.  (50  ^ori. 
258.  15  N.  Y.  524.  34  id.  22.)  (6.)  The  agreement  was 
not  only  made  with  the  consent  and  cooperation  of  the 
plaintifi*'s  husband^  but  was  part  of  an  arrangement  made 
by  him.  (e.)  The  plaintiff  did  not  assume  to  make  an 
agreement  to  change  her  place  of  residence  independent 
of  her  husband,  but  the  husband  required  her  consent  to 
induce  him  to  remove  from  New  Jersey,  which  was  quite 
proper,  and  the  agreement  in  question  was  the  consequence. 
(d.)  There  is,  therefore,  no  question  of  violation  of  mar- 
ital duty,  or  of  usurpation  of  that  right  of  the  husband 
involved,  and  no  ground  to  justify  any  pretense  .of  that 
character. 

m.  The  several  objections  and  exceptions  to  the  admis- 
sion of  evidence  were  not,  nor  was  either  of  them,  well 
taken.  The  fact  that  John  Adams  was  the  husband  of 
the  plaintiff  did  not  render  him  incompetent  to  be  sworn 
and  testify,  and  the  objection  in  that  respect  was  not  well 
taken.    {Laws  of  1867,  ch.  887.) 

Wm,  Bumset/j  for  the  defendant. 

I.  The  objection  to  the  testimony  of  John  Adams,  on 
the  ground  that  he  was  one  of  the  administrators  of  the 
deceased,  was  well  taken.  {Code,  §  399.)  Adams  came 
within  the  letter  of  the  statute,  he  being  both  a  party  and 
interested  in  the  event  of  the  action.  He  was  also  incom- 
petent as  being  the  husband  of  the  plaintiff. 

n.  The  judge  erred  in  refusing  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  no  power  to  make  the  contract  set 
up  in  the  complaint.  At  common  law  the  contracts  of  a 
married  woman  are  utterly  void.  (1  Black.  Com.  444 
1  Parsom  on  Cont.  345,  347,  5th  ed.)  She  can  only  get 
the  right  to  make  this  contract  by  virtue  of  the  *'  married 
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woman's  act."  (4  N.  T.  Stat,  at  Large,  516,  §  2.)  Bat 
these  acts  only  allow  them  to  make  contracts  obligatory 
when  the  contracts  relate  to  their  separate  property,  or  to 
the  particular  trade  or  business  in  which  they  are  engaged. 
{Tale  V.  Dederer,  22  N.  Y.  450,  461.)  And  all  her  other 
contracts  are  void  at  law,  and  can  be  enforced  in  equity 
against  her  separate  estate,  provided  the  intention  to 
charge  that  estate  be  stated  in  the  contract.  {Com  Etch. 
I'M.  Co.  V.  Babeoeky  42  N.  F.  613,  642.  ManeJMter  v. 
SahleTy  47  Barb,  155.)  And  her  contract  being  abso- 
lutely void,  it  follows,  as  a  consequence,  that  the  con- 
tract can  have  no  effect,  and  the  party  contracting  will 
be  discharged.  (2  Kent's  Com,  236.  Broom'i  Legal  Max- 
ims,  132.) 

IIL  There  was  no  consideration  for  the  contract  alleged 
to  have  been  made  by  the  intestate  with  deceased.  Hon- 
nesB  had  agreed  with  the  husband  of  the  plaintiff  that  he 
would  give  him  the  house  and  lot  on  which  he  lived  if  he 
would  move  out  to  Coming,  and  the  agreement  with  the 
plaintiff  was  that  Honness  should  pay  her  $2000  if  she 
would  come  and  stay.  The  agreement  of  John  Adams  to 
come  out  to  Coming  to  live,  and  his  moving  out  there, 
changed  the  plaintiff's  residence,  per  <e.  If  the  husband 
changes  his  domicil,  the  wife  is  bound  to  follow  him 
wherever  he  chooses  to  go.  (2  Kent's  Com.  181.  Story's 
CanJL  LatoSj  §  46.  Oreene  v.  Oreenej  11  Pick,  410,  414.) 
A  wife  can  only  change  her  domicil  with  that  of  her  hus- 
band, and  cannot  acquire  one  different  from  his.  (2  Kent's 
Com.  431,  note.  Jackson  v.  Jackson,  1  John  425,  432. 
Fischer  v.  Fischer,  12  Barb.  640,  642.)  There  can  be  no 
presumption  that  it  was  intended  that  the  plaintiff'  should 
come  without  her  husband.  K  Honness  had  attempted  to 
make  such  a  bargain,  Adams  would  have  had  an  action 
against  him.  {Seerma7u:e  v.  James,  47  Barb.  120.)  It  is 
plain,  from  the  evidence,  that  this  agreement  with  the 
plaintiff  was  entiriely  separate  from  that  with  John  Adams. 


I 
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"No  conaideration  can  be  implied  to  sustain  the  promise  to 
the  plaintiff,  from  the  fact  that  John  Adams  moved  out  to 
Corning  and  lived  there.  Therefore  the  judge  should 
have  nonsuited  the  plaintiff,  for  the  reason  that  there  was 
no  consideration. 

IV.  The  judge  erred  in  refusing  to  nonsuit  the  plaintiff, 
for  the  reason  that  the  contract  proved,  was  not  the  con- 
tract set  out  in  the  complaint  The  complaint  sets  out  an 
absolute  promise  to  pay  $2000.  The  evidence  shows  a 
conditional  promise  to  give  her  a  house  and  lot,  or  pay  her 
$2000. 

V.  The  court  erred  in  refusing  to  charge  that  if  the 
plaintiff  was,  at  tl^  time  of  making  the  alleged  contract, 
a  resident  of  the  Sikte  of  Kew  Jersey,  she  had  not  the  ca- 
pacity to  make^jme  contract  There  was  evidence  in  the 
case  tending  tb  show  that  the  contract,  if  made  at  all,  was 
made  in  KcfW  Jersey.  In  that  case,  her  capacity  to  con- 
tract depeims  upon  the  law  of  that  State.  (Story's  Canft. 
Laws,  §§  65,  102.  2  Kent's  Com.  458.)  The  common  law 
will  be  supposed  to  be  the  law  of  New  Jersey.  (JElUs  v. 
Mason,  2  Am.  li.  81.  Holmes  v.  Brovighton,  10  Wend,  75. 
Savage  v.  O'NeU,  42  Barb,  374.  Seymour  v.  Sturgess,  26 
jy^.  T.  139.)  We  have  seen  that  at  common  law  her  con- 
tracts are  void. 

YL  The  court  erred  in  refusing  to  charge  that  the  stat- 
utes of  this  State  did  not  extend  to  giving  a  married 
woman  a  right  to  make  a  contract  to  change  her  residence. 
That  was  a  right  reserved  to  her  husband.  (See  avthorities 
cited  4&^6intTr) 

VILJChe  court  erred  in  refusing  to  charge  that  there 
was  no  sufficient  consideration  for  the  contract  See  au-' 
thorities  cited  to  point  III.) 

By  the  Courtj  Johkson,  J.  The  bargain  jSnally  settled 
and  agreed  upon,  between  the  plaintiff  and  the  defendants' 
intestate,  as  established  by  the  verdict  of  the  jury,  was, 
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that  the  plaintiff  should  consent  to  give  up  her  home  and 
residence^  in  the  State  of  New  Jersey,  and  remove  to 
Corning,  in  the  State  of  New  York,  with  her  husband, 
and  reside  there  as  long  as  the  intestate  lived,  and  receive, 
in  consideration  thereof,  the  sum  of  $2000,  at  the  death 
of  the  intestate.  This  was  the  final  agreement,  which  the 
plaintiff,  as  the  jury  have  found,  fully  performed  on  her 
part  The  intestate  was  a  man  of  considerable  property, 
and  his  wife  was  a  sister  of  the  plaintiff's  husband.  He 
had  been  a  resident  of  the  State  of  New  Jersey,  and  lived 
near  the  plaintiff  and  her  husband  and  family.  A  short 
'  time  previous  to  the  making  of  the  bargain  in  question, 
the  intestate  had  taken  up  his  residence  at  Corning,  and 
desired  the  plaintiff's  husband  and  herself  and  family  to 
give  up  their  residence  in  New  Jersey,  and  remove  to 
Coming,  and  reside  near  him.  For  this  purpose  he  made 
a  proposition  to  the  plaintiff's  husband,  which  the  latter 
was  willing  to  accept,  provided  the  plaintiff's  consent 
could  be  obtained  to  the  change.  The  plaintiff,  as  the 
case  shows,  was  reluctant  to  leave  her  home  in  New  Jer- 
sey, but  upon  the  intestate  making  her  the  offer,  she 
yielded,  and  accepted  the  offer  and  consented  to  the 
.  change,  which  was  accordingly  made ;  the  plaintifl^  with 
her  husband  and  family,  removing  to  Corning,  where  they 
continued  to  reside  near  the  intestate,  at  the  place  agreed 
upon,  until  his  death.  The  agreement  was  verbal,  and 
was  made  while  the  plaintiff  and  her  husband  were  on  a 
visit  at  the  residence  of  the  intestate,  in  Corning,  shortly 
after  his  removal  to  that  town. 

We  think  this  was  a  valid  contract,  so  far  forth  as  to 
bind  the  estate  of  the  intestate,  after  full  performance  by 
the  plaintiff  on  her  part.  Being  wholly  by  parol,  as  long 
as  it  remained  executory  merely,  it  could  not  have  been 
enforced.  The  intestate  might  have  rescinded,  and  put 
an  end  to  it,  at  any  time  before  performance  by  the  plain- 
tiff, had  he  seen  fit  to  do  so.    But  he  did  not.    He  desired 
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to  have  it  performed  and  carried  out  as  it  was ;  and  it  is 
qnite  too  late  now  for  his  personal  representatives  to  un- 
dertake to  repudiate  it  (  WtUetts  v.  The  Sun  Mutual  Ins. 
Oo.y  45  N,  T.  45.)  There  can  be  no  doubt  that  the  con*- 
sideration  was  sufficient  to  support  the  promise,  especially 
after  performance  by  the  plaintiff. 

It  is  contended,  in  behalf  of  the  defendants,  that  the 
plaintiff  being  a  married  woman,  was  not  competent  to 
make  a  valid  agreement  of  this  kind,  and  that  the  prom- 
ise, if  made  to  her  by  the  intestate,  as  alleged,  was  ntuiuin 
factum.  But  the  promise  was  to  her  personally,  and  was 
obviously  intended  for  her  personal  and  separate  emolu- 
ment, and  for  that  the  plaintiff,  though  a  married  woman, 
was  clearly  competent  to  contract.  By  the  statutes  of 
1860  and  1862,  respecting  the  rights  of  married  women, 
{LawB  of  1860,  ch.  90,  and  LawB  of  1862,  ck  172,)  a  mar- 
ried woman  is  expressly  authorized  ''  to  carry  on  any  trade 
or  business,  and  perform  any  labor  or  services,  on  her  sole 
and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or  services,  shall 
be  her  sole  and  separate  property."  This  necessarily  in- 
cludes the  right,  on  the  part  of  a  married  woman,  to  make 
valid  bargains  for  her  labor  or  services  before  they  are 
performed.  The  bargain  here  was  for  something  in  the  nar 
ture  of  a  service,  which  the  plaintiff  was  to  perform  in 
connection  with  her  husband.  There  were  two  separate 
agreements,  one  between  the  intestate  and  the  plaintiff's 
husband,  and  one  with  the  plaintiff  and  each,  obviously, 
for  their  personal  and  separate  benefit,  respectively. 

At  the  time  the  bargain  in  question  was  made,  the  plain- 
tiff' and  her  husband  were  residents  of  the  State  of  Kew 
Jersey,  but  the  agreement  was  made  at  the  residence  of 
the  intestate,  at  Corning,  in  this  State.  It  is  of  no  conse- 
quence, therefore,  what  the  laws  of  If ew  Jersey  are  in  re- 
spect to  the  competency  of  married  women  to  make  con- 
tracts for  their  separate  benefit 
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The  contraict  was  made  in  New  York,  and  was  to  be 
performed  here,  and  there  is  no  limitation  in  our  stat- 
ute which  confines  its  operation  to  such  married  women 
as  are  residents  of  the  State  at  the  time  their  contracts 
are  made. 

The  plaintiff's  husband,  though  a  party  defendant  to 
the  action,  was  clearly  competent  as  a  witness.  There 
was  no  error  in  the  refusal  to  nonsuit,  at  the  circuit ;  nor 
in  the  refusal  to  charge,  as  requested,  in  respect  to  the 
plaintiff's  residence  in  Kew  Jersey  at  the  time  the  con- 
tract was  made.  There  is  no  evidence  in  the  case  tend- 
ing to  show  that  the  agreement  was  made  in  that  State. 
All  the  evidence  goes  to  show  that  it  was  made  at  the 
residence  of  the  intestate  in  this  State.  The  charge  was, 
in  all  respects,  correct. 

A  new  trial  must  therefore  be  denied,  and  judgment 
ordered  on  the  verdict 

[FoDETH  Bbpabthbvt,  Gevbbal  Tbbm,  at  Oflwego,  May  7,  1872.  JTmI^, 
P.  J.,  and  Jokmon  and  TaieoU^  Justices.] 
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Winchester  v%.  Osborn  and  Mobsb. 

In  an  action  to  recover  damages  for  obstructing  a  stream,  and  setting  the 
water  back  upon  the  plaintiff's  machinery,  in  a  mill  above,  by  throwing  tan 
baik  from  the  defendants'  tannery  into  the  stream,  the  defendants  Justified 
under  a  grant  from  the  plaintiff,  which  contained  the  following  clause :  ''  To- 
gether with  the  privilege  of  digging  a  channel  as  wide  and  as  deep  as  the 
present  channel  now  is,  along  and  adjoining  the  sixth  course  above  men- 
tioned *  *  and  turning  the  water  from  the  mill-race  therein,  together 
with  die  right  to  tap  the  [grantor's]  miU  pond  at,  &c,  and  drawing  therefrom 
water  enough'*  in  addition  to  other  uses  specified,  for  "MrryiM^  awaiff  th$ 
apent bark"  Ac, 

Heid  that  the  true  and  only  proper  construction  of  this  grant  gave  to  the  de- 
fendants the  right  to  discharge  all  the  spent  bark  of  the  tannery  into  the 
stream  of  water  to  be  drawn  from  the  plaintiff's  mill  pond,  and  have  it  re- 
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moved  by  that  means  from  the  premises,  and  carried  into  the  tail-race,  and 
into  the  channel  of  the  creek  into  which  the  tail-race  emptied. 

Hdi  alto^  that  it  was  clearly  the  intention  of  the  parties  that  the  grantees  should 
have  the  right  to.  carry  away  the  spent  tan  baric  in  the  way  in  which  the 
stream  so  used  would  naturally  or  necessarily  flow — ^through  the  channel  in 
which  it  found  its  way  into  the  creek  below. 

But  that  if  the  intention  was  not  entirely  clear,  upon  the  face  of  the  instfument, 
the  court  had  the  right,  for  the  purpose  of  ascertaining  the  intention,  to  con- 
sider the  object  of  the  grant,  the  situation  of  the  premises,  and  the  surround- 
ing circumstances  at  the  time  the  grant  was  made. 

It  is  a  primary  and  fundamental  rule,  that  where  a  thing  is  granted,  all  the 
means  to  attain  it,  and  aU  the  fruits  and  efects  of  tY,  are  granted,  also,  and 
should  pass,  inclusive,  together  with  the  thing  itself,  without  the  words  cum 
pertinentiSf  or  any  similar  woixis.  The  incident  passes  by  the  grant  of  the 
principal  thing. 

Thus  where  there  was  a  grant  of  lands  for  the  purpose  of  having  a  tannery 
erected  thereon,  and  the  business  of  tanning  hides  and  making  leather  there 
carried  on ;  and  coupled  with  this,  and  as  a  part  of  the  same  instrument,  was 
a  grant  of  the  right  to  draw  water  from  the  grantor's  mill  pond,  near  by,  to 
use  in  the  business,  on  the  premises  granted,  enough  in  addition  to  the  other 
uses  specified,  for  "  canying  off  the  spent  bark ;"  Hdd  that  this  was  clearly 
a  grant  of  the  right,  as  agunst  the  grantor,  to  produce  whatever  effect  or 
consequence  might  naturally  or  necessarily  result  from  the  use  of  the  right 
so  granted. 

Heldt  aitOj  that  even  if  the  right  so  conferred  by  the  deed  could  be  re- 
garded as  no  more  than  a  UeensSf  to  carry  away  the  spent  bark  in  that  man- 
ner, the  result  would  be  the  same,  because,  being  coupled  with  a  grant,  and 
a  material  part  of  the  right  granted,  it  would  be  irrevocable ;  and  no  action 
would  lie  for  any  of  the  consequences  flowing  from  the  exercise  of  the 
license  in  the  manner  contemplated  when  it  was  given.  The  resulting  injury, 
in  that  case,  would  be  damnum  absque  ir^uria. 

Held,  further^  that  the  right  to  float  off  the  spent  tan  bark  IVom  the  grantees' 
tannery,  into  the  creek,  was  a  substantial  part  of  the  grant. 

THIS  action  was  brought  to  recover  damages  sustained 
by  the  plaintiff,  by  reason  of  the  defendants  discharg- 
ing and  throwing  tan  bark  from  their  tannery  on  to  the 
plaintiff's  land  and  into  Fish  creek,  thereby  obstructing 
the  race  and  creek,  and  setting  the  water  back  on  the 
water  wheels  in  the  plaintiff's  saw  mill,  upon. said  creek, 
above. 

On  the  trial,  at  the  Oneida  circuit,  the  jury  found  a 
verdict  for  the  defendants.    Various  exceptions  were  taken. 
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on  the  trial,  and  a  case  made ;  upon  which  the  plaintiff 
moved  for  a  new  trial. 

F.  Kemany  for  the  plaintiff. 

John  F,  Seymour^  for  the  defendants. 

By  the  Gourty  Johnson,  J.  The  action  was  brought  to 
recover  damages  caused  by  the  acts  of  the  defendants,  in 
throwing  or  discharging  tan  bark,  after  it  had  been  used 
in  their  tannery,  into  the  waters  of  Fish  creek,  thereby 
filling  up  the  channel  of  said  creek,  and  obstructing  the 
flow  of  water  therein,  by  means  of  which  the  waters  of 
said  creek  were  set  back  upon  the  mills  and  machinery  of 
the  plaintiff,  obstructing  and  impeding  the  operation 
thereof,  to  his  injury.  The  defendants,  among  other  de- 
fences, justified  the  acts  complained  of  under  a  grant 
from  the  plaintiff,  which,  as  they  insist,  grants  and  con- 
veys to  them  the  right  to  discharge  their  spent  bark  into 
the  waters  of  the  creek,  in  the  manner  and  to  the  extent 
to  which  it  has  been  done  by  them.  This  is  the  main 
question  in  the  case.  It  appears  from  the  evidence  in  the 
case,  without  dispute,  that  the  bark  which  the  defendants 
have  discharged  into  the  stream  was  spent  bark,  only. 
This  is  bark  after  it  has  been  leached  and  the  tannin  thus 
extracted  from  it.  The  defendants  derive  their  title  from 
the  plaintiff  through  Henry  Hawver.  Prior  to  July  6, 
1855,  the  defendants'  premises  were  part  of  a  larger  tract 
or  parcel  of  land  owned  by  the  plaintiff,  on  which  he  had 
a  saw  mill,  operated  by  the  waters  of  Fish  creek,  supplied 
from  a  pond  above  the  mill.  On  the  day  aforesaid,  the 
plaintiff  granted  and  conveyed  the  premises  now  owned 
by  the  defendants,  consisting  of  a  little  over  two  acres  of 
land,  to  said  Hawver  for  the  purpose  of  having  a  tannery 
erected  thereon,  and  the  business  of  tanning  leather  from 
hides  there  carried  on. 
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On  the  game  day  of  the  grant,  and  cotemporaneous 
therewith,  the  plaintiff  took  a  bond  from  said  Hawver, 
obligating  him  to  commence  immediately,  and  build  as 
soon  as  practicable,  a  tannery  on  the  lands  so  conveyed, 
at  least  180  feet  in  length,  and  not  less  than  42  feet  wide, 
and  commence  the  tanning  of  leather  therein,  and  continue 
it  as  long  as  he  should  deem  it  profitable.  The  premises 
so  conveyed  were  situated  below  the  plaintiff's  saw  mill, 
and  embraced  the  entire  tail-race  of  the  saw  mill  for  a 
considerable  distance  between  the  saw  mill  and  the  point 
where  the  tail-race  entered  the  creek,  a  few  rods  only 
below.  The  plaintiff's  deed  to  Hawver,  after  describing 
the  premises  conveyed,  contains  the  following  grant: 
**  Together  with  the  privilege  of  digging  a  channel  as  wide 
and  as  deep  as  the  present  channel  now  is,  along  and  ad- 
joining the  sixth  course  above  mentioned,  (that  is,)  from 
the  large  elm  tree  to  a  clump  of  maple  trees,  and  turning 
the  water  from  the  mill-race  therein,  together  with  the 
right  to  tap  said  Winchester's  mill  pond  at  a  place  oppo- 
site the  dwelling  house  on  the  land  aforesaid,  and  drawing 
therefrom  water  enough  to  supply  a  steam  engine  for  the 
use  of  a  tannery,  and  also  for  soaking  hides,  wetting 
leather,  for  pumping  on  the  leaches,  and  carrying  away 
the  spent  bark,  and,  in  high  water,  the  right  to  draw  from 
the  pond  aforesaid  water  for  the  use  of  other  machinery, 
but  not  in  such  quantities,  at  such  time,  as  will  lower  the 
water  in  the  pond  so  that  it  will  not  run  over  the  dam  two 
inches  deep."  I  cannot  doubt  that  the  true  and  only 
proper  construction  of  this  grant  gives  to  the  defendants 
the  right  to  discharge  all  the  spent  bark  of  the  tannery 
into  the  stream  of  water  to  be  drawn  from  the  plaintiff  ^s 
mill  pond,  and  have  it  removed  by  that  means  from  the 
premises,  and  carried  into  the  tail-race,  and  into  the  chan- 
nel of  die  creek^  into  which  the  tail-race  emptied,  dose 
at  hand. 


OSWBGO— MAY,  1872.  $41 


WiDchester  9.  Osboro. 


That  Bucb  was  the  intention  of  the  parties  seems  to  me 
to  be  beyond  doubt.  The  grantee  had  the  right  to  tap 
the  mill  pond  and  to  draw  therefrom  ^*  water  enough/'  in 
addition  to  other  uses  specified,  for  *^  carrying  away  the 
spent  bark."  This  must  mean  carrying  it  away,  by  means 
of  the  stream  of  water,  and  in  the  way  in  which  the  stream 
so  used  would  naturally  or  necessarily  flow ;  through  the 
ehannel  in  which  it  found  its  way  into  the  creek  below. 
This  intention  appears  extremely  plain  upon  the  face  of 
the  grant.  But  if  it  should  be  considered  that  the  inten- 
tion was  not  entirely  clear  upon  the  face  of  the  instru- 
ment, we  have  the'  right,  for  the  purpose  of  ascertaining 
the  intention,  to  consider  the  object  of  the  grant,  the  situa- 
tion of  the  premises,  and  the  surrounding  circumstances 
at  the  time  the  grant  was  made.  (French  v.  Oarharty  1 
N.  Y,  96.)  Upon  referring  to  the  testimony  it  will  be 
seen  that  the  premises  granted  were  so  situated  that  the 
water  to  be  drawn  from  the  plaintiff's  mill  pond,  to  be 
usecl  at  the  tannery  for  any  purpose,  must,  of  necessity, 
find  its  way  into  Fish  creek,  only  a  few  rods  bel6w,  and 
could  go  nowhere  else.  Whatever  was  to  be  carried  away 
by  the  water  must  be  carried  there.  "  Carrying  away"  by 
water,  is  a  very  common  expression,  and  one  which  is 
generally  well  understood  ;  and  in  construing  a  grant  the 
language  must  b^  taken  according  to  its  general  and  com- 
mon signification,  unless  it  is  qualified  by  some  subse- 
quent words  which  indicate  a  contrary  or  different  inten- 
tion. Here  what  follows  not  only  does  not  limit  or  qualify 
the  expression,  but  serves  to  carry  out  and  express  more 
clearly  the  general  intention.  It  provides  for  the  uscj  by 
the  grantee,  of  the  water  from  the  mill  pond  in  much 
larger  quantities,  and  for  other  purposes  in  times  of  high 
water.  And  in  this  connection,  also,  and  for  the  purpose 
of  arriving  at  the  true  ^meaning  and  intention,  we  should 
look  at  the  bond  taken  back  by  the  grantor,  and  which 
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was  a  part  of  the  consideration  of  the  conveyance.  The 
term,  spent  bark,  appears  to  have  been  well  understood 
by  the  grantor,  from  his  own  testimony.  Looking  at  all 
these  circumstances  and  surroundings,  in  connection  with 
the  bond  and  the  language  of  the  grant,  the  intention  and 
expectation  are  rendered,  as  it  seems  to  me,  too  clear  for 
dispute  or  doubt,  that  this  spent  bark  was  to  be  floated 
off  by  the  water  towards,  and  into.  Fish  creek.  This 
being  the  case,  the  plaintiff  has  not,  and  never  had,  any 
cause  of  action  by  reason  of  the  bark,  thus  discharged, 
lodging  in  the  mill-race,  or  the  creek,  and  obstructing  the 
flow  of  water,  and  thus  causing  it  to  obstruct  the  operation 
of  the  wheels  and  machinery  of  his  saw  mill  It  is  a  pri- 
mary and  fundamental  rule,  that  ^^  when  a  thing  fs  granted, 
all  the  means  to  attain  it,  and  all  the  fruits  and  effects  ofity 
are  granted  also,  and  shall  pass,  inclusive,  together  with  the 
thing,  by  the  grant  of  the  thing  itself,  without  the  words 
oum  pertinentisj  or  any  such  like  words.  (Shep.  Toitch. 
89.)  The  incident  passes  by  the  grant  of  the  principal 
thing.  {Co,  Lit.  152.  Bac.  Ab,  Grant  7.)  Here  is  a 
grant  of  certain  lands  for  the  purpose  of  having  a  tannery 
erected  thereon,  and  the  business  of  tanning  hides  and 
making  leather  there  carried  on,  to  any  extent;  and 
coupled  with  this,  and  as  a  part  of  the  same  instrument, 
is  the  gr^pt  of  the  right  to  draw  water  from  the  plaintiff's 
mill  pond  near  by,  to  use  in  the  business  on  the  premises 
so  granted,  enough,  in  addition  to  the  other  uses  specified, 
for  "  carrying  off  the  spent  bark.*' 

This  is  clearly  a  grant  of  the  right,  as  against  the 
grantor,  to  produce  whatever  effect  or  consequence  might 
naturally  or  necessarily  result  from  the  use  of  the  right  so 
granted.  Even  if  the  right  so  conferred  by  the  deed 
could  be  regarded  as  no  more  than  a  license  to  carry  away 
the  spent  bark  in  that  manner,  the  result  would  be  the 
same,  because,  being  coupled  with  a  grant,  and  a  material 
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part  of  the  right  granted,  it  would  be  irrevocable,  and  no 
action  woald  lie  for  any  of  the  consequences  flowing  from 
the  exercise  of  the  license  in  the  manner  contemplated 
when  it  was  given.  The  resulting  injury,  in  that  case, 
would  be  damnum  absque  injuria.  But,  in  my  judgment, 
this  right  was  a  substantial  part  of  the  grant,  and  I  think 
the  learned  justice  should  have  so  held  and  ruled  at  the 
circuit.  In  this  view,  all  the  rulings  excepted  to  in  the 
course  of  the  trial,  and  the  exceptions  to  the  charge,  are 
of  no  consequence.  They  all,  with  perhaps  one  or  two 
exceptions,  grew  out  of  an  erroneous  ruling  against  the 
defendants,  and  in  the  plaintift''s  favor.  If  it  were  true, 
as  seems  to  have  been  assumed  upon  the  trial,  that  the 
terms  of  the  grant,  uuder  which  the  right  in  question  was 
claimed,  were  ambiguous,  then  I  think  his  rulings  and 
bis  charge  were  correct,  as  against  the  plaintiff. 

From  the  observations  of  the  learned  judge,  in  his 
charge,  he  seems  to  have  been  strongly  inclined  to  the 
view  of  the  grant  which  I  have  taken,  and  to  have  adopted 
.  the  other  view  for  the  purpose  of  more  fully  presenting 
the  questions  involved,  on  a  review.  Should  we  determ- 
ine the  rights  of  the  parties  upon  the  import  of  the  grant 
drawn  from  its  terms,  as  I  think  we  safely  may,  it  disposes 
effectually  of  the  cause  of  action,  independent  entirely  of 
the  extraneous  evidence  respecting  the  plaintifi^s  knowl- 
edge of  what  rights  his  grantee  was  acquiring  from  others, 
or  of  what  he  saw  done,  or  assisted  hi^  grantee  in  doing, 
by  way  of  bringing  water  to  the  tannery  and  providing 
for  its  outlet,  and  renders  all  that  part  of  the  case  imma- 
terial. The  evidence  offered  by  the  plaintiff,  in  respect  to 
his  want  of  knowledge  or  information,  that  spent  bark 
was  to  be  discharged  from  the  leaches,  or  that  he  sup- 
posed nothing  but  rinsing  them  in  the  water  was  to  be 
allowed,  was  properly  excluded,  as  was  also  his  testimony 
as  to  what  he  had  heard  in  regard  to  the  contents  of  the 
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paper  his  grantee  was  obtaining,  or  had  obtained  from 
others. 
The  judgment  should  be  affirmed. 

[FouBTH  Dbpartkbvt,  Qbnbral  Term,  at  Oswego,  May  7,  1872.    Jfu^ 
Imf  P.  J.,  and  Johnson  and  liieottf  JusticM. 


Jaycox  vs.  Pinnby. 

A.  Justice  of  the  peace  has  the  right  to  aUow  an  amendment  of  the  complaint,  on 
the  trial  of  an  action  before  him,  by  reducing  the  amount  of  damages  claimed 
therein  below  fifty  dollan ;  although  the  effect  of  such  an  amendment  will 
be  to  deprive  the  defendant  of  a  right  to  a  new  trial  in  the  county  court 

APPEAL  by  the  defendant  from  a  judgment  of  the 
county  court  of  Jefferson  county,  reversing  a  judg- 
ment of  a  j  ustice  of  the  peace. 

The  action  was  brought  before  a  justice  of  the  peace  to 
recover  damages  for  the  loss  of  a  cow,  whose  death,  it  was 
alleged,  had  been  caused  by  the  negligence  of  the  de* 
fendant 

The  complaint,  which  was  in  writing,  alleged  that  the 
plaintiff  bad  sustained  damage  in  the  sum  of  $60,  and  de> 
manded  judgment  for  that  sum  and  costs.*  The  answer 
was  a  general  denial.  Upon  the  issue  thus  formed,  the 
parties  went  to  trial  before  the  justice,  and  without  a  jury. 
Evidence  was  given,  on  the  part  of  the  plaintiff,  tending 
to  show  negligence  of  the  defendant,  and  the  plaintiff  him* 
self  testified  that  the  cow  was  worth  $40.  No  other 
evidence,  as  to  damage,  was  given  by  the  plaintiff,  and 
he  having  rested  his  case,  the  defendant  moved  for  a  non- 
suit, upon  the  ground  that  no  cause  of  action  had  been 
proven.  This  motion  being  denied  by  the  justice,  the 
plaintiff  moved  to  amend  his  complaint,  and  under  the  de- 
fendant's objection,  and  without  terms,  was  permitted  to 
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substitute  a  new  complaiut,  substantiftU;  the  same  as  the 
original  complaint^  except  that  the  damages  were  stated 
at  the  sum  of  $40,  and  the  demand  for  judgment  &KeA  at 
that  sum  instead  of  $60,  as  in  the  original  complaint 
The  defendant,  after  demanding  a  trial  by  jury  and  request- 
ing the  justice  to  issue  a  ventre,  which  was  refused,  pro% 
ceeded  to  his  defense,  and  proved,  by  several  disinterested 
witnesses,  that  the  value  of  the  cow  did  not  exceed  $15. 
The  justice  rendered  judgment  for  the  plaintiff  for  $30 
damages,  with  costs. 

On  appeal  to  the  coupty  court,  the  judgment  of  the  JQ»* 
tice  was  reversed,  on  the  ground  that  the  amendment  of 
the  complaint  was  improperly  allowed  by  the  justice. 

2>.  O'Brien^  for  the  appellant. 

L  Thecounty courtheld thejudgmentof thejusticeto be 
correct,  except  as  to  his  ruling  in  allowing  the  complaint  to 
be  amended.  The  judgment  of  reversal  was  placed  upon 
that  ground  alone,  and  this  is  the  only  question  necessary  to 
advert  to  here.  The  position  of  the  county  judge  upon  that 
point  is  unsound,  and  cannot  be  maintained.  The  power 
exercised  by  all  courts,  of  allowing  amendments  to  pleadings^ 
is  necessary  for  the  proper  administratipn  of  justice.  The 
propriety  of  the  exercise  of  this  power,  is  left  by  law  en- 
tirely with  the  judge  or  magistrate  before  whom  the  trial 
is  had.  In  other  words,  the  propriety  or  necessity  of 
amendments,  is  a  matter  resting  purely  in  discretion.  The 
exercise  of  this  discretion  by  a  justice  of  the  peace,  whether 
right  or  wrong,  is  not  subject  to  be  revised  or  reviewed  by 
any  appellate  court.  Sammis  v.  Brice^  4  DeniOj  576. 
Jenkins  v.  Brawny  21  Wend.  454.  WkUe  v.  Stevensony 
4  Denioj  193.  Babeock  v.  Lipej  1  id,  139.  Brace  v.  JSetwon, 
10  Wend.  213.  Woolley  v.  Wilbur^  4  Dcnto,  670.  CoMn  v. 
Van  Patten,  15  Wend.  5^7.  Masher  v.  Lawrenee,  4  DeniOj 
419.  BvU  V.  GaUmj  22  Barh.  94.  Tattersall  v.  ffass, 
1  HiU.  56.)    It  will  be  seen  that  in  some  of  the  above 
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cases  the  precise  question  as  to  the  right  of  the  justice  to 
allow  the  complaint  to  be  amended  by  reducing  the 
amount  of  damages  claimed/ was  upheld,  and  in  nearly  all 
of  them  the  Supreme  Court  held,  that  though,  as  a  question 
of  propriety,  the  decision  of  the  justice  was  wrong,  yet  as 
it  was  a  matter  wholly  in  his  discretion,  no  power  existed 
in  any  appellate  court  to  reverse  his  judgment  on  such 
grounds.  If  a  judicial  officer,  through  dishonesty,  ignor- 
ance or  corruption,  perverts  or  abuses  discretionary  powers 
confided  to  him  by  the  law,  the  judgments  or  rights  of 
parties  are  not  to  be  afiected  thereby.  The  remedy  is  im- 
peachment or  removal  from  office.  Some  legal  right  must 
be*  invaded  or  denied,  in  order  to  warrant  an  appellate 
tribunal  in  interfering;  and  the  decision  of  a  magistrate, 
in  a  matter  wholly  in  his  discretion,  though  the  decision 
may  operate  unjustly  to  one  of  the  parties,  is  not  such  an 
error  as  an  appellate  court  can  correct.  Even  if  this  court 
could  review  the  discretionary  powers  of  the  justice,  in 
allowing  amendments,  his  action  in  this  case  would  be 
upheld.  1.  It  was  merely  conforming  the  demand  for 
damages  in  the  complaint  to  the  proof,  on  that  subject, 
given  by  the  plaintift'.  2.  The  amendments  expunged  all 
the  allegations  as  to  defective  fences,  &c.  3.  It  put  the 
compensation  of  the  defendant  upon  a  qiLantum  meruit, 
rather  than  upon  the  "  usual  price  in  the  neighborhood," 
which  the  plaintiff  might  be  obliged  to  prove.  4.  The 
"substantial  legal  right"  of  the  defendant  to  a  new  trial 
in  the  county  court,  before  a  jury,  depended  upon  specu- 
lation and  refinement  The  defendant  waived  liis  right  to 
a  jury  trial  before  the  justice.  If  he  desired  his  rights  to 
be  determined  in  that  form  of  trial,  he  had  a  fair  oppor- 
tunity. In  submitting  his  rights  to  the  judgment  of  the 
justice,  the  defendant  is  chargeable  with  knowledge  of 
all  the  rules  of  law  pertaining  to  nuch  courts,  and  there- 
fore chargeable  with  full  knowledge  of  all  the  discretion- 
ary powers  of  the  justice,  as  to  amendments,  and  must 
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now  be  deemed  to  have  assented  to  their  exercise  by*  the 
justice^  when,  in  his  judgment,  it  became  necessary.  The 
argument  now  assumes  that  he  intended  to  experiment 
before  the  justice,  and,  if  beaten  there,  prolong  the  lit- 
igation in  the  county  court  before  a  jury.  If  the  defend- 
ant has  been  deprived  of  the  power  of  thus  perpetuating 
litigation  by  the  exercise  of  the  discretionary  powers  of 
the  justice,  it  can  hardly  be  said  that  he  has  lost  a  *^  sub- 
stantial legal  right"  calling  for  the  protection  of  this 
tribunal. 

II.  The  well  settled  rule,  that  upon  appeals  from  jus- 
tices'judgments,  errors  not  affecting  the  merits,  and  techni- 
cal defects,  are  to  be  disregarded ;  that  every  intendment 
will  be  made  in  support  of  the  judgment ;  that  the  justice's 
decision  upon  disputed  questions  of  fact  will  not  be  re- 
viewed; that  his  judgment  is  not  to  be  reversed,  even  for 
errors  in  admitting  or  excluding  evidence,  or  upon  other 
questions  of  law,  unless  the  other  party  is  prejudiced 
thereby,  leaves  nothing  further  for  examination  by  this 
court 

Wynn  dk  Partery  for  the  respondent 

I.  The  defendant  went  to  trial  before  the  justice,  with- 
out a  jury,  upon  the  original  complaint,  demanding  judg- 
ment for  $60.  This  gave  him  the  right,  on  appeal,  to  a 
new  trial  in  the  county  court  {Oodej  §  352,  subd.  2.  27 
Saw.  368.)  The  complaint  was  not  asked  to  be  amended 
until  after  the  plaintiff  rested  his  case.  Subdivision  11 
of  section  64  of  the  Code  of  Procedure  provides  for 
amendments  in  justices'  courts,  ^^at  any  time  before  the 
trial  or  during  the  trial,  or  upon  appeal,  when,  by  such 
amendment,  substantial  justice  will  be  promoted.^'  The 
amendment  was  in  no  way  beneficial  to  the  plaintiff,  did 
not  in  the  least  degree  promote  *^  substantial  justice,"  so 
far  as  the  plaintiff  was  concerned ;  his  rights  were  the 
same  without  it  as  with  it;  but  as  to  the  defendant,  bo 
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was  deprived  of  a  right,  a  $%thsiantial  right,  the  right,  on 
appeal,  to  have  a  new  trial  in  the  county  court.  The  plain- 
tiff,  by  hiB  complaint,  had  given  him  that  right  and  induced 
him  to  go  to  trial  before  the  justice,  without  a  jury,  under 
the  belief  that  such  privilege  was  secured  to  him.  Have 
we  not,  under  the  circumstances  of  this  case,  a  right  to  say 
that  the  amendment  was  made  by  the  plaintiff  and  allowed 
by  the  justice,  not  for  the  purpose  of  promoting  justice, 
but  expressly  to  deprive  the  defendant  of  his  right  to  a  new 
trial  in  the  county  court ;  a  right  secured  to  him  by  the 
original  complaint,  and  vested,  so  that  it  was  error  in  the 
justice  to  deprive  him  of  it  ?  The  county  court,  entertain- 
ing this  view,  reversed  the  judgment  upon  this  ground 
alone ;  and  we  submit,  rightfully,  and  its  decision  ought  to 
be  sustained  hj  this  court. 

II.  If  this  court  passes  upon  any  other  point  in  tiie  case 
than  the  one  decided  by  the  county  judge,  we  submit 
there  are  other  reasons  why  the  judgment  of  the  justice 
diould  stand  reversed. 

By  the  Courts  Talcott,  J.  This  was  an  action  to  recover 
the  value  of  the  plaintiff's  cow,  killed  by  the  negligence 
of  the  defendant.  The  action  was  originally  brought  be- 
fore a  justice  of  the  peace.  The  cause  was  tried  before 
the  justice,  without  a  jury,  and  the  plaintiff  recovered  a 
judgment  of  (35,  damages  and  costs. 

The  judgment  rendered  by  the  justice  was  reversed  by 
the  county  court  of  Jefferson  county,  upon  the  sole  grouud 
that,  on  the  trial,  the  justice  allowed  a  certain  amendment 
to  the  complaint ;  and  his  power  to  allow  the  amendment 
is  the  only  question  argued  on  this  appeal. 

In  his  original  complaint,  the  plaintiff  had  alleged  that 
by  the  killing  of  the  cow  he  had  sustained  damages  to  the 
sum  of  (60,  for  which  sum,  with  the  costs  of  the  action, 
he  demanded  judgment  After  a  motion  for  a  nonsuit, 
by  the  defendant,  the  plaintiff  moved  to  amend  his  com- 
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plaint,  and  the  defendant  objected ;  but  the  jnstioe  granted 
the  motion,  and  the  plaintiff  put  in  his  amended  com- 
plaint, in  writing. 

The  amended  complaint  omitted  certain  allec^tions 
contained  in  the  original  complaint,  but  did  not  materially 
change  the  cause  of  action  therein  stated.  It  alleged  the 
damages  to  be  only  $40,  and  demanded  judgment  for  that 
«am,  only,  with  the  costs  of  the  action. 

As  the  complaint  originally  stood,  the  judgment  de- 
manded being  more  than  $50^  the  defendant,  on  appeal  to 
the  county  court,  would  have  been  entitled  to  a  new  trial. 
If  the  amendment  was  justifiable  the  cause  is  not  to  be 
re-tried  in  the  oounty  court ;  but  in  order  to  reverse  the 
judgment  it  is  necessary  to  show  error  in  the  proceedings 
before  the  justice. 

On  the  trial,  the  value  of  the  cow  was  in  dispute,  and 
before  the  amendment  the  plaintiff,  in  his  own  testimony, 
had  fixed  the  value  of  the  cow  at  only  (40.  That  the 
power  to  amend  embraced  the  power  to  render  the  amount 
of  damages  claimed  in  the  complaint  in  a  justice's  court, 
was  decided  in  WoolUy  v.  Wilbur^  (4  Denio^  670.)  Even 
though  before  the  amendment  the  claim  of  damages  was 
Bach  that  the  justice  had  no  jurisdiction. 

In  this  case  it  is  claimed  that  the  sole  object  of  the 
Udendment  was  to  deprive  the  defendant  of  the  right  to 
a  new  trial  in  the  county  court ;  and  such  may  have  been 
the  fact  The  power  to  amend  the  pleadings  in  justices' 
courts  is  conferred  by  subdivision  11  of  section  64  of  the 
Code. 

By  that  provision  amendments  are  allowed  before  or 
during  th'e  trial,  or  on  appeal,  ^^  when  by  such  amendment 
substantial  justice  will  be  promoted." 

It  is  claimed  that  allowing  an  amendment  whereby 
the  unsuccessful  party  will  be  deprived  of  a  new  trial  in 
the  county  court,  is  not  promoting  substantial  justice,  but 
the  contrary.    This  argument,  we  think,  is  falla<douB. 
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Substantial  justice,  certainly,  cannot  be  greatly  outraged 
by  conforming  the  pleadings  to  the  proof.  The  claim  of 
much  greater  damages  than  the  plaintiff  himself  claimed 
to  have  sustained,  when  it  was  productive  of  the  conse- 
quence that  the  defendant  might  not  be  compelled  to  dis- 
close  his  defense,  but  might  lie  by  and  throw  the  entire 
costs  of  the  litigation,  amounting,  probably,  to  more  than 
the  damages  in  controversy,  upon  the  plaintiff,  by  reducing 
his  judgment  $10,  was,  most  likely,  from  the  ignorance 
of  the  plaintiff  or  the  person  who  acted  as  his  attorney  in 
the  justice's  court  Although  the  statute  providing  for  a 
new  trial  in  the  county  court  makes  the  new  trial  depend 
upon  the  amount  claimed  in  the  complaint,  yet  its  general 
purpose  was  to  prevent  the  expense  of  a  new  trial  in  the 
appellate  court  in  cases  involving  amounts  less  than  $50. 

In  this  case  the  parties  were  before  the  court,  and,  pre- 
sumptively, prepared  to  litigate  the  question  on  the  merits. 
Iq  such  cases,  the  policy  of  the  law  is,  that  the  controversy, 
when  it  involved  less  than  $50,  should  be  settled  in  the 
justice's  court,  unless  some  error  of  law  or  fact  is  there 
committed.  Where  the  real  claim  of  the  plaintiff  is  up- 
wards of  $50,  an  amendment  has  been  allowed,  reducing 
the  claim  for  judgment  below  $50,  or,  in  case  such  an 
amendment  is  made  in  the  absence  of  the  defendant,  who 
may  have  relied  on  his  right  to  a  new  trial,  the  amend- 
ment might  be  more  objectionable. 

But  in  a  oase  like  this,  where  the  real  claim  of  the 
plaintiff,  as  conceded  by  him  on  the  trial,  in  the  presence 
of  the  defendant,  was  less  than  $50,  and  where  it  is  rea- 
sonable to  suppose  that  the  misstatement  of  the  amount 
claimed  was  through  ignorance  and  mistake,  and  where 
the  amendment  could  not  well  have  operated  as  a  surprise 
upon  the  defendant,  we  cannot  see  but  that  the  amendment, 
by  conforming  the  complaint,  as  to  its  demand  of  judg- 
ment, to  the  real  claim  of  the  plaintiff,  was  in  furtherance 
of  justice. 
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While,  of  course,  the  statute  is  to  be  enforced,  as  to 
new  trials  in  the  county  court,  yet  the  practice  of  lying  by 
with  defenses  and  testimony,  available  in  a  justice's  court, 
but  withheld  there  for  the  purpose  of  throwing  a  large 
bill  of  costs  upon  a  plaintiff,  who  is  proceeding  in  good 
faith,  is  not  to  be  encouraged. 

The  judgment  of  the  county  court  must  be  reversed, 
and  that  of  the  justice  affirme^. 

[FoiTRTH  Depabtmbnt,  Oehbbal  Tbbm,  at  Buffalo,  June  4, 1872.  ift<0tti, 
P.  J.,  and  JokMon  and  TalcoU^  Justice8.J 


John  Crist  vs.  R.  W.  Burlinoamb. 
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In  constraing  goarantiee,  the  real  inquiry  is,  what  was  the  intention  of  the 
guarantor ;  and  to  ascertain  this,  his  words  must  be  taken  in  their  popular 
and  obvious  sense.  That  is  the  true  meaning  of  the  contract  which  readily 
presents  itself  to  a  plain  man  of  common  understanding,  on  reading  it  atten- 
tively and  impartially,  and  not  that  which  is  elaborated  with  effort.  The 
agreement  is  not  to  be  construed  most  favorably  for  the  guarantor,  nor  most 
strongly  against  him. 

It  is  settled  by  the  recent  decisions  in  New  Tork,  Massachusetts  and  Connecti- 
cut, and  in  the  Supreme  Court  of  the  United  States,  1st.  That  guaranties  are 
governed  by  the  same  rules  of  construction  as  other  contracts.  2d.  That  in 
case  of  ambiguity,  the  language  is  construed  most  strongly  against  the 
guarantor.  8d.  That  it  is  the  duty  of  the  court  to  ascertain  and  give  effect 
to  the  intention  of  the  parties. 

Another  rule — ^partly  of  evidence,  and  partly  of  construction — applies  to  this 
class  of  contracts,  as  well  as  all  others,  viz.,  th|it  in  order  to  arrive  at  the 
intention  of  the  parties,  the  circumstances  under  which,  and  the  purposes 
for  which,  the  contract  was  made,  may  be  proved,  and  must  be  kept  in  view 
in  its  construction. 

When,  by  the  terms  of  a  guaranty,  it  is  evident  the  object  is  to  give  a  standing 
credit  to  the  principal,  to  be  used  from  time  to  time,  either  indefinitely  or 
until  a  certain  period,  then  the  liability  is  continuing ;  but  when  no  time  is 
fixed,  and  nothing  in  the  instrument  indicates  a  continuance  of  the  under- 
taking, the  presumption  is  in  favor  of  a  limited  liability,  as  to  time,  whether 
the  amount  is  limited  or  not. 
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.  A.  B.  having  Jost  oommenced  tlie  commission  business,  at  Donkirki  and  need- 
ing some  person  of  means  or  credit  who  would  accept  his  drafts  for  small 
sums,  fh>m  time  to  time,  to  enable  him  to  make  advances  to  those  consign- 
ing property  to  him,  which  advances  were  to  be  reimbursed  on  sale  of  the 
property,  applied  to  the  plahitiff,  a  commission  merchant  in  New  York,  to 
accept  his  drafts,  agreeing  to  consign  the  property  to  him  for  sale.  To 
secure  the  plaintiff  for  such  acceptances  as  he  might  make  for  A.  B.,  the  de- 
fendant addressed  the  following  letter  to  the  plaintiff:  ''I  will  be  and  am 
responsible  for  any  amount  for  which  A.  B.  may  draw  on  you,  for  any  sum 
not  to  exceed  $1600,  on  condition^of  your  acceptance  of  the  same.'* 
ffeld  that  this  was  a  continuing  guaranty.  That  it  was  clearly  the  intention 
of  the  parties  to  make  it  so ;  and  although  the  language  used  was  capable 
of  a  more  restricted  operation,  it  was  nevertheless  such  as  to  enable  the 
court  to  give  effect  to  the  intention  of  the  parties,  by  holding  it  to  be  a  con- 
tinuing security,  and  as  not  satisfied  by  the  payment  of  acceptances  to  the 
extent  of  $1600. 

APPEAL  from  a  judgment,  entered  upon  the  report  of 
Hon.  Wm.  J.  Bacon,  sole  referee. 
The  action  was  brought  to  recover  against  the  defend- 
ant,, upon  the  written  agreement  or  guaranty  of  the  de- 
fendant, of  which  the  following  is  a  copy : 

*'  DuNKiKK,  August  26th,  1869. 
John  Crist,  Esq : 

Dear  Sir: — ^I  will  be  and  am  responsible  for  any 
amount  for  which  A.  Burlingame  may  draw  on  you,  for 
any  sum  not  to  exceed  91500,  on  condition  of  your  accept- 
ance of  the  same. 

Tours  truly,  R  W.  Burlingame." 

The  referee  found  and  reported  the  following  fiu^ta : 
On  or  about  the  26th  day  of  August,  1859,  the  plaintiff 
made,  with  one  Alexis  Burlingame,  the  agreement  set 
forth  in  the  complaint,  to  accept  and  pay  for  him,  in  the 
city  of  New  York,  drafts  to  be  drawn  by  said  Burlingame, 
upon  the  plaintiff,  for  the  accommodation  of  said  Burlin- 
game, and  for  and  on  account  of  produce  and  merchan- 
dise, to  be  sent  and  forwarded  to  New  York,  from  time  to 
time,  for  an  indefinite  period  thereafter.  To  secure  and 
indemnify  the  plaintiff  for  the  acceptance  and  payment  of 
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such  drafts,  the  defendant  executed  and  caused  to  be  de- 
livered to  the  plaintiff  the  written  agreement  and  guar- 
anty, given  in  evidence  on  the  trial,  upon  the  strength  and 
credit  of  which  the  said  plaintiff  did,  from  time  to  time 
thereafter,  accept  and  pay,  for  and  on  account  of  said 
Alexis  Burlingame,  drafts  by  said  Burlingame  drawn 
upon  him  to  the  aggregate  amount  of  over  $7000,  but  the 
amount  of  drafts  outstanding  at  any  one  time  did  not  ex- 
ceed $1500.  The  liability  upon  the  said  guaranty  was  not, 
in  terms,  nor  was  it  by  any  agreement  of  the  parties,  to  be 
confined  to  drafts  drawn  in  respect  to  flour  or  any  particu- 
lar article  of  produce,  but  funds  remitted  to  the  plaintiff^ 
and  the  avails  of  produce  sold,  are  to  be  applied,  without 
discrimination,  to  all  drafts  drawn  upon  the  plaintiff  by 
Burlingame,  and  such  funds  were  so  applied,  and  after 
making  such  applications,  there  remained  due  to  the 
plaintiff  for  and  on  account  of  drafts  drawn  upon  and 
pidd  by  him,  under  the  said  agreement  and  guaranty,  the 
sum  of  $934.79  on  the  22d  day  of  November,  1860,  wl^ch, 
with  interest  to  the  date  of  the  report,  amounted  to  the 
sum  of  $996.59. 

Upon  the  foregoing  fitcts  the  referee  found,  as  a  conclu- 
sion of  law,  that  the  agreement  of  the  defendant  was  de- 
signed to  give  a  standing  credit  to  Alexis  Burlingame,  to 
be  used,  from  time  to  time,  to  the  extent  of  $1500,  as  the 
ultimate  liability ;  that  it  did  not  contemplate  or  provide 
for  a  single  transaction,  or  become  exhausted  when  drafts 
to  the  extent  of  $1500  had  been  drawn  and  accepted,  but 
that  it  was  a  continuing  guaranty,  and  intended  to  and  did 
provide  for  a  continuous  business — ^no  limits  as  to  time — 
and  only  restricted  as  to  the  amount  of  liability,  and  was 
a  standing  credit  to  the  amount  therein.  And  that  the 
plaintiff  was  entitled  to  a  judgment  for  $996.59,  with 
costs,  for  which  sum  judgment  was  accordingly  ordered. 

The  defendant  appealed.  ^ 

Vol.  LXn.  23 
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Hunt  (t  Watermanj  fpr  the  appellant. 

A.  H.  PreseoUf  for  the  respondent 

^  By  the  Oaurtj  Mullin,  J.  I  have  examined  a  great  num- 
ber of  cases  in  the  English  as  well  as  American  reports^  in 
which  the  construction  of  guaranties  has  been  involved, 
hoping  to  deduce  from  them  some  principle  which  would 
enable  us  to  decide  the  case  at  bar,  without  adding  another 
to  the  multitude  of  cases  which  rest  on  their  own  facts,  and 
are  supported  only  by  the  adjudications  in  the  cases  them- 
selves. I  very  much  doubt  whether  it  is  possible  to  arrive 
at  any  principle  which  can  be  followed,  except  in  now  and 
then  a  case,  for  the  reason  that  so  much  must  always  de- 
pend on  the  language  of  the  guaranty,  and  still  more  on 
the  intention  of  the  parties,  as  derived  from  the  guaranty 
and  the  circumstances  under  which  it  is  drawn,  that  rules 
become  general  in  the  terms  used  to  express  them,  but 
few  cases  will  occur  to  which  they  will  apply.  Bur- 
rough,  J.,  in  Hargreave  v.  Smee^  (6  Bing,  243,)  hoped  that 
the  time  would  come  when  more  reliance  would  be  placed 
on  principles  than  on  cases,  and  I  fully  concur  with  him 
in  the  wish.  But  as  no  advance  has  been  made,  in  a 
century,  in  that  direction,  the  prospect  is  not  flattering  for 
the  future. 

The  courts  have  diflfered  very  much  as  to  the  rules  by 
which  guaranties  should  be  construed,  and  this  has  doubt- 
less led  to  much  of  the  confusion  that  is  found  in  the  cases. 
In  Ma9(m  v.  Fritchardy  (12  JSast,  227,)  it  is  said  the  words 
are  to  be  taken  as  strongly  against  the  party  giving  the 
guaranty  as  the  sense  of  them  would  admit  of.  Bay  ley,  B., 
in  Nichohon  v.  Poget,  (1  (7.  dk  M.  48,)  declared  it  to  be  the 
duty  of  the  party  who  takes  a  guaranty  to  see  that  it  is 
couched  in  such  words  as  that  the  party  giving  it  may  dis- 
tinctly understand  to  what  extent  he  is  binding  himself. 
In  Mayer  v.  Isaacj  (6  Mee%.  &  Welsh.  605,)  the  above  rale 
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of  Bayley,  B.,  was  questioned,  and  the  general  rale  was 
declared  to  be,  that  the  words  of  every  instrument  shall 
be  taken  most  strongly  against  the  party  using  them. 
{See  also,  12  Wheat  515)  Chief  Justice  Marshall,  in  Rue- 
sell  V.  Clark'e  exrs^  (7  Craneh,  97,)  said  that  the  law  will 
not  compel  a  man  to  pay  a  debt  growing  out  of  a  transac- 
tion in  which  he  has  no  interest,  unless  he  has  manifested 
a  clear  intention  to  make  himself  liable.  (Oramer  v.  Hig- 
gineofij  1  MaeoUy  323.)  Lord  Ellenborough,  in  Merle  v. 
WeUsy  (2  Oampb.  413,)  says:  "If  a  party  means  to  be 
surety  for  a  single  dealing  he  should  take  care  to  say  so." 
Chancellor  Kent,  (3  Kent's  Com,  124,)  lays  down  the  rule 
th!is :  "  A  guaranty  is  to  be  construed  liberally  for  the 
purpose  of  ascertaining  its  latitude,  or  the  interests  of  the 
parties  to  it.  Justice  Story,  in  Lawrence  v.  McCalmont^ 
(2  How,  426,)  expresses  the  rule  in  nearly  the  same  lan- 
guage, but  qualifies  it  by  saying ;  "  By  a  liberal  interpre- 
tation we  do  not  mean  that  the  words  shall  be  forced  out 
of  their  natural  meaning,  but  simply  that  the  words  should 
receive  a  fair  and  reasonable  interpretation,  so  as  to  attain 
the  object  for  which  the  instrument  is  designed,  and  the  pur- 
pose to  which  it  is  applied."  At  another  place,  in  the  same 
opinion,  the  learned  judge  says:  "If  the  language  be  am- 
biguous, and  admits  of  two  fair  interpretations,  and  the 
guarrantee  has  advanced  his  money  on  the  faith  of  the  inter- 
pretation most  favorable  to  his  rights,  that  interpretation 
will  prevail  in  his  favor,  for  it  does  not  lie  in  the  mouth  of 
the  guarantor  to  say  that  he  may,  without  peril,  scatter 
ambiguous  words  by  which  the  other  party  is  misled  to  his 
injury."  That  these  various  rules  of  construction  cannot 
be  harmonious,  is  quite  obvious,  and  we  are  left  to  follow 
those  prescribed  by  our  own  courts,  if  we  have  any,  which 
will  aid  us  in  coming  to  a  correct  construction  of  the 
guarranty  under  consideration. 

In  Gates  v.  McKee,  (3  Kem.  232,)  Denio,  J.,  adopts  with 
approbation  the  rules  laid  down  by  Judge  Story  in  the 
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case  above  cited.  In  Fellows  v.  PrentisSy  (3  Denioy  512,) 
Hand,  Senator,  seems  to  be  of  the  opinion  that  the  rales 
of  construction  applied  in  Mason  v.  Pritchard  and  Merle  v. 
Welhj  is  the  correct  one,  and  yet  he  approves  of  the  prop- 
osition put  forth  by  Judge  McLean,  in  Mauran  v.  Bulltis, 
(16  Peters,  537,)  that  generally  all  instruments  of  surety- 
ship are  construed  strictly  as  mere  matters  of  legal  right. 
Chief  Justice  Hosmer,  in  Hall  v.  Band^  (8  Conn,  560,)  lays 
down  what  seems  to  me  is  the  only  true  rule  of  construc- 
tion to  be  applied  to  these  instruments.  He  says  :  "  The 
real  inquiry  is,  what  was  the  intention  of  the  defendant; 
and  to  ascertain  this,  his  words  must  be  taken  in  their 
popular  and  obvious  sense.  That  is.  the  true  meaning  of 
the  contract  which  readily  presents  itself  to  a  plain  man, 
of  common  understanding,  on  reading  it  attentively  and 
impartially,  and  not  that  which  is  elaborated  with  effort. 
*  *  *  It  is  an  unfounded  position,  that  in  the  construc- 
tion of  mercantile  agreements,  a.peculiar  liberality  should 
be  exercised  *  *  *  The  agreement  in  question  is  not 
to  be  construed  most  favorably  for  the  defendant,  nor 
most  strongly  against  him."  This  does  not  exactly  har- 
monize with  the  language  of  the  same  learned  jurist,  in 
Rapelye  v.  Bailey,  (5  Oonn,  149.)  In  that  case  he  says  the 
words  of  the  contract  ought  to  be  taken  as  strongly  against 
the  defendant  as  the  sense  of  them  will  admit.  If  by  this 
is  meant  that  when  the  language  is  susceptible  of  two 
constructions,  one  favorable  to,  and  the  other  against  the 
guarantor,  it  shall  recei\^e  that  construction  most  favorable 
to  the  guarantor,  it  is  doubtless  correct.  In  White  v.  Reed^ 
(15  Conn.  457,)  the  court,  after  reviewing  the  English 
cases,  and  some  of  the  American  cases,  comes  to  the  con- 
clusion that  guaranties  are  to  be  governed  by  the  same 
rules  as  other  mercantile  contracts,  and  that  is,  the  intent 
of  the  parties  must  be  ascertained  and  carried  itito  effect, 
and  in  arriving  at  the  intent,  th^  language  of  the  contract 
must  be  construed  according  to  its  plain  and  obvious  im- 
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port  {Whitney  v.  Oroot,  24  Werui.  82.)  In  Walrath  v. 
Thompson^  (4  Hill,  200,)  Judge  Cowen  says :  "  Guaranties, 
as  we  have  lately  held  in  several  cases,  must  be  ascertained 
by  th^  same  rules,  and  explained  by  the  same  evidence, 
as  other  contracts.  There  is  no  reason  for  any  distinction." 
But,  he  adds,  "the  words  being  those  of  the  guarantor,  \ 
must  be  taken  most  strongly  against  him.*'  This  last  ex- 
pression must  be  understood,  with  the  qualification  applied 
to  similar  language  of  Hosmer,  J.,  in  5  Cbtven,  above  cited. 
Shaw,  Ch,  J.,  in  Bent  v.  ffartahom,  says :  "The  rule,  as  in 
other  cases,  must  be  to  look  at  the  whole  instrument,  and 
the  circumstances  and  relations  in  which  the  parties  stand 
to  each  other  at  the  time  of  entering  into  the  contract, 
and  therefrom  to  ascertain  the  intent  of  the  parties';  and 
the  intent;  when  thus  ascertained,  must  govern  the  con- 
struction of  the  contract. 

We  may  safely  assume,  -then,  that  it  is  settled  by  the 
recent  cases  in  this  State,  Massachusetts  and  Connecticut, 
and  in  the  Supreme  Court  of  the  United  States,  1st.  That 
guaranties  are  governed  by  the  same  rules  of  construction 
as  other  contracts.  2d.  That  in  case  of  ambiguity,  the 
language  is  construed  most  strongly  against  the  guaran- 
tor. 3d,  That  it  is  the  duty  of  the  court  to  ascertain  and 
give  effect  to  the  intention  of  the  parties.  There  is^ 
another  rule,  partly  of  evidence  and  partly  of  construction, 
which -applies  to  this  class  of  contracts  as  well  as  all  others, 
and  that  is,  that  in  order  to  arrive  at  the  intention  of  the 
parties,  the  circumstances  under  which,  and  the  purposes 
for  which,  the  contract  was  made  may  be  proved,  and 
must  be  kept  in  view  in  its  construction.  (2  Pars,  on 
Cont.  76,  77.)  In  addition  to  these  general  rules  there  are 
certain  others  which  are  applied  by  the  courts  in  the  con- 
struction of  the  contract  of  guaranty,  and  which  have  a 
direct  application  to  the  guaranty  on  which  this  action  is 
brought.    If  the  guaranj;y  in  question  is  not  a  continuing 
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guaranty  this  action  must  fail.  And  as  the  line  of  devia- 
tion between  a  guaranty  which  is  and  one  which  is  not 
continuing,  is  not  always  capable  of  being  drawn  with 
precision  or  accuracy,  it  is  quite  important  to  find,  if  we 
can,  some  rule  by  which  to  be  guided  in  determining  on 
which  side  of  the  line  of  deviation  a  particular  guaranty 
is  to  be  placed.  Hand,  Senator,  in  Fellows  v.  Prentus^  (3 
Denioy  519,)  lays  down  the  rule  by  which  to  determine 
whether  a  guaranty  is  a  continuing  one,  -as  follows : 
"  When  by  the  terms  of  the  guaranty,  it  is  evident  the 
object  is  to  give  a  standing  credit,  to  the  principal,  to  be 
used  from  time  to  time,  either  indefinitely  or  until  a  cer- 
tain period,  then  the  liability  is  continuing,  but  when  no 
time  is  fixed,  and  nothing  in  the  instrument  indicates  a 
continuance  of  the  undertaking,  the  presumption  is  in 
favor  of  a  limited  liability  as  to  time,  whether  the  amount 
is  limited  or  not.  If  the  contfact  is  silent,  and  free  from 
all  motive  and  consideration  except  voluntary  assistance 
to  a  friend,  I  agree  with  Justice  McLean,  in  Mauran  v. 
BuUuSf  (16  Pet.  537,)  that  generally  all  instruments  of 
suretyship  are  construed  strictly  as  mere  matters  of  legal 
right." 

Denio,  J.,  in  Oates  v.  McKee^  (supra,)  approves  of  the 
rule  of  Senator  Hand,  and  to  some  extent  applies  it  in  the 
case  before  him.  Shaw,  Ch.  J.,  in  Bent  v.  Eartsihom^ 
(1  Mete,  24,)  expresses  the  rule  thus :  "  The  principle  to 
be  extracted  from  numerous  decided  cases,  we  think,  is 
this,  that  when,  by  the  terms  of  the  undertaking,  by  the 
recitals  in  the  instrument,  or  by  reference  to  the  custom 
and  course  of  dealing  between  the  parties,  it  appears  that 
the  guaranty  looked  to  a  future  course  of  dealing  for  an 
indefinite  time,  or  a  succession  of  credits  to  be  given,  it  is 
to  be  deemed  a  continuing  guaranty,  and  the  amount  ex- 
pressed is  to  limit  the  amount  for  Which  the  guarantor  is 
to  be  responsible,  and  not  the  amount  to  which  the  deal- 
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ing  or  whole  credit  given  is  to  extend."  It  seems  to  me 
that  the  rale  stated  by  Senator  Hand  is  as  precise  and  ac- 
curate as  any  that  can  be  adopted,  and  that  it  will  enable 
us  to  reconcile  many  apparently  conflicting  cases  which 
would  otterwise  rest  merely  on  the  assertion  of  the  jadges 
deciding  them. 

I  come  now  to  examine  the  guaranty  on  which  this  ac- 
tion is  brought,  and  to  ascertain,  if  I  can,  whether  it  is  or 
is  not  a  continuing  one,  by  applying  to  it  the  foregoing 
rules.  Alexis  Burlingame  had  jast  commenced  the  com* 
mission  business  at  Dunkirk,  and  to  enable  him  to  carry 
it  on  more  advantageously,  he  desired  to  find  some  one 
of  means  or  credit  who  would  accept  drafts  for  him  for 
small  sums,  to  enable  him  to  make  advances  to  those  con- 
signing to  him  property,  to  be  reimbursed  from  the  avails 
of  this  property  when  sold  in  New  York.  The  plaintiff* 
was  a  commission  merchant,  doing  business  in  New  York, 
and  as  an  inducement  for  him  to  accept,  for  the  said 
Alexis,  the  property  was  to  be  consigned  to  the  plaintifl:' 
for  sale.  To  secure  the  plaintiff  for  such  acceptances  as 
he  might  make  for  the  said  Alexis,  the  defendant,  who 
was  a  clerk  in  the  employ  of  Alexis  at  Dunkirk,  gave  the 
letter  of  credit,  which  is  in  the  words  following :  "  I  will 
be  and  am  responsible  for  any  amount  for  which  A.  Bur- 
lingame may  draw  on  you  for  any  sum  not  to  exceed 
J1500,  on  condition  of  your  acceptance  of  the  same.*' 
Saving  ascertained  the  circumstances  under  which,  and 
the  purposes  for  which  the  guaranty  was  made  and  given, 
let  us  now  see  whether  the  language  used  can,  by  any  fair 
and  reasonable  construction,  be  made  to  give  effect  to  the 
intent.  That  the  language  would  be  satisfied  by  one  or 
more  acceptances  to  the  amount  of  $1500  is  quite  clear. 
But  it  is  equally  clear  that  it  was  not  the  intention  of 
Alexis  to  ask,  nor  did  the  plaintiff'  understand  him  to  ask, 
acceptances  to  the  amount  of  $1500,  and  when  that  point 
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was  reached  the  force  of  the  guaranty  was  expended.  It 
comes  to  this,  then :  Can  we  give  effect  to  the  intent  as 
proved  by  the  circumstances  outside  of  the  paper,  when 
the  paper  itself  will  allow  of  a  construction  giving  effect 
to  such  intent,  or  is  not  repugnant  to  it  ?  {Bainbridffe  v. 
Wade^  1  Law  d  Eq.  236.  Hough  v.  Brooks,  10  A.  (f  E. 
309.)  We  cannot,  by  parol  evidence,  vary  the  written 
contract,  but  when  it  will  bear  either  of  two  constructions, 
the  parol  evidence  will  enable  us  to  adopt  the  one  contem- 
plated by  the  parties.  This  guaranty  may,  without  vio- 
lence to  its  language,  be  treated  as  a  continuing  guaranty, 
and  we  must  so  treat  it  if  that  was  the  intention  of  the 
parties  to  it  That  such  was  the  intention  seems  to  me, 
upon  the  evidence,  perfectly  obvious.  Two,  three  or  a 
dozen  of  acceptances  amounting,  in  the  aggregate,  to 
$1500,  would  have  been  of  no  value  to  &  man  just  enter- 
ing on  the  commission  business,  and  doing  business  with 
a  great  number  of  men  in  the  course  of  a  single  business 
season.  The  object  of  Alexis  was  to  procure  aid  ia  carry- 
ing on  business — not  for  a  month,  or  even  for  a  season — 
but  until  some  new  consignment  should  be  made.  If 
there  is  any  case  in  which  a  continuing  guaranty  can  be 
said  to  be  contemplated,  this  is  one.  {Colhoum  v.  Dawson, 
70  jK  O.  L.  764.)  The  language  of  the  guaranty  in  the 
case  cited  is  not  like  that  of  the  one  in  question,  but  effect 
was  given  to  it  as  a  continuing  guaranty  because  the  cir- 
cumstances showed  such  to  have  been  the  intention  of  the 
parties,  as  disclosed  by  the  parol  evidence.  The  guaranty 
itself  was  in  these  words  :  "  I  hereby  agree  to  guaranty  to 
A.  &  Co.,  iron  masters,  the  sum  of  j£200,  for  iron  received 
from  them  for  B.  &  Co.,  as  annexed."  The  guaranty  was 
written  in  answer  to  a  letter  from  A.  &  Co.  informing  the 
guarantors  that  they  were  doing  business  with  B.  &;  Co., 
and  they  required  a  guaranty  to  j£200.  And  they  were 
referred  to  the  guarantors.     This  was  held  a  continuing 
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gaaranty.  Why  7  Becaase  it  was  qnite  clear  that  the 
intention  of  the  parties  was  to  continue  a  coarse  of  deal- 
ingj  and  that  purpose  could  not  be  accomplished  by  sales 
of  iron  to  X200,  and  no  more.  The  demand  for  the  iron 
was  continuous ;  so  must  be  the  obligation  of  the  party 
who  became  responsible  for  it.-  MoHon  v.  Pritchardy  (12 
Uastj  227,)  was  decided  on  the  same  grounds.  Bapelyea 
v.  Bailey y  (5  Gonn,  149,)  was  a  similar  case.  There  the 
guaranty  was  in  these  words :  "  My  brother  R.  is  wish- 
ing to  go  into  business  in  New  York,  by  retailing 
goods  in  a  small  way.  Should '  you  be  disposed  to 
furnish  him  with  such  goods  as  he  may  call  for,  from 
9300  to  $500  worth,  I  will  hold  myself  accountable  for 
the  payment  should  he  not  pay  as  you  and  he  shall  agree." 
It  appears  on  the  face  of  this  undertaking  that  the  ob« 
ject  of  the  guarantor  was  to  aid  his  brother  in  getting 
goods,  and  thus  enable  him  to  carry  on  his  business.  A 
single  credit  of  $300  or  $500  would  not  secure  that  end,  and 
the  intention  could  only  have  effect  by  declaring  the  guar- 
anty to  be  a  continuing  liability.  Gat^  v.  McKee^  (3  Kem, 
232,)  is  substantially  a  similar  case.  In  that  case,  also,  it 
was  shown,  by  parol,  that  the  plaintiff  was  a  tanner  and 
currier  and  dealer  in  leather,  and  McKee,  for  whose  bene*- 
fit  the  guaranty  was  given,  was  a  shoemaker,  and  the 
court  was  of  the  opinion  that  it  was  the  intention  of  the 
defendant  to  aid  McKee  in  carrying  on  hie  business,  and 
effect  could  only  be  given  to  the  intention  by  making  the 
guaranty  a  continuing  one.  To  the  same  effect  is  Mayer 
V.  leaacy  (6  M,  <t  W.  604.)  In  that  case  the  guaranty  was : 
*'  In  consideration  of  your  supplying  my  nephew,  A.  V., 
with  china  and  earthern  ware,  I  hereby  guaranty  the  pay- 
ment of  any  bills  you  may  draw  on  him  on  account 
thereof,  to  the  amount  of  ^200."  The  plaintiff  was  a 
manufacturer  of  china  and  earthen  ware,  and  A.  Y.  a 
dealer  in  them,  and  had  been  dealing  with  the  plaintiff^ 


362  CASES  m  the  supreme  court. 

Crist  V.  Burlingame. 

and  it  was  while  thus  dealing  the  guaranty  was  given. 
And  it  was  held  continuing.  {See  also^  Allan  v.  Kenning^ 
23  E,  C,  L.  401.  Hargreave  v.  Smeey  19  id.  117.  Boitow' 
V.  Bennett,  3  Camp,  220.     MerU  v.  Welh,  2  id.  413.) 

In  Allen  v.  Pike,  (3  Omh,  238,)  the  guaranty  was  as  fol- 
lows :  "  I  hereby  make  myself  responsible  for  whatever 
amount  D.  may  become  indebted  to  either  of  you.  I  have 
fixed  no  limits  to  the  amount  as  he  has  assured  me  that  he 
shall  be  very  cautious  in  getting  very  much  in  debt,  and 
this  is  satisfactory."  This  was  held  to  be  a  continuing 
guaranty,  because  it  was  without  limit  as  to  amount  or 
time,  and  was,  in  its  terms,  a  guaranty  for  liabilities  to  be 
created.     {See  also^  Bent  v.  Eart^hom^  1  Mete.  24.) 

I  come  now  to  the  other  description  of  guaranties  which 
the  courts  have  held  not  to  be  continuing,  on  the  ground 
that  they  are  satisfied  by  advances  up  to  the  sum  named, 
and  when  that  is  paid  the  guaranty  is  satisfied.  And  I 
think  it  will  be  found  that  in  none  of  them,  with  a  few 
exceptions^  which  cannot  be  sustained  on  any  principle, 
did  it  appear,  either  by  parol  or  in  the  guaranty  itself,  that 
the  object  was  to  become  responsible  for  the  person  in 
whose  favor  it  was  given,  in  the  prosecution  of  any  busi- 
ness in  which  a  continued  credit  was  contemplated.  In 
Sogers  v.  Wamerj  {8  John.  119,)  the  guaranty  was:  "If 
E.  W.  &  D.  W.  B.,  our  sons,  wish  to  take  goods  of  you 
on  credit,  we  are  willing  to  lend  pur  names  as  security  for 
any  amount  they  may  wish."  This  guaranty  would  bo 
satisfied  by  one  single  credit,  and  there  is  nothing  in  the 
case  showing  that  they  were  purchasing  for  the  purpose 
of  carrying  on  any  business,  or  that  a  continuing  credit 
was  necessary  or  contemplated.  Whitney  v.  Oroot^  (24 
Wend.  82,)  is  a  similar  case.  The  guaranty  there  was : 
"We  consider  J.  V.  E.  good  for  all  he  may  want  of  you, 
and  we  will  indemnify  the  ^ame."  It  was  shown,  in  that 
case,  that  the  plaintiffs  were  wholesale  grocery  dealers  in 
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Albany^  and  J.  V.  E.  a  grocery  dealer  in  Schenectady,  but 
there  was  nothing  to  show  that  more  than  one  purchase 
was  contemplated.  Nelson,  J.,  says :  '^  I  cannot  say  the 
credit  was  to  be  extended  beyond  the  first  parcel  of  goods. 
'  All  he  may  want  of  you,  does  not  necessarily  extend  this ; 
it  may  fairly  intend  all  he  may  want  at  the  time."  Fel- 
lowB  V.  PrentisSf  (3  Denioy  512,)  was  decided  on  the  same 
ground.  {See  also  Nichohon  v.  Paget^  \  C.  dc  M,  Exch.  47; 
Kay  V.  OroveSy  19  E.  G.  L.  412.)  The  guaranty  in  BqvUI 
V.  Turner,  (18  E.  0.  L.  308,)  was :  "  You  may  let  L.  have 
coals  to  £50,  for  which  I  will  be  answerable  at  any  time." 
Coals  were  delivered  during  many  years,  but  finally  a 
balance  of  more  than  £50  remained  unpaid.  The  plain- 
tiff was  nonsuited,  on  the  ground  that  it  was  not  a  con- 
tinuing guaranty,  and  the  court  refused  a  rule  to  show 
cause  why  it  should  not  be  set  aside.  With  all  respect,  it 
seems  to  me  it  was  a  question  for  the  jury.  L.  was  a 
dealer  in  coal,  and  the  agreement  to  be  answerable  at  any 
time  might  well  be  held  to  authorize  a  continuing  credit ; 
but  the  case  is  so  briefiy  stated  that  it  is  ^uite  probable 
important  facts  are  omitted.  In  White  v.  Beed  (15  Gonn. 
457,)  the  guaranty  was :  "  For  any  sum  that  my  son  G.  R. 
may  become  indebted  to  you,  not  exceeding  9200,  I  will 
hold  myself  accountable."  This  was  held  not  to  be  a 
continuing  guaranty.  Nothing  was  shown  to  distinguish 
it  from  those  above  mentioned,  and  hence  as  a  single 
credit  or- a  series  of  credits,  amounting  in  all  to  the  sum 
named,  would  satisfy  the  contract,  it  was  held  that  it  must 
be  thus  limited.  If  the  parties  desired  to  extend  it  be- 
yond, it  was  their  duty  to  have  so  drawn  it. 

Cases  might  be  multiplied,  but  it  is  unnecessary ;  those 
cited  fully  recognize  and  establish  the  rule  which  seems 
to  me  to  govern  this  case,  and  makes  this  guaranty  a  con- 
tinuing one.  It  was  clearly  the  intention  of  the  parties 
to  make  it  so,  and  although  the  language  used  is  capable 
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of  a  more  restricted  operation,  it  is  nevertheless  sncb  as 
to  enable  us  to  give  effect  to  the  intention  of  the  parties, 
and  to  hold  it  to  be  a  continuing  security. 

I  am  of  the  opinion  that  the  judgment  on  the  referee's 
report  should  be  affirmed. 

Judgment  affirme<l 

[OiswBGO  Gbhbbal  Tebm,    July  8,    1862.    Muttm,    Baeon,   and   Morgtm, 
JuaUces.] 


-•-#-»- 


f68>afi86         Jared  D.  Mattbson  and  Sarah  Matteson,  his  wife,  vs. 

The  New  York  Central  Railroad  Company. 

It  was  the  intention  of  the  legislature,  by  the  act  of  1860  amending  section  899 
of  the  CodOj  to  make  husband  and  wife  competent  witnesseSj  the  one  for  or 
against  the  other,  in  all  cases  where  they  were  parties  to  the  action. 

The  general  rule  is,  that  the  declarations  of  an  agent,  made  in  reference  to  the 
subject  matter  of  the  agency,  while  engaged  in  the  business,  bind  the  prin- 
cipal. 

The  declarations  of  an  agent  of  a  railroad  company,  who  was  in  charge  of  a 
gang  of  men  employed  in  relaying  Ues,  that  there  was  sufficient  time  to 
relay  them  before  the  arrival  of  the  next  train,  are  admissible  against  the 
company,  being  a  part  of  the  m  gntm. 

In  an  action  by  husband  and  wife,  against  a  railroad  company,*  to  recover  dam- 
ages for  a  personal  injury  to  the  wife,  occasioned  by  the  negligence  of  Uiq 
defendant,  statements  of  the  wife,  in  regard  to  her  health  and  condition, 
made  to  a  physician  called  to  prescribe  for  her,  after  the  injury,  may  be 
received  to  show  the  symptoms  for  which  he  prescribed,  and  the  disease,  if 
any,  under  which  she  was  then  laboring.  The  jury  has  the  right  to  know 
for  what  disease,  or  symptoms  of  disease  and  ii\jury  the  physician  prescribed 
and  for  the  evidence  of  which  he  relied,  necessarily,  on  the  patient's  state- 
ments. 

If  the  object  and  effect  of  the  evidence  is  to  satisfy  the  jury  as  to  her  condi- 
tion at  the  time  the  physician  was  called,  it  is  competent  to  give  her  decla^ 
rations  for  that  purpose. 

It  IS  competent,  in  an  action  to  recover  damages  for  personal  injuries,  for  the 
plaintiff  to  show  that  the  ii\juries  were  permanent-^bat  she  will  not  probably 
recover  f^om  the  effects. 

And  in  support  and  in  confirmation  of  an  opinion  expressed  by  the  physician, 
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that  the  plaintiff  will  not  get  well,  it  ib  competent  to  prove  by  him — after 
he  has  stated  her  symptoms,  and  the  cause  which,  in  his  opinion,  had  pro- 
duced them — at  what  period  after  the  iiijury  the  plaintiff  would  be  most 
likely  to  begin  to  improve,  if  she  were  going  to  improve  at  all. 

A  physician  may  be  asked  to  give  his  opinion  as  to  the  cause  of  a  spinal  difS- 
culty  he  has  testified  a  patient  was  afflicted  with.  But  in  such  a  case  be 
must  state  the  facts  on  which  his  opinion  is  founded. 

All  questions  of  negligence  properly  belong  to  the  jury,  and  it  is  the  duty 
of  the  court  to  submit  all  such  questions  to  them.  And  it  is  the  province 
of  the  jury  to  say  what  acts  or  omissions  of  the  defendant  constitute 
negligence. 

Repairs  of  a  railroad  track  were  attempted  to  be  made  without  interfering 
with  the  passage  of  the  tridns.  Thb  times  of  the  passage  of  such  trains 
were  well  understood,  and  to  insure  safety  it  was  only  necessary  that  the  em- 
ployees of  the  company  should  have  an  accurate  time-piece,  to  enable  them 
so  to  conduct  the  work  that  the  track  should  be  in  order,  on  the  arrival  of 
the  next  train.  Heid  that  it  was  the  duty  of  the  company  to  see  that  the 
men  employed  in  labor  of  that  kind  were  furnished  with  a  proper  time-piece. 

And  it  appearing,  from  the  evidence,  that  the  officers  of  the  company  paid  no 

attention  to  that  Slibject,  but  left  the  foreman  to  procure,  and  attend  to  the 

regulation  of,  their  own  watches ;  it  was  Md,  that  on  this  evidence  the  Jury 

had  the  right  to  pass,  and  say  whether  it  was  or  was  not  negligence  in  the 

'  company  thus  to  conduct  itself. 

In  an  action  to  recover  damages  for  personal  izjuries  caused  by  negligence^  it 
is  a  question  for  the  jury  whether  there  was  mental  anguish  resulting  from 
the  ii^uries,  or  not;  and  if  there  was,  the  plaintifiT  is  entitled  to  be  compen- 
sated for  it. 

The  right  of  recovery  is  not  limited  to  past  bodily  pain  and  suffering,  but  the 
party  is  entitled  to  compensation  for  such  future  suffering  as  the  evidence 
renders  it  reasonably  certain  must  necessarily  result  from  the  injury. 

ACTION  brought  in  October  1859,  to  recover  damages 
for  an  alleged  injury  to  the  plaintiff  Sarah,  on  the  7th 
of  July,  in  that  year,  caused  by  the  defendant's  cars,  in 
which  she  was  a  passenger,  running  off  the  track.  The 
cause  was  tried  in  June  1860,  when  the  plaintiffs  had  a 
verdict.  The  general  term  set  this  aside  and  ordered  a 
new  trial.  The  cause  was  again  tried  in  June  1860,  be- 
fore Justice  Allbn  and  a  jury,  when  a  verdict  was  rendered 
in  favor  of  the  plaintiffs  for  J5000  damages.  From  the 
judgment  on  this  verdict  the  defendant  appealed.  Prior 
to  the  commencment  of  the  present  suit,  an  action  had 
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been  brought  against  the  defendant,  by  the  husband  alone, 
and  a  recovery  had.     (See  35  N.  Y.  487.) 

F.  Kemauy  for  the  appellant. 

I.  The  court  erred  in  permitting  Mrs.  Matteson  to  be 
sworn  as  a  witness.  1.  The  action  was  not  as  \o  her  sep- 
arate estate,  or  for  her  separate  benefit.  Her  husband  was 
the  real  party  in 'interest  (a.)  He,  and  not  she  or  her 
estate,  is  liable  for  costs,  if  the  defendant  succeeds,  (ft.)  If 
there  is  a  recovery,  it  belongs  to  him.  This  was  so  before 
the  act  "  for  the  more  eflfectual  protection  of  the  property 
of  married  women,"  and  this  act  does  not  change  the  law 
in  this  respect.  {Law9  of  1848,  ch.  307.  LawB  of  1849, . 
ch.  528.)  (c.)  The  law  of  1860  does  not  aflect  this  case. 
{LawB  of  1860,  ch.  157.  2  Kern.  202.)  2.  On  the  grounds 
of  public  policy,  the  wife  is  not,  under  the  Code,  a  com- 
petent witness  for  or  against  her  husband,  when  she  is  not 
a  party.  (2  Sandf  340.  4  id.  596.  8  How.  Pr.  297.  5  Seld. 
153.)  3.  On  the  same  ground,  she  is  excluded  when  she 
is  united  as  a  party  with  her  husband  in  an  action  prose- 
cuted or  defended  by  him.  The  statute  authorizing  a 
party  to  be  examined  as  a  witness,  has  not  changed  this 
rule  of  law.  {Law9  of  1848,  ch.  559,  §  344.  5  Barh.  156. 
Law9  of  1857,  ch.  744,  amending  §  399  of  the  Code.  15 
How.  Pr.  165.  Id.  169.  26  Barb.  612,  and  cases  cited. 
3  jE.  D.  Smithy  355.  See  cases  supra.)  4.  The  amendment 
to  section  399  of  the  Code,  enacted  in  1860,  does  not 
authorize  the  wife  to  be  a  witness  in  a  case,  when  she  could 
not  be  under  the  statute  as  it  was  previously.  (Laws  of 
1860,  <?A.  787.) 

n.  The  court  erred  in  overruling  objections  taken  to 
evidence  and  permiting  it  to  be  given.  1.  The  witness 
Perkins  was  not  competent  to  give  an  opinion  as  to  the 
bodily  health  of  Mrs.  Matteson.  The  question  called  di- 
rectly and  specially  for  his  opinion ;  and  notwithstanding 
the  objection  was  specific  that  he  was  not  competent  to 
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give  an  opinion,  and  should  state  facts,  the  objection  was 
overruled  and  the  question  allowed.  This  was  error. 
(Norman  v.  Welhy  17  Wend.  136.  Paige  v.  Hazard,  5  HiU, 
603.  OHes  V.  O'Toole,  4  Barh.  261.  Harger  v.  Edmonds, 
Id.  256.)  2.  The  statements  of  Mrs.  Matteson,  subse- 
quent to  the  time  of  the  accident,  as  to  her  health  and 
condition,  were  not  competent,  and  should  have  been  ex- 
cluded, (a.)  The  evidence  was  not  confined  to  complaints 
or  statements  made  at  or  about  the  time  of  the  accident. 
{Caldwell  v.  Murphy,  1  Kern,  416,  419,  420.)  (6.)  Mrs.  Mat- 
teson  had  testified  as  a  witness,  and  her  declarations  when 
not  on  oath,  were  not  competent  to  prove  the  facts  stated, 
or  to  sustain  or  corroborate  her.  8.  It  was  error  to  per- 
mit the  physicians  to  give  an  opinion  as  to  whether  her 
difficulty  was  caused  by  disease  or  violence,  (a.)  They 
had  stated  what,  in  their  opinion,  her  disease  was.  It  was 
competent  for  them  to  state,  and  they  did  state,  the  causes 
which  might  produce  it.  The  effect  would  be  the  same 
whether  produced  by  violence  or  some  of  the  other  causes 
named.  (6.)  In  such  a  case,  to  allow  the  physicians  to 
give  an  opinion  as  to  the  particular  cause  in  this  instance, 
is  to  substitute  their  conclusion  for  that  of  the  jury. 
They  should  have  been  confined  to  stating  what  her  dif- 
ficulty was,  the  causes  which  might  produce  it,  and  the 
symptoms  when  proonced  by  the  various  causes,  if  they 
differed.  To  allow  Drs.  "Wolcott  and  Preston,  who  never 
saw  her  till  October,  to  give  an  opinion  that  violence  was 
the  cause,  is  equivalent  to  allowing  them  to  give  as  a  con- 
clusion of  fact,  that  the  defendant  caused  her  condition, 
rather  than  that  it  resulted  from  the  other  causes  which 
they  state  might  produce  it.  4.  The  opinions  that  siie 
would  never  recover;  that  her  disease  was  incurable; 
were  not  competent.  These  opinions  are  mere  specula- 
tions, and  not  evidence. 

in.  The  learned  judge  erred  in  refusing  to  instruct  the 
jury  upon  this  evidence,  that  the  plaintiffs  were  not  enti- 
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tied  to  recover  damages  for,  or  on  account  of,  past  or 
future  mental  pain  or  anguish.  1.  Mrs.  Matteson  did  not 
suffer  any  serious  wound  or  bruise,  which  would  cause 
mental  anguish  from  acute  physical  suffering.  The  claim 
was,  that  from  concussion  her  spine  became  diseased,  and 
that  she  was  in  danger  of  becoming  helpless,  and  dying 
from  paralysis :  that  this  apprehension,  the  fear  of  death, 
&c.,  would  cause  her  mental  anguish.  2.  This  mental 
anguish,  we  submit,  was  not  the  direct  legal  consequence 
of  the  defendant's  negligence,  and,  therefore,  damages 
therefor  could  not  be  recovered.  (17  N.  T.  54,  and  canei 
eited,  Sedg.  an  Dam.  57,  (to*)  3.  But  it  is  submitted  there 
could  be* no  recovery  for  mental  pain  and  anguish  in  this 
case.  If  there  could,  every  passenger  on  the  train  had  a 
right  to  recover  damages  of  the  defendant.  Each,  at  the 
time,  not  after,  suffered  more  or  less  mentally,  (a.)  The 
general  principle  upon  which  damages  are  awarded,  is  that 
of  giving  pecuniary  compensation  which  will  pat  the  party 
in  the  same  position  which  he  would  have  occupied  if  not 
wronged  or  injured.  (2  Pan.  on  Ctmt.  432.)  (J.)  The 
law  does  not  profess,  in  a  large  class  of  cases^  to  entirely 
compensate  the  party  injured.  It  gives  only  that  compen- 
sation which  a  compliance  with  certain  fixed  rules  of 
law  will  afford,  leaving  the  sufferer  to  bear,  without 
redress,  the  residue.  (Sec^.  an  Dam,  5  6,  37,  38,  57,  58.) 
(c.)  Aside  t^ora  a  few  exceptional  cases  where  exemplary 
or  punitory  damages  are  allowed  .u  the  discretion  of  the 
jury,  no  damages  can  be  recovered,  unless  the  law  affords 
a  rule  of  measuring  them,  and  they  can  be  estimated  upon 
and  according  to  evidence.  The  law  does  not  permit  a 
jury  to  award  damages  arbitrarily,  by  way  of  compensa- 
tion, without  evidence,  upon  mere  speculation  as  to  the 
past  or  future.  (Sedg.  an  Dam.  3.)  (d.)  The  amount  of 
mental  pain  which  a  party  has  sustained,  is  wholly  in- 
capable of  being  proved,  to  a  jury.  From  the  nature  of 
things,  the  quantity  of  pain  cannot  be  proved  by  evidence. 
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nor  can  any  legal  rule  of  meaBuring  it  pecuniarily  be  laid 
down,  (a.)  As  to  physical  jpain  there  can  be  evidence ; 
^he  jury  may  arrive  at  its  intensity  and  duration,  from  the 
evidence.  (Bansom  v.  N.  Y.  and  Erie  B.  B.  Co.<,  15  N.  T. 
415.)  But  how  can  a  mental  wound  be  described  or  esti- 
mated? If  a  jury  must  give  damages  for  mental  pain, 
they  must  do  it  without  any  guide  from  kw  or  evidence. 
They  are  entirely  uncontrollable  ;  their  discretion  or  their 
passion  can  neither  be  guided  by  law  or  evidence,  or  re^ 
viewed  by  the  court,  (f.)  But  in  this  case  they  were 
allowed  to  give  damages  for  future  mental  pain ;  for  men- 
tal pain  which  she  might  thereafter  suffer.  We  submit 
that  upon  this  evidence  this  was  erroneous.  All  the  ob- 
jections to  allowing  a  jury  to  give  damages  for  mental 
pain,  above  suggested,  have  tenfold  weight  against  a  direc- 
tion to  award  damages  for  the  pain  she  might  thereafter 
endure ;  or  which  they  might  guess  she  would  thereafter 
endure.  It  is  submitted  that  this  was  directing  the  jury 
to  speculate  without  evidence,  to  give  a  verdict  which 
could  not  be  in  accordance  with  or  regulated  by  any  rule 
of  law^  or  based  upon  evidence.  This  was  especially  ob- 
jectionable in  this  case^  where  the  plaintiff  did  not  suffer 
acute  pain ;  where  the  mental  pain  could  only  be  from 
apprehensions  of  paralysis  or  death.  It  is  believed  com- 
pensation for  such  anguish  is  not  given  bj  law. 

rV.  The  judge  erroneously  declined  to  charge,  that  if 
the  jury,  from  the  evidence,  were  satisfied  that  Mrs.  Mat- 
teson  was  in  feeble  health,  and  that  her  condition  was 
/produced  by  fright  and  excitement  caused  by  the  accident^ 
and  not  by  violence,  the  plaintiffs  were  not  entitled  to 
recover.  1.  There  was  evidence  from  which  the  jury 
might  well  have  come  to  this  conclusion,  (a.)  She  had 
been  for  years  in  feeble  health;  her  constitution  was 
greatly  broken  down  and  exhausted.  She  had,  previous  to 
the  accident^  the  symptoms  which  are  now  claimed  to  exist 
in  an  aggregate  degree,    (i.)  The  evidence  was  that  she 
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snatained  only  slight  external  injury;  some  slight  brnises, 
and  none  which  caused  or  indicated  the  condition  she  was 
claimed  to  be  in.  2.  Carriers  are  not  responsible  for  th^ 
effects  of  the  mental  operations  of  passengers  who  become 
alarmed  when  an  accident  occurs.  {Boyce  v.  Andrew%^ 
2  Pet  150.  Palmer  v.  The  Grand  Junction  B.  TT.  C4?., 
4  Meet.  &  Wehb.  749.  Clarke  v.  Boch,  and  S.  B.  B.  Co,,  14 
N.  Y.  570.)  3.  In  accordance  with  a  well  settled  rule, 
where  a  passenger  by  his  own  act,  conduct  or  condition 
contributes  in  causing  the  injury,  he  cannot  recover  dam- 
ages of  the  carrier.  It  is  not  material  whether  this  act, 
conduct  or  condition  of  the  passenger  is  voluntary  or  not 
4  The  defendants  are  not  responsible  for  remote  or  indi- 
rect consequences  of  the  alleged  negligence.  They  are 
only  responsible  for  the  damages  which  were  the  natural, 
direct  and  proximate  consequence  of  negligence.  (2  OreehL 
Ev.  §  256.  KnigU  v.  Wilcox,  14  N.  Y.  413,  415  to  418. 
TerwUliger  v.  Wandi,  17  N.  Y.  54.  drain  v.  Petricj  6  HUl, 
522.)  5.  Paralysis,  produced  in  a  feeble  and  nervous 
woman  as  the  subsequent  effect  of  fright  and  excitement, 
which  were  caused  by  an  accident,  is  not  the  natural  legal 
consequence  of  the  negligence  which  caused  the  accident, 
(a.)  Otherwise,  in  a  case  where  no  accident  in  fact  occurred, 
but  through  the  negligence  of  the  defendant  one  is  immi- 
nent, a  passenger  who  thereby  becomes  alarmed  and 
excited,  and  this  alarm  and  excitement  causes  subsequent 
sickness,  can  recover  damages  arising  from  such  sickness. 
{h.)  Or,  in  such  a  case,  the  passenger  who,  impelled  by 
fright,  leaps  from  the  cars,  could  recover  damages  on  the^ 
ground  that  the  negligence  of  the  defendant  caused  the 
fright.  6.  The  fright  and  excitement  which  caused  the 
paralysis  or  sickness  were  the  direct  and  proximate  con- 
sequences of  the  defendant's  negligence.  The  paralysis 
or  sickness  thus  caused,  is  the  direct  and  proximate  con- 
sequence of  the  negligence  of  the  defendant 
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Ward  Eunt^  for  the  respondents, 

L  For  the  general  principles  governing  actions  against 
a  railroad  corporation  for  negligence,  whereby  an  injury 
is  sustained,  the  following  cases  may  be  cited.  (Keegan  v. 
The  West  JR.  B.  Co.^  4  Seld.  175.  Holbrook  v.  Utiea  and 
Schenectady  R.  B.  Go.,  2  Kern.  236.  Hegeman  v.  West 
B.  B.  Co.,  3  id.  9.  NoUon  v.  West  B.  B.  Co.,  15  N.  T.  444, 
20  ui.  248,  408y  422.    29  Barb.  234,  602.    28  id.  41,  80.) 

IL  Mrs.  Matteson,  the  wife,  was  properly  admitted  as  a 
witness  in  the  case.  (Oode^  1852.  Code,  1857,  §  399.  Oode, 
1860,  amended.  Sees.  Laws  1860,  eh.  787.  Marsh  v.  Potter , 
30  Barb.  606.    Shoemaker  Y.^McKee,  19  Hw.  Pr.  86.) 

nL  Mrs.  Matteson's  statement  of  symptoms  to  her 
physician,  was  competent  (1  Oreenl  on  Ev.^  102,  citing 
6  Fast,  188 ;  4  McCord,  38 ;  8  WaUs,  355.  PhiUips  on  Hv. 
232,  233,  citing  Lord  BUenborough  in  6  Ea§ty  195  to  198. 
Gowen  &  HiWs  Notes,  447,  587,  and  eases  cited.  Galdwell 
V.  Murphy,  1  Kem.  416.) 

IV.  The  questions  put  to  the  medical  witness  were 
proper,  as  questions  of  medical  skill  and  science.  {Gurtis 
V.  B.  and  Sy.  B.  B.  Go.,  18  N.  Y.  534, 542, 545.  The  People 
V.  Bodine,  1  Denio,  281.  Goodrich  v.  The  People,  3  Park. 
Gr.  622.  1  Gowen  &  EilVs  Notes,  759.  1  Oreenl  Ev.  p.  649, 
§440.) 

Y.  The  charge  that  the  jury  should  give  damages  for 
the  pain  and  anguish,  bodily  and  mental,  suffered  by  Mrs. 
Matteson,  and  the  pain  that  would  be  suffered  thereafter 
by  her,  was  correct  1.  The  compensation  should  include 
mental  anguish,  as  well  as  bodily  suffering.  {Bansom 
V.  N.  Y.  and  Erie  B.  B.,  15  N.  Y.  416  to  420!    Morse  v. 

A.  and  S.  B.  B.  Go.,  10  Barb.  621.     Owrtis  v.  Boch.  and  Sy. 

B.  B.  20  id.  282.  18  N.  Y.  534,  542,  545.  Oowden  v. 
Wright,  24  Wend.  429.  15  Gonn.  225.  1  Gush.  451. 
22  Gonn.  290  to  298.  Blake  v.  Midland  B.  Go.,  10  Eng. 
Law  and  Eq.  437.  S.  G.,  18  A.  and  K,  N.  S.,9Z.  Theobald 
Y.  Bailway  Assurance  Co.,  26  Eng.  Law  and  Eq.  432.)    On 
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principle,  also,  the  charge  is  correct.  The  mental  pain  is 
greater  than  bodily  pain.  To  a  greater  extent  it  destroys 
both  the  power  of  enjoyment  and  the  capacity /of 'labor. 
It  is  suffered  by  the  same  party.  It  is  caused  by  the  same 
punishable  neglect  It  is  tangible  and  appreciable  in  an 
equal  degree  with  bodily  pain.  2.  That  future,  as  well  as 
past  or  present  pain,  should  be  considered  by  the  jury, 
(a.)  As^to  bodily  pain  this  is  the  rule.  (See  Cwrtu  v. 
R.  and  S.  B.  B.  (7o.,  18  N.  T.  534.  Bansom  v.  Erie  B.  B. 
15  id.  415.  (6.)  Conceding  that  mental  pain  is  a  proper 
subject  of  consideration  by  the  jury,  the  rule  must  neces- 
sarily include  that  which  is  to  occur  hereafter.  3.  In  such 
cases,  the  future  results  of  the  injury,  and  the  future  con- 
dition of  the  party,  are  to  be  determined  by  the  jury  from 
the  testimony  givBn.     (18  N.  T.  534,  iupra.) 

VI.  No  objection  arises  from  the  judge's  refusal  to 
charge,  as  requested,  *'  that  if  Mrs.  Matteson's  condition 
was  produced  by  fright  and  excitement  caused  by  the 
accident,  and  not  by  violence,  the  plaintiffs  were  not  entitled 
to  recover."  1.  The  defendant  was  not  entitled  to  a 
charge  upon  an  abstract  proposition,  but  simply  upon  the 
law  as  applicable  to  existing  facts  in  the  case.  There 
must  be  facts  on  which  to  base  the  request  (Shorter  v. 
The  Peoplej2Com8t.  193.  Doughty  v.  Sope^  lid,  79.  Zabris- 
hie  V.  Smithy  3  Kern.  322.)  2.  There  were  no  facts,  nor  pre- 
tense of  facts,  upon  which  this  request  was  made.  3.  The 
principle  assumed  in  the  request  is  not  sound.  The  in- 
juries to  Mrs.  Matteson,  it  will  be  observed,  were  real  and 
substantial — not  imaginary  merely.  They  were  produced 
by  an  actual,  and  not  an  imaginary  cause.  The  request 
concedes  that  an  accident  occurred  to  the  cars ;  in  other 
words,  they  were  thrown  from  the  track ;  that  such  acci- 
dent was  the  result  of  negligence  on  the  part  of  the  de- 
fendant; that  by  such  accident  and  by  such  negligence 
the  ^^  present  condition"  of  the  plaintiff,  viz.,  paralysis, 
and  utter  and  permanent  destruction  of  her  health,  was 
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produced.  Upon  principle  and  upon  authority,  these  facts 
give  a  ground  of  action,  (a.)  For  every  wrong  or  breach 
of  duty  an  action  will  lie,  in  some  form,  for  the  party 
damaged  thereby.  (10  Pick.  383.  8  id.  383.  16  MasB. 
450.)  (6.)  The  rule  is  general,  that  whenever  the  negli- 
gence of  the  defendant  causes  an  injury  to  the  person  or 
property  of  the  plaintiff,  whether  immediate  or  consequen- 
tial, the  defendant  is  responsible.  (14  John.  432.  19  id. 
381.  6  Goioen,  342.  1  Sandf.  89.  4  Denio,  464.  6  Silly 
522.)  (e.)  Nor  is  it  necessary  that  there  should  have  been 
an  actual  contact,  or  physical  collision,  to  justify  the 
action.  {Moshier  v.  V.  and  S.  B.  B.  Co.y  8  Barb.  4SH.  Cole 
V.  Fischevj  11  Mass.  137.  Loubz  v.  ffafner,  1  DevereuZy  185. 
Vandenburgh  v.  Traax,  4  Denio,  464.  Seott  v.  Shepherd^ 
2  W.  Black.  892.)  (d.)  The  principle  of  these  cases  is 
sound.  It  is  that  the  offending  party  is  liable  for  the  phys- 
ical injuries  resulting  from  his  own  illegal  conduct,  whether 
such  injuries  are  produced  by  terror  and  alarm,  or  by 
physical  contact. 

By  the  Oouf%  Mullin,  J.  If  section  399  of  the  Code, 
as  amended  in  1860,  does  not  make  husband  and  wife 
competent  witnesses,  the  one  for  or  against  the  other,  the 
legislature  has  failed  to  accomplish  what  it  designed. 
That  it  was  the  intention  of  the  legislature  to  sweep  away 
this  only  remaining  guard  which  the  court  has  thrown 
around  the  domestic  fireside — ^the  guard  which  made  it 
safe  for  the  husband  to  intrust  to  his  wife  his  most  secret 
thoughts  and  actions,  with  the  assurance  that  her  lips  were 
forever  sealed,  and  that  no  power  on  earth  could  ever  un- 
seal them  to  his  prejudice — that  it  was  the  intention  to 
sweep  this  safeguard  away — I  have  no  doubt  The  hus- 
band and  the  wife  are,  for  all  legal  purposes,  no  longer 
one  person,  with  common  interests,  common  sympathies 
and  a*  common  destiny,  but  they  are  two  persons,  with 
separate  interests,  separate  destinies,  and  without  any  feel- 
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ings  in  common,  except  such  as  may  exist  between  mem- 
bers of  a  partnership. 

Whether  the  gratification  of  the  clamor  for  reform — 
whether  the  correction  of  the  few  and  trifling  abuses 
which  the  former  law  tolerated  or  produced — is  a  com- 
pensation for  the  destruction  of  domestic  peace,  by  creat- 
ing 4iverse  interests  in  every  family  in  the  State,  by 
sowing  suspicion  and  distrust  where  there  should  be  con- 
fidence and  trust — remains  to  be  seen.  The  whole  sj^stem 
is,  in  my  judgment,  not  only  unwise  but  vicious — the  most 
fatal  stab  at  the  peace  and  good  order  of  the  State  that 
was  ever  inflicted. 

That  is  a  strange  law  for  the  protection  of  married 
women  which  leaves  them  entirely  at  the  mercy  of  the 
violence  or  allurements  of  the  husband,  which  gives  the 
latter  absolute  control  over  their  property,  thus  enabling  the 
husband  to  waste  and  squander  the  whole,  when  the  (ibuse 
the  law  was  designed  to  correct  was  the  power  of  the  bus- 
band  to  take  and  dispose  of  his  wife's  earnings,  while  her 
separate  estate  was  or  might  be  beyond  his  reach. 

That  law  confers  lasting  blessings  and  benefits  on  the 
community  that  makes  it  unsafe  for  the  husband  to  dis- 
close to  his  wife  that  he  has  made  a  contract  with  a  neigh- 
bor, or  done  him  a  wrong,  lest  his  wife  be  made  a  witness,- 
and  his  confession  used  against  him. 

But,  whatever  our  estimate  may  be  of  the  law,  we  must 
give  it  efiect,  and  I  am  not  disposed  to  divert  one  drop  of 
blessing  or  benefit  from  the  people  of  the  State  which  the 
legislature  can  confer.  I  therefore  held  at  the  circuit,  as 
I  now  hold,  that  the  law  of  last  winter  was  designed  to 
make  the  husband  and  wife  witnesses  in  all  cases  where 
they  were  parties  to  the  suit 

It  is  argued  that  the  judge  erred  in  permitting  to  be 
given  in  evidence,  the  declaration  of  the  agent  of  the  com- 
pany in  charge  of  the  gang  of  hands  employed  in  relaying 
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the  ties,  that  there  was  safficient  time  ta  relay  them  before 
the  arrival  of  the  train. 

The  general  rule  is,  that  the  declarations  of  an  agent, 
made  in  reference  to  the  sabject  matter  of  the  agency, 
while  engaged  in  th^  business,  bind  the  principal.  {Story 
en  Agency^  136.) 

In  Price  v.  PoweUy  (3  N.  Y.  322,)  the  declaration  of  the 
master  of  a  vessel  was  used  against  the  owners,  as  to  the 
manner  damage  occurred  to  property  shipped  by  the  plain- 
tiftl  In  MeCoUer  v.  Hooker^  (4  Seld.  497,')  the  declarations 
of  the  defendant's  agent  were  received,  which  were  made 
to  the  plaintiff's  agent,  in  relation  to  the  detention  of  and 
injury  to  goods  which  had  been  shipped  by  the  defend- 
ants, as  carriers,  but  not  delivered  at  their  place  of  desti* 
nation,  but  detained  through  the  winter  and  returned, 
damaged,  to  the  defendants  in  Kew  York,  when  and 

■ 

where  the  agent's  declaration  was  made.  See  also 
McOarmiek  v.  Bamuniy  (10  Wend.  104;)  Barclay  v.  HcwelVn 
Le$seeSy  (6  PeterSy  498.) 

Time  entered  into  and  formed  a  material  element  in  the 
proceedings  at  the  time  of  relaying  the  ties.  Ghilds  was 
the  person  in.  charge ;  it  was  his  duty  to  see,  before  re- 
moving the  old  ties,  that  there  was  ample  time  to  com- 
.plete  the  work  before  the  time  for  the  arrival  of  the  train. 
He  examined  his  watch  and  said  there  was  time  enough. 
It  was  a  declaration  made  while  pei:forming  the  act  of 
relaying  the  ties,  in  reference  to  it,  and  thus  a  part  of  the 
res  gestcdj  and  c6mpetent  Had  the  declaration  been  that 
there  was  not  time,  and  yet  Childs  had  persisted  in  the 
work,  can  there  be  a  doubt  that  it  would  be  competent  ? 
I  think  the  evidence  was  properly  received. 

The  defendant's  counsel  insists  that  Mrs.  Matteson's 
statements  in  regard  to  her  health  and  conditibn,  should 
not  have  been  received.  The  counsel,  I  think,  must  have 
overlooked  the  fact  that  the  statements  complained  of  were 
made  to  a  physician  called  to  prescribe  for  her  after  the 
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accident  in  question.  The  evidence  was  received  to  show 
the  symptoms  for  which  he  prescribed,  and  the  disease, 
if  any,  under  which  she  was  then  laboring.  If  this  evi- 
dence is  not  competent,  then  the  evidence  g$  physicians 
and  surgeons  as  to  treatment^  which  ^ests  -on  the  declara- 
tions of  the  injured  party,  must  be  excluded,  and  the  pro- 
tection which  such  evidence  gives  against  fraud  and 
deception  would  be  entirely  lost  The  jury  had  the  right 
to  know  for  what  disease  or  symptoms  of  disease  and  in« 
jury  the  physiciin  prescribed,  and  for  the  evidence  of 
which  he  relied  necessarily  on  the  patient'i^  statements. 

The  objection  seems  to  proceed  on  the  idea  that  the 
declarations  were  received  for  the  purpose  of  satisfying 
the  jury  that  the  condition  of  Mrs.  Matteson  was  the  re* 
suit  of  the  accident.  That  was  not  my  view  of  the  object 
of  the  evidence.  It  was  to  show  that  the  opinion  of  the 
physician  was  founded  on  her  statement  of  her  condition 
at  the  time,  and  thereby  to  learn  whether  the  symptoms 
were  such  as  would  result  from  the  injuries  complained  of, 
or  whether  they  arose  from  sorhe  other  cause,  and  whether 
or  not  the  effects  were  or  were  not  temporary  in  their 
nature.  But  if  the  object  and  effect  of  the  evidence  was 
to  satisfy  the  jury  as  to  her  condition  at  the  time  the  phy* 
sician  was  called,  it  was  competent  to  give  her  declarations 
for  that  purpose.  (1  Greenl.  Ev.  §  102.  OdldweU  v.  Jfwr- 
pAy,  UN.  r,  416.), 

It  is  also  objected  that  it  was  incompetent  to  prove  by 
Dr.  Budlong,  at  what  period  after  the  injury  the  plaintiff 
would  be  most  likely  to  begin  to  improve,  if  she  was 
going  to  improve  at  all.  It  was  competent  for  the  plain- 
tiff to  show  that  the  injuries  were  permanent — that  she 
would  not  probably  recover  from  the  effects.  The  doctor 
had  given  her  symptoms,  and  the  cause  which,  in  his 
opinion,  had  produced  them.  The  brain  and  nervous 
system  were  severely  involved.  She  had,  for  the  .six 
months. before  the  trial,  been  growing  worse.    The  ques- 
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tion  then  was,  is  she  to  get  well.  He  thought  not.  Why 
not  ?  Becaase,  in  his  judgment^  the  disease  was  of  that 
description  which,  if  it  were  to  be  removed,  would  have 
begun  to  improve  within  the  year,  and  with  the  change 
of  season.  This  was  in  support  and  in  confirmatipn  of 
his  opinion  that  she  would  not  get  well,  and  if  opinion  is 
competent,  it  is  just  as  competent  as  to  when  the  improve- 
ment would  be  manifested,  as  that  it  never  would  occur. 
It  was  not  speculation,  it  was  his  opinion,  founded  on  his 
skill  and  experience,  that  was  called  for,'and  that  he  gave. 
I  have  no  4oubt  of  its  competency. 

Dr.  Preston  was  asked  what  was  his  opinion  as  to  the 
cause  of  the  spinal  difficulty  he  had  testibSied  Mrs.  Matte- 
son  was  afflicted  with.  This  evidence  was  objected  to  as 
incolbpetent  And  it  is  said  that  the  rule  is,  that  the  phy- 
sician was  competent  to  state  what  might  or  would  cause 
the  difficulty  he  discovered,  but  not  to  give  an  opinion  as 
to  what  did  cause  it  in  this  particular  case. 

The  rule  of  evidence  is  thus  stated  by  Justice  Suther- 
land, in  The  Jefferson  Ins.  Co.  v.  Ootheal^  (7  Wend.  78,) 
A  physician,  in  many  cases,  cannot  explain  to  a  jury  the 
cause  of  the  death  or  other  serious  injury  to  an  individual, 
so  as  to  make  the  jury  distinctly  perceive  the  connection 
between  the  cause  and  the  effect.  He  may,  therefore,  ex- 
press an  of^inion  that  the  wound  given,  or  the  poison  ad- 
ministered, produced  the  death  of  the  deceased,  but  in 
such  a  case  the  physician  must  state  the  facts  on  which 
his  opinion  is  founded.  (1  Gowen  dk  HilVe  NoteSy  761 
to  763.) 

The  court  charged  the  jury  that  it  was  a  question  of 
£Btct  to  be  decided  by  them,  whether  the  defendant  was  in 
duty  bound  to  furnish  its  agents  accurate  time-pieces,  and 
not  having  done  so,  whether  it  was  not  guilty  of  such 
negligence  as  rendered  it  liable.  This  is  objected  to 
as  errroneous.  *  It  is  not  denied  but  that  all  questions  of 
negligence  properly  belonged  to*  the  jury,  and  it  was  the 
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duty  of  the  court  to  submit  all  such  questions  to  them. 
And  it  was  the  province  of  the  jury  to  say  what  acts  or 
omissions  of  the  company  constituted  negligence.  The 
repairs  of  the  track  were  attempted  to  be  made  without 
interfering  with  the  passing  of  the  trains.  The  time  of 
the  passage  of  the  trains  was  properly  understood.  And 
it  only  remained,  to  insure  safety,  that  the  men  should 
have  an  accurate-  time-piece,  so  as  to  enable  them  to  so 
conduct  the  work  that  the  track  should  be  in  order  oi\  the 
arrival  of  the  train.  A  time-piece,  then,  was  absolutely 
indispensible,  and  it  was  just  as  indispensible  that  it 
should  be  accurate.  An  inaccurate  one  was  worse  than 
useless;  it  was  calculated  to  mislead — to  prevent  that 
great  care  and  caution  which  men  without  a  watch  would 
be  very  likely  to  exercise.  Whose  duty  was  it  to  see"  that 
the  men  employed  in  such  labor  as  were  those  at  the  place 
where  the  accident  in  question  occurred,  were  furnished 
with  a  proper  time-piece  ?  Most  surely  the  defendant's. 
'Wasitdone?  No.  The  evidence  shows  that  the  com- 
pany's officers  paid  no  attention  to  this  subject,  but  left 
the  foreman  to  obtain  and  attend  to  the  regulation  of  their 
own  watches.  On  this  evidence  the  jury  had  the  right  to 
pass,  and  say  whether  it  was  or  was  not  negligence  in  the 
defendant  thus  to  conduct  itself  But  it  is  said  that  the 
evidence  showed  that  Childs'  watch  was  reliable — had 
been  in  use  several  years  and  ^had  not  been  found  out  of 
order  before.  This  evidence  the  jury  had  before  them  in 
connection  with  that  above  referred  to,  and  it  was  for  them 
to  say,  1st.  Whether  they  believed  Childs*  evidence  on 
that  or  any  other  subject;  and,  2d.  Whether,  if  they  did 
believe  it,  the  defendant  was  not  still  guilty  of  neglect  in 
omitting  to  give  attention  to  so  important  a  duty — one  on 
which  the  safety  of  the  lives  of  hundreds  of  human  beings 
depended,  daily. 

I  tun  unable  to  discover  wherein  the  charge  in  this  re- 
spect was  erroneous. 
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That  portion  of  the  charge  wherein  the  judge  instructed 
the  jury  to  give  damages  for  mental  pain  and  anguish, 
past  and  prospective,  is  excepted  to  as  erroneous.  The 
ground  of  the.  counsel's  ohjection  is,  that  inasmuch  as 
Mrs.  Matteson  received  no  serious  wound  or  bruise  which 
would  cause  liiental  anguish  as  the  result  of  physical  suf- 
fering, she  is  not  entitled  to  recover  for  it,  any  more  than 
other  persons  on  the  same  train  could  recover  who  were 
not  physically  injured.  The  counsel  assumes,  in  palpable 
opposition  to  the  proof,  that  Mrs.  Matteson  did  not  suffer 
any  wound  or  bruise  which  would  cause  mental  anguish 
from  acute  physical  suffering.  Her  limbs  were  partially 
paralyzed  so  that  she  could  not  use  them.  Her  brain  was 
affected  so  as  to  impair  her  mind.  This  was  some  evidence 
of  physical  suffering.  Whether  mental  anguish  can  only 
];esult  from  acute  suffering  I  do  not  know.  The  question 
for  the  jury  is,  whether  there  was  mental  anguish  result- 
ing from  her  injuries,  or  not ;  and  if  there  was,  she  was 
entitled  to  be  compensated  for  it 

The  question  then  is,  was  Mrs.  Matteson  entitled  to 
compensation  for  mental  anguish,  past  and  prospective  ? 
It  was  distinctly  held  in  Bansom  v.  N.  T.  and  Erie  B.  B. 
Co.j  (15  N.  Y.  415,)  that  mental  suffering  is  a  legitimate 
element  .of  damages  in  an  action  for  injuries  like  this. 
And  in  Curtis  v.  2%e  Bochester  and  St/rcumse  B.  B.  Co., 
(18  N.  Y.  534,)  it  was  held  that  the  right  of  recovery  is 
not  limited  to  past  bodily  pain  and  suffering,  but  the  party 
is  entitled  to  compensation  for  such  future  suffering  as  the 
evidence  renders  it  reasonably  certain  must  necessarily 
result  from  the  injury. 

It  is  said  that  the  gharge  permitted  the  jury  to  give 
damages  for  such  speculative  injuriej,  pain  and  suffering 
as  might  thereafter  be  endured  by  Mrs.  Matteson.  In 
this,  I  think,  the  counsel  is  mistaken.  STo  such  thing  was 
said  or  intended  in  the  charge  to  the  jury.  I  have  shown 
that  by  express  ad[}udications  of  the  Court  of  Appeals 
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Mrs.  Matteson  was  entitled  to  damages  for  past  pain  and 
suffering,  and  also  for  that  which  she  might  endure  neces- 
sarily resulting  from  the  injury.  The  jury  was  instructed 
to  give  such  damages  as  would  compensate  Mrs.  Matteson 
for  the  bodily  injury  and  mental  aqguish  sustained, 
whether  the  injury  has  yet  been  developed  or  its  effects 
shall  hereafter  appear,  and  are  to  judge  of  its  future  re- 
sults by  the  testimony  given. 

While  the  phraseology  of  the  last  clause  is  not  as  happy 
as  might  have  been  used,  to  express  the  idea,  yet  it  is  suf- 
ficient to  apprise  the  jury  that  they  are  to  ascertain  from 
the  evidence  whether  injuries  will  be  hereafter  developed 
and  mental  pain  and  suffering  endured.  That  conclusion 
is  not  speculative  which  is  legitimately  drawn  from  legal 
and  competent  evidence.  The  charge  precludes  the  right 
of  the  jury  to  speculate,  and  requires  them  to  be  guided 
by  the  testimony  in  the  case. 

If  the  charge  was  substantially  right,  it  was  the  duty 
of  the  counsel  to  call  on  the  court  to  enlarge  or  modify 
ity  so  as  to  present  the  whole  case  fully  and  fairly  to  the  jury. 

I  think  the  merits  were  fairly  presented  to  the  j  ury,  and 
the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

[OswBOo  QE5BBAL  Tbbk,  July  8,  1862.  MfiUinj  Morgm  and  Teckhtm^ 
JoBtioefl.] 
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• 

Where  a  ftabflcribing  witness  to  the  execution  of  a  will  testified  that  she  saw 
the  deceased  sign  his  name  at  the  end  of  the  paper;  that  he  said  he  wanted 
her  to  sign  her  name.to  a  paper,  and  she  did  so ;  bnt  did  not  hear  him  say  that 
it  was  his  last  will  and  testament ;  that  she  signed  it  in  his  presence ;  MM 
that  this  testimony  did  not  show  that  the  statute  had  been  complied  with ; 
bat  on  the  contrary,  that  the  most  important  requirements  were  entirely  dis- 
regarded.   . 

A  witness  testified  that  she  heard  a  third  person  (S.)  say,  at  the  time  the  tes- 
tator signed  the  instrument,  that  it  was  the  testator's  last  will  and  testament ; 
whereupon  the  testator  signed  it,  after  saying  to  the  witness  "  we  want  you 
to  sign  this,"  or,  that  he  wanted  her  "  to  sign  her  name  to  a  paper,"  but  not 
calling  it  his  will.  That  it  was  doubtfol  if  the  testator  heard  the  remark  of 
S.  that  the  paper  was  the  testator's  will,  owing  to  deaftiess.  There  was  no 
other  publication  of  the  will,  or  request  to  the  witness,  than  the  above. 
ffdd  that  this  testimony  fell  very  far  short  of  establishing  a  legal  execution 
<^  the  will. 

If  all  the  statute  formalities  are  proved  by  one  of  the  subscribing  witnesses  to 
a  will,  to  have  been  complied  with,  the  will  may  be  admitted  to  probate 
although  the  other  subscribing  witness  fails  to  remember  that  such  formal- 
ities  were  observed.  % 

But  before  this  principle  can  apply,  the  surrogate  must  be  satisfied  that  the 
witness  professing  to  remember  that  the  neoessary/ormalities  were  observed,' 
is  truthAil,  and  is  telling  the  transaction  precisely  as  it  happened.  If  the 
witness  undertakes  to  swear  to  the  matters  which  the  other  witness  swears 
never  occurred,  it  is  for  the  surrogate  to  say  which  he  will  believe. 

THIS  is  an  appeal  from  the  decision  of  the  surrogate  o^ 
the  county  of  Cayuga,  rejecting  the  paper  propounded 
as  the  last  will  and  testament  of  Peter  Douglass,  deceased ; 
and  deciding  that  the  same  was  void,  on  the  sole  ground 
that  it  was  not  duly  published  by  the  testator. 

The  deceased  was  a  very  aged  man,  about  85,  and  quite 
hard  of  hearing,  and  quite  feeble  >  but  had  at  all  times 
superintended  all  his  business.  He  had  a  large  farm,  of 
over  400  acres,  and  a  good  deal  of  personal  property.  The 
respondent  was  his  only  child,  and  she  was  a  widow  with 
five  children,  and  lived  with  the  deceased.  The  will  gives 
her  and  her  children  all  his  real  estate ;  and  gives  besides 
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to  each  of  them  legacies ;  and  life  annuities  to  be  paid 
from  the  income  of  his  personal  property.  The  residue 
of  the  personal  estate,  after  the  payment  of  legacies,  and 
setting  apart  a  fund  Bu£Scient  to  meet  the  life  annuities, 
is  given  to  the  appellants,  for  charitable  purposes,  specified 
by  the  testator  in  instructions  given  by  him  to  the  appel- 
lants, but  not  specified  in  the  will.  It  alsa  gives  the  appel- 
lants the  fund  given  to  provide  for  the  annuities,  whenever 
the  same  shall  become  released  from  time  to  time  by  the 
death  of  the  annuitants. 

The  inquiry  now  is,  did  the  testator  take  sufiicient  care 
to  make  a  legal  publication  of  his  will.  The  only  ques- 
tion arises  under  the  third  subivision  of  section  40,  (2  R,  S. 
63,)  which  is :  *'  The  testator  at  the  time  of  making  such 
subscription  *  *  shall  declare  the  instrument  so  sub- 
scribed, to  be  his  last  will  and  testament."  The  promi- 
nent facts  proved  on  this  point,  are  as  follows :  The  testator 
sent  for  Starr,  one  of  the  witnesses,  to  draw  a  new  will 
The  only  alterations  from  a  former  will  he  desired  to  be 
made,  or  that  were  made,  related  to  his  charitable  bequests. 
Starr  spent  the  day  with  him  in  preparing  the  will.  The 
devises,  legacies  and  annuities,  to  his  daughter,  Mrs.  Cal- 
houn, and  her  children,  were  copied  literally  from  the 
former  will.  After  the  will  was  prepared,  he  desired  that 
Starr  and  Mary,  hia  servant  girl,  should  be  the  witnesses, 
and  said  to  Mrs.  Calhoun,  ^^Call  Mary  to  witness  this 
will.'*  When  she  came  in,  Starr  testifies  that  Mr.  Doug- 
lass said  to  her,  ^^  I  want  you  to  witness  this  instrument, 
or  paper,  one  or  the  other  word,"  *  *  "it  is  my  will." 
But  Mary  testifies,  that  when  she  came  in,  she  "  sat  down 
in  a  chair  by  the  stand,  and  Mr.  Douglass  said,  ^  we  want 
you  to  sign  this.'  That  was  all  I  can  remember.  Mr. 
Douglass  did  not  call  it  his  wilL  Mr.  Starr  did  say  it  was 
Mr.  Douglass'  will."  This  last  declaration  is  repeated 
several  times.  She  says :  ^'  I  heard  Mr.  Starr  say,  at  the 
time  Mr.  Douglass  signed  the  instrument,  that  it  was  Mr. 
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Douglass'  last  will  and  testament  He  referred  me  to  the 
margin  with  red  ink  notes,  and  then  turned  over  the  pages 
and  said  it  was  Mr.  Douglass'  last  will  and  testament  Then 
Mr.  Douglass  signed  it.  There  was  a  separate  paper  con-  ' 
cerning  Sarah.  Mr.  Starr  said  sign  that  Mr.  Douglass 
said,  I  will  sign  in  both  places."  Again,  Mary  says :  ^'  I 
can't  say  as  Mr.  Starr  read  the  attestation  clause  to  me  or 
not,"  and  further,  '^I  think  Mr.  Starr  took  up  the  instru-. 
ment  and  read  something  to  me  before  I  signed  it  I 
can't  say  what  it  was." 

Jno.  Porter  J  for  the  appellants. 

L-The  statute  in  respect  to  the  publication  is  satisfied, 
if  the  proof  shows  clearly  that  the  testator  knew  the 
nature  of  the  instrument  he  excuted ;  and  that  the  witnesses 
are  informed  at  the  time,  that  it  is  will,  either  by  himself, 
or  by  any  one  acting  for  him  and  in  his  presence.  {Brinch" 
erhoofv.  Bemseny  8  Paigsy  488,  499.  8.  C.  on  error j  26  Wend. 
325.  Doe  v.  Roe^  2  Barh.  203.)  In  this  last  case  the  court 
says,  ^^  the  object  of  the  legislature  in  prescribing  this 
requisite  to  the  due  execution  of  a  will,  was  obviously  to 
secure  the  evidence  that  the  testator  knew  the  nature  of 
the  instrument  he  executed.  Hence,  it  is  said  by  Chief 
Justice  If  elson,  in  commenting  on  this  requirement  of  the 
statute,  (26  Wend.  332,)  that  the  legislature  only  meant 
there  should  be  some  communication  to  the  witness,  indi- 
cating that  the  testator  intended  to  give  effect  to  the  paper 
as  a  will.  Any  communication  of  this  idea,  or  to  this 
effect,  will  meet  the  object  of  the  statute."  Senator  Ver- 
planck  says :  ^^  The  declaration  may  be  made  in  any  man- 
ner, either  by  words  or  by  acts,  in  writing  or  by  signs. 
The  object  is  to  guard  against  fraud,  by  requiring  evi- 
dence of  a  present  intention  of  the  testator  to  execute  and 
give  effect  to  the  instrument  as  a  will,  and  nothing  else." 
{Seguine  v.  Seguinej  2  Barh.  385.  Torry  v.  Bowen^  15  id. 
304.)    In  this  last  case  the  court  says :  "  If  enough  was 
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done  to  inform  the  witnesses  substantially,  that  is  suffi- 
cient where  it  is  apparent  that  the  testator  himself  acted 
nnderstandinglj.  Nor  is  it  necessary  that  the  testator 
should  make  every  declaration,  or  do  every  act  himself. 
If  others  speak  and  act  for  him,  in  his  presence  and  with 
his  assent,  in  such  a  manner  that  the  court  can  see  that 
the  testator  sanctioned  or  adopted  such  acts,  that  is  enough, 
provided  they  come  up  fully  to  the  requisitions  of  the 
statute/'  {Nipper  v.  Oroeabeekj  22  BarL  671.)  The  same 
doctrind  is  repeated  in  Coffin  v.  Ooffirij  (23  N.  T.  9.) 

U.  If  it  appears,  plainly,  that  the  testator  understood 
the  nature  of  the  instrument  that  he  was  executing,  and 
that  he  intended  to  recognize  and  treat  it  as  his  will,  and 
that  the  witnesses  so  understood  it,  and  if  the  attestation 
clause  is  read  in  the  presence  of  the  testator  and  the 
witnesses,  it  will  amount  to  a  compliance  with  the  statute 
in  respect  to  a  publication.  (Brinekerhoof  v.  Remu%j  26 
Wend.  325,  opinioM  of  Oh.  J.  Nelson  and  Senator  Verplaneh. 
S.  (7.,  8  Paige,  499.    Torry  v.  Bawen,  15  Barb.  308.) 

m.  That  the  testator  was  very  hard  of  hearing  is  ad- 
mitted, but  that  he  held  conversation  with  those  who 
visited  him  and  transacted  business  with  him,  is  not  dis- 
puted. And  the  evidence  is  positive  and  not  contradicted, 
that  when  Starr  spoke  to  Mary,  and  said  it  was  Mr. 
Douglass'  last  will  and  testament,  the  testator  heard  it 
Nor  is  this  testimony  any  where  contradicted. '  Mary  says 
that  she  don't  think  Mr.  Douglass  heard  all  Mr.  Starr  said 
at  the  time. 

Cox  ^  Avery,  for  the  respondent. 

L  The  circumstances  attending  the  pretended  execution 
of  this  will,  are  such  as  to  call  for  careful  scrutiny,  and  a 
strict  and  substantial  compliance  with  all  the  forms  of  the 
statute.  1.  The  age  and  infirmity  of  the  deceased ;  his 
loneliness ;  the  grasping  disposition  and  strong  self  in- 
terest  of  Starr ;  his  opportunity ;  his  agency ;  his  purpose, 
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and  hiB  monopoly  of  evidence,  suggest  the  strongest  pre- 
sumptions of  undue  influence,  if  not  of  fraud.  (1  Jarman^ 
44,  45,  and  notSy  2  Am.  ed,  Barry  v.  BtUlinj  1  Curteis^  637. 
Durling  v.  Loveland^  2  id,  225.  Dayton's  Surrog.  50,  and 
eases  cited  under  note  i.  Clark  v.  Fisher,  1  Paige,  176. 
Seymour  v.  Van  Wyck,  2  SelA.  120.)  2.  This  will  was 
drawn  by  Starr ;  and  there  is  no  proof  either  of  previous 
instruction,  or  that  it  was  even  read  over  -to  the  testator. 
iyjarman,  42,  and  cases.  Dodge  v.  Meechj  1  .Hagg.  384, 
612.-  Harrison  v.  Bowan,  3  Wash.  C.  C.  588.)  3.  The  wit- 
ness  Starr  appeared  to  Mr.  Douglass  in  the  character  of  a 
^  minister  of  religion ;  his  true  character,  as  procurer  for 
these  corporations,  was  not  divulged.  4.  Sufficient  ca- 
pacity to  make  a  will  is  admitted.  But  it  becomes  im- 
portant correctly  to  estimate  the  true  condition  of  the  old 
man,  in  order  to  consider,  appropriately,  the  influences 
which  these  gentlemen  brought  to  bear  upon  him.  5.  The 
extraordinary  gift  of  020,000  at  the  making  of  the  will^  as 
well  as  its  provisions,  giving  to  these  corporations  about 
two-thirds  of  his  wholQ  estate ;  giving  to  his  only  child, 
(the  widow,  Mrs.  Calhoun,  and  her  five  children,)  a  small 
stipend  for  life,  in  addition  to  the  farm,  show  a  disposition 
of  his  property  widely  at  variance  from  the  usual  dictates 
of  natural  affection*.  Sufficient  appears  from  the  testi- 
mony of  Starr  to  show,  that  the  written  will  is  one  thing, 
and  the  actual  intent  of  the  testator  Iquite  another.  There 
were  five  objects  in  the  will  made  on  Thursday,  (the  same 
as  in  the  will  drawn  by  Mr.  Cox,)  two  of  them  are  given ; 
the  Sunday  School,  and  American  Protestant  Society. 
The  testator  obviously  was  made  to  believe  that  the  be- 
quest to  the  Presbyterian  house  would  go  to  the  benefit 
of  these  objects.  The  real  gifts,  or  its  ultimate  beneficia- 
ries were  to  be  interpreted  and  directed  by  one  nuncupa- 
tive witness — Starr ;  and  he  evidently  made  the  old  man 
believe  it  would  be  all  right — swore  he  would  make  it 
right  By  the  will,  the  residuary  bequest  is  to  be  added 
Vol.  LXn:  25 
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to  tha'^ Douglass  fund"  established  in  his  lifetime;  but 
there  was  no  such  fund ;  the  pretended  gift  was  to  be  his 
for  his  lifetime.  Whereas  it  is  quite  obvious  that  there 
is  no  trust  whatever  connected  with  the  residuary  be- 
quests for  the  benefit  of  these  societies,  the  five  objects 
are  avoided,  and  the  testator  deceived  and  deluded.  Be- 
sides this^  the  attempted  devise  to  Mrs.  Calhoun  and  her 
children  may  fail.  By  the  3d  section  of  the  will,  they 
have,  in  common,  an  estate  determinable  when  the  young- 
est child  would  be  of  age,  if  living.  After  that,  and  until 
the  death  of  Mrs.  Calhoun,  the  estate  vests  in  no  one,  as 
the  grant  over  to.  the  children,  by  the  5th  and  subsequent 
sections,  does  not  take  efiect  till  the  decease  of  Mrs.  Cal- 
houn— during  which  period  there  is  no  disposition  of  the 
use  and  income  of  this  real  estate.  Perhaps  it  would 
enure  to  the  benefit  of  the  residuary  fund,  but  whether  it 
would  or  not,  it  seems  clear  that  such  was  not  the  inten- 
tion of  the  testator,  and  affords  additional  evidence  that 
the  will  is  the  product  of  the  controlling  mind  of  Starr, 
who  had  in  view  but  a  single  object,  to  wit,  the  pecuniary 
interest  of  his  principals  and  himself. 

n.  The  essential  requisites  to  the  due  execution  of  a 
will  are  four,  viz  :  Ist  Signing  at  the  end,  (or  acknowl- 
edgment.) 2d.  In  the  presence  of  two  witnesses.  3d.  Decla- 
ration by  testator.  4th.  In  the  presence  of  two  witnesses. 
(2  K  S.  246,  §  33,  Athed.  Dayton's  Surrog.  92,  96.  Rem- 
sen  V.  Brinckerhoofy  26  Wend,  331.  Brown  v.  Silliman^  16 
Barh.  211.  Brown  v.  DeSelding^  4  Sand/.  14.  Burritt  v. 
Sillimany  16  Barb.  211.)  1.  The  substantial  omission, 
or  inability  to  prove  either  of  these,  leaves  the  alleged 
last  will  unproved.  {Same  authorities^  Remsen  v.  Brineker- 
hoof,  26  Wend.  331.  1  id.  406.  19  John.  386.  5  Cowen^ 
221.  1  Denioj  33.)  This  last  case  was  an  action  at 
law ;  in  which  cases  it  has  always  been  held  sufiScient 
to  prove  the  execution  by  one  witness.  (Lewis  v.  LeufiSy 
13  Barb.  24.     Same  case^  1  Kern.  227. ,  Seymour  v.   Van 
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WifcJcj  2  Seld.  120.)  2.  Conceding  that  the  statate  is 
satisfied  by  a  substantial  compliance,  and  that  no  mere 
form  is  required,  it  must  be  admitted  that  in  the  case 
before  us  there  is  no  satisfactory  proof  even  of  a  substan- 
tial compliance.  ''Any  communication  of  the  testator  to 
the  witnesses,  whereby  he  makes  known  to  them  that  he 
intends  the  instrument  to  take  effect  as  his  will,  will  satisfy 
the  requirement."  (Ooffln.v.  Coffin^  23  N.  T.  15.)  And 
yet  this  communication  must  be  distinct  and  unequivocal. 
As  says  the  court  in  Lewis  v.  LewiSj  (1  Kern.  226  :)  "  To 
satisfy  the  statute,  the  testator  must,  in  some  manner, 
communicate  to  the  attesting  witnesses  the  information 
that  the  instrument  then  present  is  of  a  testamentary  char- 
acter, and  that  he  then  recognizes  it  as  his  will,  and  in- 
tends to  give  it  effect  as  such.  It  must  be  declared  to  be 
his  last  will  and  te'stament,  by  some  assertion,  or  some 
clear  assent,  in  words  or  signs ;  and  the  declaration  must 
be  unequivocal."  *'  The  policy  and  object  of  the  statute 
requires  this,  and  nothing  short  of  this  will  prevent  the 
mischief  and  fraud  which  were  designed  to  be  reached  by 
it."  After  stating  that  it  will  not  suffice  that  the  witnesses 
learn  from  other  sources,  &c.,  or  that  they  infer  from  the 
circumstances  and  occasion  that  the  instrument  is  a  will, 
the  opinion  proceeds :  ^'  The  fact  must,  in  some  manner, 
although  no  particular  form  of  words  is  required,  be  de- 
clared by  the  testator  in  their  presence,  that  they  may  not 
only  know  the  fact,  but  that  they  may  know  it  from  him, 
and  that  he  understands  it,  and  designs  to  give  it  effect  as 
his  will,"  &c.  {Lewis  v.  Lewis^  1  Kem^  227.  Wilson  v. 
ffettericky  2  Bradf.  430.)  3.  Tested  by  these  principles, 
let  us  look  at  the  proof  in  this  case.  The  witness  Starr, 
who  drew  the  will,  testifies  to  a  long,  connected  and 
special  address  by  the  testator  to  Mary — ^abundantly  satis^ 
fyiug  the  statute,  if  true.  But  Mary  swears  that  nothing 
of  this  kind  took  place.  She  says  repeatedly,  that  Mr. 
Starr  told  her  it  was  Mr.  Douglass'  will ;  but  that  *^  I  did 
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not  know  the  paper  I  signed  was  a  will,  from  anything 
Mr.  Douglass  said."  4.  That  Mr.  D.  did  make  any  such 
speech  to  Mary  is,  of  itself,  extremely  unlikely  and  im- 
probahle.  5.  But  if  both  are  to  be  regarded  as  equally 
credible,  unbiased  and  disinterested,  then  each  neu- 
tralizes the  other  as  to  the  essential  fact  of  publication. 
6.  Korean  these  inconsistencies  be  attributed  to  a  failure 
of  memory.  The  transaction  was  but  a  few  months  before, 
and  the  recollection  is  fresh  and  distinct  (Wilson  v.  Set- 
teriek^  2  Bradf.  430.)  The  testimony  is  entirely  irrecon- 
cilable. But  as  it  will  be  claimed  that  the  declaration  and 
publication  by  Starr  in  the  presence  of  the  testator  were 
sufficient  to  satisfy  the  statute,  we  answer, 

.  IIL  The  doctrine  of  imputation,  or  publication  by  proxy, 
is  both  dangerous  and  of  doubtful  authority.  1.  As  we 
have  shown,  (under  point  II,)  the  statute  demands  that 
the  act,  sign,  nod  or  wink  constituting  publication,  shall 
be  the  act  of  the  testator  himself,  and  nobody  else,  *  * 
^^  the  testator  shall  declare  it  to  be  his  last  will  and  testa- 
ment" 2.  In  Rutherford's  case,  (1  Denioj  33,)  the  ques- 
tion came  up  at  circuit,  and  not  on  probate ;  and  the 
decision  did  not  pretend  to  establish  the  law  of  adoption, 
or  imputation.  In  Chaffee's  case,  (10  Paige,  85,)  it  was 
held  that  an  acknowledgment  of  the  signature  was  not  to 
be  implied  or  imputed  from  a  due  publication.  In  Ex  parte 
BeerSj  (2  Bradf.  163j)  which  was  a  good  case  for  the  ap- 
plication of  the  doctrine  of  imputation  and  application, 
the  testator  pointed  with  his  pen  to  the  attesting  clause, 
requesting  them  to  sign,  and  add  their  residences.  One 
witness  remarked :  ^^  It  is  a  poor  look  for  me,  as  a  witness 
to  a  will  don't  receive  anything,"  and  the  testator  smiled, 
but  said  nothing.  The  court  rejected  the  will ;  remarking, 
that  although  the  witnesses  knew  it  was  a  will,  and  the 
conjecture  was  clothed  in  the  form  of  words  by  one  of 
them,  yet,  as  it  was  neither  admitted  nor  denied  by  the 
chief  actor,  the  will  was  rejected.    This  in  1852.    3.  In 
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Torre;/  v.  Bowen^  (15  Barh.  304,)  the  doctrine  was  applied, 
and  perhaps  very  well  for  that  case.  Bat  if  it  is  to  be  re- 
garded as  establishing  the  doctrine  of  dispensing  with  the 
act  of  publication  by  the  testator,  it  then  dispenses  with 
the  statute,  and  is  unsound;  for  the  statute  does  not 
authorize  the  act  of  the  proxy  in  the  presence  of  the  prin- 
cipal; nor  does  it  authorize  intention  in  place  of  action. 
This  was  in  1853.  4.  If  such  doctrine  be  sound,  why  can- 
not the  whole  thing,  drawing,  signing,  publication  and 
acknowledgment,  be  done  by  some  one  else ;  the  testator 
sitting  or  lying  by,  in  silence,  perhaps  oblivious,  stupified, 
dosing  or  drunk,  or  helpless  from  sickness,  old  age  or  im- 
becility? 5.  Compare  the  principle  involved  with  the 
doctrine  of  Lewis  v.  LewiSj  (1  Kern.  227,  decided  in  1854.) 
"  The  fact  must  be  declared  by  the  testator  in  their  pres- 
ence, that  they  may  not  only  know  the  fact,  but  that  they 
may  know  it  from  him,  and  that  he  understands  it,"  &;c. 
{See  aho  2  Bradf,  163;  Id.  431.)  Again;  Verplanck, 
Senator,  (26  Wend.  337:)  "How,  then,  can  this  positive 
requirement  be  satisfied,  excep^  by  the  testator  personally 
making  the  fact  of  his  own  understanding  and  intention 
known  to  the  witnesses,  at  the  time,  by  such  express  words 
or  signs  as  could  leave  no  doubt  in  their  minds  ?"  6.  The 
argument  of  Justice  Johnson  (15  Barb.  308)  would  sustain 
an  autographic  will,  as  in  2  Bradf.  431,  without  any  pre- 
tense of  publication ;  for  the  evidence  of  intention  would 
be  clear.  But  it  is  enough  to  say  that  the  statute  demands 
more. 

rV.  But  if  the  doctrine  of  proxy  and  adoption  be  sound 
in  its  application  to  some  cases,  it  is  at  best  dangerous  as 
a  principle,  and  can  have  no  application  to  the  case  before 
us.  1.  For  how  is  it  to  be  applied  to  a  man  who  could 
not  hear  a  word  of  ordinary  conversation  ?  {See  the  testi- 
mony of  Br.  Ooon.)  "  He  could  not  hear  me  without  get- 
ting close  to  his  ear,  within  a  foot,  and  speaking  loud." 
Said  '^  that  he  could  talk  to  me,  but  could  not  hear  a  word 
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I  said."  (See  the  testimont/  of  Faate^  Compston  and  De  Witt) 
2.  On  the  other  hand,  these  gentlemen,  professors  and 
trustees  of  the  semiQary,  who  went  to  see  him,  had  uo 
acquaintance  with  him,  and  could  only  guess  whether  be 
heard  them  or  not.  They  did  not  know  the  degree  of  his 
deafness,  and  did  pretty  much  all  the  talking  at  him. 
But  no  disinterested  witness  undertakes  to  have  him  hear, 
except  Starr.  3.  Wow,  if  Starr  read  over  the  whole  of  the 
attesting  clause  to  Mary,  in  the  presence  of  the  old  man, 
can  it  be  presumed  that  he  heeded  it ;  or  if  that  be  pre- 
sumed, can  it  bo  further  presumed  that  he  heard ;  and  if 
that  also  be  presumed,  can  it  be  further  presumed  that  he 
understood  it  and  assented  7  (To  a  very  deaf  person,  even 
when  trying  to  listen,  the  effect  of  ordinary  reading  is  but  a 
low  monotonous  hum.) 

V.  The  evidence  of  what  occurred  at  the  pretended  ex- 
ecution of  this  will,  is  now  all  before  the  court.  The 
trial  lasted  from  October  11th  through  several  adjourned 
sittings,  until  November  15th,  and  was  exhaustive  of  the 
eyidence  in  support  of  the  will.  There  is  no  probability 
of  any  honest  evidence  of  publication  being  added  on  a 
re-trial,  for  no  one  besides  Starr  and  Mary  were  present, 
and  certainly  Starr  must  be  exhausted. 

VI.  There  being  no  error  of  law  in  the  decision  of  the 
surrogate,  and  his  conclusions  of  fact  being  abundantly 
sustained  by  the  evidence,  and  tj|aere  being  no  prospect  of 
any  further  evidence  in  support  of  this  will,  the  decision 
of  the  surrogate  rejecting  the  same  should  be  affirmed, 
with  costs  against  the  appellants. 

By  the  Courts  Mullin,  J.  To  authorize  a  surrogate  to 
admit  a  last  will  to  probate,  it  must  be  executed  and 
attested  in  the  following  manner :  1st.  Subscribed  by  the 
testator  at  the  end  of  the  will.  2d.  Such  a  subscription 
shall  be  made  in  presence  of  each  of  the  attesting  witnesses, 
or  shall  be  acknowledged  to  have  been  so  made  to  each 
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of  the  witnesses.  3d.  When  the  testator  subscribes  the 
will,  or  makes  the  acknowledgment,  he  shall  declare  the 
instrument  so  subscribed  to  be  his  last  will  and  testament. 
4th.  Thei'e  shall  be  two  witnesses,  who  shall  sign  at  the 
end  of  the  will,  at  the  request  of  the  testator.  (3  R,  S. 
144,  §  35,  5th  ed.) 

In  Coffin  V.  Ooffinj  (23  N.  T.  15,)  it  is  said  that  the  decla- 
ration that  the  instrument  is  the  testator's  last  will  and 
testament  need  not  be  made  in  any  particular  form.  Any 
communication  of  the  testator. to  the  witnesses  whereby 
he  makes' known  to  them  that  he  intends  the  instrument 
to  take  effect  as  his  will,  will  satisfy  the  requirement.  In 
that  case  both  witnesses  were  present,  and  one  of  them 
asked  the  testator  if  he  wished  him  to  sign  or  witness  the 
will,  and  the  testator  answered  in  the  affirmative.  This  was 
held  a  good  publication.  The  judge  delivering  the  opinion 
says :  '^  There  can  be  no  doubt  that  such  a  declaration  can 
be  made  in  answer  to  a  question,  or  even  by  a  sign.  It  is 
only  required  that  it  be  understandingly  made." 

In  Lewis  v.  LeunSy  (1  Kern.  226,)  Allen,  J.,  says :  "  To 
satisfy  the  statute,  the  testator  must  in  some  manner  com- 
municate to  the  attesting  witnesses,  at  the  time  they  are 
called  to  sign  as  witnesses,  the  information  that  the  instru- 
ment then  present  is  of  a  testamentary  character,  and  that 
he  then  recognizes  it  as  his  last  will  and  testament  by 
some  assertioa  or  clear  assent  in  words  or  signs  ;  and  the 
declaration  must  be  unequivocal.  The  policy  and  object' 
of  the  statute  require  this,  and  nothipg  short  of  this  will  pre- 
vent the  mischief  and  fraud  which  were  designed  to  bo 
reached  by  it  It  will  not  suffice  that  the  witnesses  have 
elsewhere,  and  from  other  sources,  learned  that  the  docu- 
ment which  they  are  called  to  attest  is  a  will,  or  that  they 
suspect  or  infer  from  the  circumstances  and  occasion  that 
such  is  the  character  of  the  paper.  The  fact  must,  in  some 
manner,  although  no  particular  form  of  words  is  required, 
be  declared  by  the  testator  in  their  presence,  that  they  may 


892        OASES  IN  THE  SUPREME  COURT. 

Trustees  of  Aabam  Theological  Seminary  v,  CalhooiL 

not  only  know  the  fact,  but  that  they  may  know  it  from  him, 
and  that  he  understands  it,  and,  at  the  time  of  its  execu- 
tion, which  includes  publication,  design^  to  give  effect  to 
it  as  his  will ;  and  to  this,  among  other  things',  they  are 
required  by  statute  to  attest" 

Keeping  in  mind  this  construction  of  the  clauses  in 
question,  let  us  proceed  to  examine  the  evidence  given 
before  the  surrogate,  *in  order  to  see  whether  it  comes  up 
to  the  standard  established  by  the  courts.  Mary  Fitz- 
gibJ)on  was  one  of  the  witqesses,  and  subscribed  her  name 
at  the  end  of  the  will,  as  required  by  the  statute.  The 
certificate  signed  by  her  is  in  the  usual  form,  but  it  is  not 
of  itself  evidence  to  prove  the  due  execution  of  the' will. 
She  was  therefore  called  before  the  surrrogate,  her  exam- 
ination under  oath  reduced  to  writing,  and  in  that  exam-t 
ination  she.  testifies  that  she  saw  the  deceased  sign  his 
name  at  the  end  of  the  paper.  He  said  he  wanted  her  to 
sign  her  name  to  a  paper.  She  did  so.  Did  not  hear 
him  say  that  it  was  his  last  will  and  testament.  She 
signed  it  in  his  presence.  It  cannot  be  seriously  claimed 
that  upon  the  evidence  thus  given  the  statute  has  been 
complied  with.  On  the  contrary,  the  niost  important  re- 
quirements are  entirely  disregarded.  If  we  go  to  her  oral 
evidence,  taken  on  a  more  full  and  careful  direct  and 
cross-examination  by  counsel,  the  case  is  not  changed. 
She  says:  "I  heard  Starr  say  at  the  time -Mr.  Douglass 
signed  the  instrument,  that  it  was  Mr.  Douglass'  last  will 
and  testament;  he  referred  me  to  the  margin,  with  red 
ink  notes,  and  then  turned  over  the  pages  and  said  it  was 
Mr.  Douglass'  last  will  and  testament;  then  Douglass 
signed  it;  there  was  a  separate  paper  concerning  Sarah; 
Starr  said  sign  that;  Douglass  said,  I  will  sign  in  both 
places;  think  he  signed  the  one  concerning  Sarah  first;  I 
sat  down  in  the  chair  by  the  stand,  and  Douglass  said,  we 
want  you  to  sign  this ;  Mr.  Douglass  did  not  call  it«  his 
will ;  Starr  said  it  was  Mr.  Douglass'  will ;  Douglass  did 
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not  say  to  me,  I  want  you  to  witness  this  instrament ;  he 
did  not  tell  me  what  it  was ;  Douglass  signed  it,  and  then 
put  his  finger  on  the  seal."  On  her  cross-examination  she 
says  she  ''  supposed  it  was  a  will,  because  Starr  told  her 
so,  and  because  Huggins  had  been  there  a  few  days  before, 
making  a  will ;  all  Douglass  said  was,  we  want  you  to 
sign  this ;  Douglass  was  very  hard  of  hearing."  She  also 
testified  that  she  had  been  in  Douglass'  employ  for  some 
time,  and  she  did  not  think,  judging  from  her  experience 
with  him,  that  Douglass  heard  all  Starr  said  when  he 
spoke  to  her  about  signing  the  will,  and  that  it  was  Doug- 
lass' last  will.  She  testifies  to  other  matters,  but  the  fore- 
going  is  the  substance  of  her  evidence  on  the  subject  of 
the  execution  of  the  will,  and  I  repeat,  it  fell  very  far 
short  of  establishing  a  legal  execution  of  it.  Not  one 
word  is  spoken  by  Douglass,  except  to  say  tliat  he  wanted 
her  to  sign  this,  and  she  thinks  he  may  have  said,  pointing 
to  the  seal,  that  it  was  his.  Starr  said  it  was  Douglass' 
will,  in  his  presence,  but  there  was  no  word  or  sigp  of 
assent,  or  any  indication  that  he  understood  what  was  said. 
This  would  be  enough  to  prevent  probate  ;  but  superadded 
to  this  is  evidence  of  great  deafness,  and  the  opinion  of 
thb  witness,  founded  on  her  acquaintance  with  him,  that 
he  did  not  hear  what  Starr  said. 

'But  ou  the  failure  of  one  witness  to  remember  that  all 
the  statute  formalities  w:ere  complied  with,  if  they  are 
proved  to  have  been  complied  with,  by  the  other,  the  will 
will  be  admitted  to  probate.  (Nelson  v.  MeCUffertj  3  Barb, 
Ck.  158.)  Starr,  the  other  witness,  testifies  with  the  great- 
est minuteness  to  the  doing  of  all  the  statute  requires  to 
be  done,  in  order  to  constitute  a  valid  execution  and  pub- 
lication of  a  will ;  and  within  the  case  of  Nelson  v.  McOiffert 
due  publication  was  established.  But  before  the  principle 
can  apply,  the  surrogate  must  be  satisfied  that  the  witness 
is  truthful ;  that  he  is  telling  the  transaction  precisely  as 
it  occurred.    If  the  witness  undertakes  to  swear  to  the 
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matters  which  the  other  witness  swears  never  occurred, 
it  is  for  the  surrogate  to  say  which  he  will  believe.  The 
difficulty  in  this  case  is,  not  that  the  witness  Mary  Fitz- 
gibbon  has  forgotten  what  occurred,  but  it  is  that  she 
recollects  that  the  essential  things  required  by  the  statute 
were  not  said  or  done. 

I  think  the  surrogate  was  right  in  holding  that  he  could 
not,  on  this  evidence,  admit  the  will  to  probate.  He  was 
personally  interested  in  the  fund  willed  to  the  corporation, 
and  he  had  most  unfairly  withheld  all  information' on  that 
subject,  when  he  could  not  have  forgotten  that  he  was 
entitled  to  demand  five  per  cent  of  the  money  given 
through  his  agency  to  the  corporation  of  which  he  was 
agent.  Add  to  this  his  own  statement  of  his  intercourse 
with  the  testator ;  the  influences  brought  to  bear  upon  him 
to  obtain  money  for  their  corporation ;  his  bodily  infirm- 
ities ;  his  great  age ;  the  opportunity  afforded  to  practice 
on  his  religious  or  benevolent  feelings;  the  manner  in 
whic)j,  and  the  steps  by  which,  a  gift  and  bequest  obvi- 
ously greatly  beyond  what  the  testator  originally  intended 
to  give  to  such  purpose,  all  conspire  to  convince  me  that 
the  will  ought  not  to  be  admitted  to  probate  on  the  evi- 
dence furnisl\ed  to  the  surrogate. 

It  is  quite  clear  that  the  surrogate  means  to  rest  his  de- 
cision on  his  want  of  confidence  in  the  evidence  of  Starr, 
and  his  belief  that  the  witness  Mary,  has  honestly  stated 
what  transpired  on  the  occasion  of  the  execution  of  the 
will.  On  this  ground,  I  think  he  was  right,  and  that  his 
decree  should  be  affirmed,  with  costs. 

Bacon,  J.,  dissented. 

Decree  affirmed. 

[OswBoo    Gbhbeal    Tbbx*  July   8,   1862.    MuUinf    Morgan   and   Bacon, 
Justices.] 
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Where  the  business  specified  in  the  charter  of  a  corporation  is  a  perfectly  legiti- 
mate business,  and  the  corporation  is  legally  created,  the  subsequent  abase 
or  perrerslon  of  its  corporate  powers,  though  it  may  ftimlsh  a  reason  why 
the  legi^atare,  or  the  courts,  should  amend  the  charter,  and  annul  the  cor- 
poration, will  not  destroy  the  body  corporate.  It  is  still  a  legal  entity,  and 
bound  to  answer  the  claims  of  creditors,  although  the  intention  of  those  who 
participated  in  its  creation  was  to  effect  illef^  purposes. 

Where  the  object  of  a  corporation  formed  under  the  general  act  of  February 
17, 1848,  was  to  fix  and  control  the  price  of  salt,  and  the  mode  in  which  this 
was  to  be  accomplished  was  by  the  manufacturers  of  salt  on  the  Syracuse 
resenration  leasing  to  the  corporation  the  salt  blocks  owned  by  them,  and 
thus  giving  control  of  the  quantity  and  price  to  the  coi-poration ;  Beld  that 
the  purposes  of  the  arrangement  were  in  violation  of  the  statute,  (^Latct  of 
1841,  eh,  188,  (  16,)  and  those  concerned  in  it  guWij  of  a  misdemeanor. 

Where  the  purposes  attempted  to  be  accomplished  through  a  corporation  are 
illegal,  contracts  and  a^^reements  entered  into  to  secure  the  end  must  be 
equally  so. 

But  as  it  is  possible  that  a  party  may  enter  into  contracts  which  may  give 
eflfbct  to  the  illegal  purpose,  in  ignorance  of  the  unlawful  design,  it  is  neces- 
sary for  those  assailing  such  agreements  to  show  that  the  agreements  were 
entered  into  with  knowledge  of  the  illegal  object 

It  is  not  enough  to  charge  parties  with  notice  of  the  illegal  object,  that 
they,  or  one  of  them,  attended  the  first  meeting  of  the  manufacturers 
to  form  a  corporation  ;  where  the  declared  object  of  the  corporation  was  a 
legal  one. 

In  order  to  make  an  i^eement,  by  manufacturers,  for  the  sale  of  salt  to  such  a 
corporation  illegal,  it  is  necessary  that  the  former  should  know  the  illegal 
purpose  for  which  the  corporation  was  created. 

But  where,  at  the  time  of  nuiking  such  an  agreement,  the  manufacturers  knew 
that  the  object  of  it  was  |o  increase  the  price  of  salt ;  and  that)  by  the  ar- 
rangement, they  were  to  receive  the  benefit  of  it ;  Seld  that  this  fact  being 
known,  and  the  agreement  made  to  carry  out  the  illegal  purpose,  it  was 
utterly  void,  and  could  not  be  enforced  by  such  manufacturers,  or  any  one 
deriving  title  through  them. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  plaintiff,  as  assignee  of  the  firm  of  Martin  Mara  & 
Co.,  seek  to  recover  the  value  of  200  barrels  of  salt,  deliv- 
ered by  Mara  &  Co.,  to  the  defendant,  in  August  and 
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September,  1858.  The  aDswer  alleges  that  the  salt  was 
delivered  by  Mara  &  Co.  to  the  defendant,  under  certain 
contracts  between  Mara  &  Co.  and  the  defendant,  dated 
April  15,  1858,  which  are  set  out  in  the  answer ;  and  it 
avers  that  the  contracts  were  entered  into  in  aid  of  an  ille- 
gal  scheme  or  combination  between  the  manufactnrers  of 
fine  salt  on  the  Onondaga  reservation,  to  increase,  limit 
and  fix  the  price  of  salt,  and  the  amount  to  be  manu- 
factured. 

The  action  was  referred  to  a  refeI;^e,  who  found  and 
reported  the  following  facts : 

1st  The  defendant,  during  the  year  1858,  was  a  corpo- 
ration organized  under  an  act  of  the  legislature  of  this 
State,  entitled  "  An  act  to  authorize  the  formation  of  cor- 
porations for  manufacturing,  mining  and  mechanical  pur- 
poses," passed  February  17,  1848,  for  the  purpose,  as  stated 
in  the  certificate  of  incorporation,  of  manufacturing,  buy- 
ing and  selling  fine  salt. 

2d.  On  the  15th  day  of  April,  1858,  Martin  Mara  &  Co. 
leased  to  .the  defendant  the  salt  block  No.  25,  from  the 
first  day  of  May,  1858,  to  May  1,  1859,  and  on  the  same 
day  entered  into  an  agreement  with  the  defendant  to  manu- 
facture and  deposit  in  bins,  all  the  salt  riBquired  to  be 
made  by  the  defendant  during  the  salt  mlQciug  season  of 
that  year,  not  less  than  15,000  bushels,  at  and  for  the 
price  of  16  cents  a  bushel,  payable  as  fast  as  the  same 
should  be  shipped  and  sold,  and  realized  for  by  the  said 
company. 

3d.  There  was  due  to  the  said  Mara  &  Co.,  for  salt  so 
manufactured  for  said  defendant,  upon  the  2l8t  day  of 
December,  1858,  over  and  above  all  payments,  the  sum  of 
$305.79. ' 

4th.  The  said  firm  of  Martin  Mara  &  Co.  never  be- 
longed to  the  defendant's  company,  and  wfere  not  stock- 
holders therein. 

dth.  The  said  firm,  on  the  1st  day  of  April,  1859,  as- 
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eigned  the  said  demand  to  the  plaintifi^  who  now  holds  and 
owns  the  same. 

6th.  That  the  said  company  and  corporation  was  organ- 
ized in  pursuance  of  a  plan  adopted  by  the  manufacturers 
of  fine  salt,  on  the  Onondaga  salt  springs  reservation,  at 
various  meetings  of  said  manufacturers,  held  at  Syracuse, 
commencing  on  the  13th  day  of  March,  1858.  That  the 
true  object,  purpose  and  intent  of  said  pretended  organizar 
tion  and  corporation,  was  to  enable  the  manufacturers  of 
fine  salt  on  said  reservation,  under  cover  of  a  corporate 
organization,  to  limit  and  fix  the  amount  of  salt  to  be 
manufactured  on  said  reservation  in  1858,  to  fix  and  con- 
trol the  price  thereof,  and  to  prevent  competition  in  the 
sale  of  salt 

7th.  That  at  the  time  said  corporation  was  organized,  the 
fine  salt  manufactured  on  said  reservation  was  manufac- 
tured in  about  350  blocks,  owned  by  about  212  individuals ; 
each  block  being  of  the  value  of  about  93000,  and  a  very 
large  capital  was  required  to  conduct  the  manufacture 
aforesaid,  the  annual  product  of  salt  being  several  millions 
of  bushels. 

8th.  That  an  important  part  of  the  plan  upon  which 
said  company  was  organized,  was  that  each  nmnufac- 
turer  should  lease  to  the  said  corporation  the  salt  block, 
or  blocks,  owned  by  him,  and  at  the  same  time  enter 
into  an  agreement  with  said  pretended  corporation  to 
manufacture  salt  for  the  said  corporation  in  the  block 
or  blocks  so  leased,  under  certain  restrictions  contained 
in  said  agreement,  thereby  giving  to  said  corporation 
the  control  of  the  blocks  and  the  salt  manufactured  in 
them. 

9th.  That  no  part  of  the  capital  stook  stated  in  said  cer- 
tificate was  ever  paid  in,  and  that  no  certificates  of  stocks 
were  issued  by  said  corporation  to  any  members  thereof. 
That  the  provision  in  relation  to  stock  mentioned  in  said 
certificate  was  inserted  merely  to  meet  the  requirement  of 
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the  statute,  aod  not  with  the  bona  fide  intention  to  farnish 
adequate  capital  to  conduct  the  business  contemplated  by 
said  corporation. 

10th.  That  the  firm,  Martin  Mara  &  Co.,  during  the 
whole  of  thft  year  1858  was  the  owner  of  the  salt  block 
known  as  No.  25  in  Syracuse  aforesaid.  That  a  meeting 
of  the  manufacturers  of  salt  on  said  reservation  was  called 
for  the  13th  day  of  March,  1858,  to  consider  the  question 
of  organizing  a  corporation  ;  no  place  was  agreed  upon  at 
said  meeting,  there  was  only  talk  on  the  subject  of  form- 
ing a  company;  that  said  Mara  was  present  at  said  meeifc- 
ing ;  that  after  said  corporation  was  organized  said  firm, 
Mara  &  Co.,  entered  into  the  lease  and  agreement  set  out 
in  the  complaint  with  said  corporation. 

11th.  That  said  Mara  &  Co.  manufactured  and  delivered, 
from  time  to  time,  to  said  corporation,  in  1858,  and  under 
and  in  pursuance  of  the  lease  and  agreement  aforesaid,  salt, 
and  received  payment  in  part,  so  that  on  the  20th  day  of 
December,  1858,  there  was,  according  to  the  terms  of  said 
agreement,  due  to  said  Martin  Mara  &  Co.,  from  said  cor- 
poration, the  sum  of  $305.79.. 

.  12th.  That  the  whole  number  of  fine  salt  manufacturers 
in  1858y  with  three  or  four  exceptions,  entered  into  leases 
and  agreements  similar  to  those  entered  into  by  said  firm 
of  Martin  Mara  &  Co. 

13th.  That  there  was  another  paper  signed,  besides  the 
lease  and  agreement,  by  all  the  manufacturers  agreeing  to 
come  in  and  take  stock ;  that  such  paper  was  not  signed 
by  Mara  &  Co. 

The  referee  also  found,  as  matter  of  law : 

1st.  That  said  corporation  was  organized  for  an  illegal 
purpose.  • 

2d.  That  Martin  Mara  &  Co.  were  not  chargeable  with 
the  illegal  purposes  of  said  company. 

3d.  That  there  was  due  from  the  defendant  to  the  plain- 
tiff the  said  sum  of  $305.79  and  interest,  amounting  in  all 
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to  the  8um«of  $352.82^  for  which  sum  the  plaintiff  was  en- 
titled to  judgment. 

Sedgwiekf  Andretos  ^  Kennedy^  for  the  appellant. 

I.  The  statute  (2  B,  S.  691,  §  8,)  provides  "  that  if  two 
or  more  parties  shall  conspire  to  do  any  act  injurious  to 
trade  or  commerce,  they  shall  be  deemed  guilty  of  a  mis- 
demeanor." The  act  of  1840,  {Law%  of  1841,  ch  183,  §  16,) 
declares  '^  that  any  owner,  occupant  or  person  having  charge 
of  any  manufactory  of  salt,  who  shall  combine  or  conspire 
with,  or  enter  into  any  combination,  arrangement,  agree- 
ment or  understanding,  with  any  person  or  persons  to  limit, 
restrict  or  fix  the  time  or  manner  of  .operating  or  running 
such  works,  or  to  increase,  regulate  or  fix  the  price  of  salt 
or  the  amount  to  be  manufactured,  shall  be  deemed  guilty 
of  a  misdemeanor."  The  penalty  in  this  statute,  implies 
a  prohibition  of  the  act  declared  to  be  criminal.  Any 
agreement  to  do,  or  in  aid  of  an  act  prohibited  by  the 
statute,  is  void  and  cannot  be  enforced. 

II.  The  pretended  incorporation  of  the  **  Onondaga 
Fine  Salt  Manufacturing  Company/'  was  a  mere  device 
set  afoot  by  the  maufacturera  of  fine  salt  on  the  Onondaga 
reservation,  to  evade  the  statute  of  1841.  This  is  found  by 
the  referee,  and  is  indisputable.  1.  The  movement  to 
form  a  company  was  initiated  by  the  manufacturers. 
(a.)  The  manufacturers,  before  the  corporation  was  organ- 
ized, adopted  the  basis  on  which  it  should  be  formed  and 
the  rules  by  which  it  was  to  be  governed.  (6.)  They  des- 
ignated the  trustees.  2.  There  was  no  intention  on  the 
part  of  the  corporation  or  of  the  manufacturers,  to  exer- 
cise the  corporate  franchise  for  the  ioTia^de  purpose  stated 
in  the  certificate.  That  purpose  was  an  incident;  the 
real  purpose  was  the  evasion  of  the  statute:  (a.)  The 
capital  stock  was  nominal,  it  was  divided  into  shares  equal 
to  the  number  of  salt  blocks,  with  the  intention  of  trans- 
ferring to  each  owner  a  certificate  representing  each  block. 
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A  businesg  of  several  millions  of  dollars  was  to  be  trans- 
acted by  a  company  with  a  capital  stock  of  $700.  {h.)  The 
object  to  be  attained,  viz.,  the  limiting  of  the  amount  of 
salt  to  be  mannfactnred ;  the  fixing  of  a  uniform  price, 
and  protection  against  competition  among  the  manufac- 
turers, was  to  be  accomplished  through  this  organization. 
Fir8L  By  vesting  in  the  company  the  possession  of  all  the 
salt  blocks.  Second.  By  employing  each  manufacturer  to 
manufacture  and  deliver  to  the  company,  all  the  salt  man- 
ufactured in  each  block,  restricting  the  amount,  under  a 
penalty,  to*  wit,  a  right  to  the  company  to  take  all  salt 
manufactured  above  the  amount  limited,  at  eight  cents  a 
bushel.  Third.  By  making  the  payment  to  the  manufac- 
turers for  the  salt  taken,  contingent  upon  the  salt  being 
^^  shipped,  sold  and  realized  for"  by  the  company,  thus 
connecting  their  interest  with  the  success  of  the  project, 
and  avoiding  thereby  the  necessity  of  capital,  making  in 
fact  each  manufacturer  a  contributor  to  the  capital  stock, 
to  the  amount  of  the  salt  manufactured  by  him. 

in.  The  vital  part  of  the  illegal  arrangement  was  the 
execution,  by  the  company  and  the  manufacturers,  of  the 
leases  and  contracts.  This  is  so  found  by  the  referee. 
The  plaintiff  represents  Mara  &  Co.,  and  his  right  to  re- 
coven  rests  upon  the  contract  and  lease  made  by  them  to 
the  company.  The  referee  fi^nds  that  Mara  &  Co.  were 
not  affected  by  the  illegal  purposes  of  the  company,  ap« 
parently  upon  two  facts  found  by  him.  '  1st  That  the 
firm  of  Mara  &  Co.  never  belonged  to  the  defendant's  com- 
pany, and  were  not  stockholders  therein.  2d.  That  a 
paper  was  signed  by  the  manufacturers  agreeing  to  come 
in  and  take  stock  in  the  company,  which  was  not  signed 
by  Mara  &  Co.  As  to  this  last  finding,  it  is  sufficient  to 
say,  that  there  is  not  a  word  of  evidence  in  the  case  to 
support  it  As  to  the  point  that  Mara  &  Co.,  not  being 
stockholders  in  the  company,  therefore  did  not  belong  to 
ity  we  say :  1st  It  is  entirely  immaterial  whether  they 
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were  members  or  stockholders  in  the  compftQy>  if  they 
understood,  when  the;  made  the  contract^  that  it  was  in 
aid  of  the  illegal  purpose.  2d.  That  Mara  &  Co.  were 
cognizant  of  the  illegal  purpose  of  the  organization  of  the 
company,  is  perfectly  apparent  (a.)  Mara  participated  in 
the  meeting  of  the  13th  of  March,  called  '^  to  mature  a 
plan  for  a  company"  among  the  manufitcturers.  (i.)  He 
subsequently  contracted  with  the  company,  and  con- 
sequently knew  that  the  organization  was  perfected. 
(c)  He  entered  into  a  contract  which,  upon  its  face  and 
by  its  terms,  is  in  contravention  of  the  statute.  Sd.  K 
Mara  &  Co.  can  recover  upon  this  contract,  because  they 
were  not  the  actual  holders  of  scrip  representing  stock, 
then  each  manufacturer  holds  a  valid  contract  with  the. 
company,  upon  which  a  recovery  can  be  had.  Thus,  in 
defiance  of  the  statute,  the  illegal  combination  is  supported, 
and  its  purposes  can  be  accomplished  by  the  real  parties 
omitting  to  become  technical  members  of  the  company  by 
receiving  a  certificate  of  stock.  Again,  the  referee  finds 
that  the  provision  as  to  stock  inserted  in  the  certificate 
was  ^^  merely  to  meet  the  requirement  of  the  statute,  and 
not  with  the  bona  fide  intention  to  form  an  adequate  cap- 
ital to  conduct  the  business  contemplated  by  the  corpo- 
ration." Mara  &  Co.  did  not  stand  in  the  position  of 
'^  outsiders"  making  a  contract  with  the  company.  The 
company,  by  the  nature  of  the  contract,  was  the  mere 
agent  of  the  manufacturers,  to  sell  the  salt  and  disburse 
the  proceeds. 

rV.  It  seems  to  be  clear,  that  the  contract  in  this  case 
was  in  contravention  of  the  statute,  and  that  Mara  k  Co. 
were  chargeable  as  participants  in  the  illegal  combination. 

The  learned  referee,  not  having  had  his  attention  called 
by  counsel  to  the  real  points  in  the  case,  seems  to  have 
overlooked  the  controlling  force  of  the  facts,  which,  upon 
the  settlement  of  the  case,  he  was  compelled  from  the 
evidence  to  find. 

Vol.  LXn.  26 
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Davis  (t  Leaehy  for  the  respondent. 

The  plaintiff  and  defendant  concur  in  the  proposition, 
that  the  defendant's  organization  was  in  contravention  of 
public  policy,  and  was  therefore  void,  and  the  case  must 
be  considered  in  reference  to  this  concession. 

I.  Mara  was  not  a  party  to  the  association,  as  found  by 
the  jeferee,  and  as  appears  by  the  evidence  in  the  case. 
1.  He  was  not  at  the  meeting  when  the  company  was 
formed.  2.  He  was  not  a  subscriber  to  any  articles  of 
association,  nor  did  he  ever  see  them.  3.  He  was  not  a 
subscriber  to  any  stock  or  the  assignee  of  subscription. 
The  general  manufacturing  law  of  1848,  under  which  this 
organization  was  made,  provides  the  mode  of  organiza- 
.  tion,  and  in  what  way  a  party  may  become  a  stockholder 
or  associate.  A  certain  certificate  must  be  signed,  ac- 
knowledged and  filed,  and  this  must  be  executed  by  a 
certain  number  of  persons,  and  from  the  time  of  the  filing, 
the  persons  who  have  executed  the  same  as  required,  and 
their  successors,  shall  become  a  body  corporate,  &c.  The 
capital  of  the  company  was  divided  into  350  shares  of 
$200  each,  all  of  which  was  subscribed  by  the  corporators. 
Burton,  &c.  No  stock  was  ever  issued  to  Mara,  or  Mara 
k  Coi,  and  no  one  made  any  transfer  to  them,  or  either  of 
them.  Again ;  section  14  of  the  act  of  1848,  prescribes 
that  nothing  but  money  shall  be  considered  as  payment 
of  any  part  of  the  capital  stock.  It  follows,  of  necessity, 
that  no  arrangement  for  a  lease  of  his  works  to  a  company, 
especially  where  no  rent  was  reserved,  could  make  Mara 
a  stockholder.  The  lease  contemplates  no  such  thing. 
Mara  could  not  be  a  stockholder  without  performing  some 
act  to  render  him  contingently-liable  under  the  18th  section 
of  the  act  of  1848.  No  such  liability  can  for  a  moment 
be  pretended. 

II  If  not  a  stcokholder,  and  charged  by  law  with  the 
liabilities  of  a  stockholder,  he  was  of  necessity  an  outside 
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contractor  with  them,  and  however  illegal  the  parposee  of 
the  company  might  be,  Mara  could  not  be  affected  thereby. 
Mara  sold  the  company  400  barrels  of  salt  at  80  cents  per 
barrel,  and  has  never  been  paid.  The  referee  reported  the 
amount  due  to  the  plaintiff  as  assignee,  and  it  can  be  no 
answer  to  this  claim  to  say  that  the  defendant  acted  ille- 
gally and  therefore  ought  not  to  pay. 

By  the  Oowrt,  MuLLiN,  J.  The  defendant  was  incorporated 
under  the  general  law  providing  for  the  ineorpon^tion  of 
companies  for  the  purpose  of  carrying  on  any  kind  of 
manufacturing,  mining,  mechanical  or  chemical  business. 
(2  JS.  8.  657,  5ih  ed,)  The  business  specified  in  the  char* 
ter  of  the  defendant,  filed  pursuant  to  the  aforesaid  statute, 
is  ^^  The  business  of  manufaeturing  fine  salt"  This  is  a  per- 
fectly legitimate  business,  and  the  corporation  was  legally 
created.  That  the  intention  of  those  who  participated  in 
its  creation  was  to  carry  into  effect  illegal  purposes,  is 
doubtless  true ;  but  the  subsequent  abuse  or  perversion  of 
corporate  powers  does  not  destroy  the  body  corporate.  It 
may  furnish  a  reason  why  the  legislature  or  the  courta 
should  annul  the  charter  and  annul  the  corporation.  We 
must  hold  the  defendant  a  legal  entity,  and  bound  to 
answer  the  plaintiff  in  this«  action.  It  is  found  by  the 
referee  that  the  true  object,  purpose  and  intent  of  said 
pretended  organization  or  corporation  was  to  enable  the 
manufacturers  of  fine  salt  on  the  Syracuse  reservation, 
under  cover  of  a  corporate  organization,  to  limit  and  fix 
the  amount  of  salt  to  be  manufactured  on  said  reservation 
in  1858 ;  to  fix  and  control  the  price  thereof^  and  to  pre- 
vent competition  in  the  price  of  salt  He  also  finds  that 
an  important  part  of  the  plan  upon  which  said  company 
was  organized  was,  that  each  manufacturer  should  lease  to 
said  corporation  the  salt  block  or  blocks  owned  by  him ; 
and  at  the  same  time  enter  into  an  agreement  with  said 
pretended  corporation  to  manufacture  salt  for  the  said  cor- 
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poratioo  in  the  block  or  blocks  so  leased,  under  certain 
restrictions  contained  in  said  agreement,  thereby  giving 
to  said  corporation  the  control  of  the  blocks  and  the  salt 
manafactured  in  them.  It  is  declared  by  chapter  183,  «^- 
tion  \Qy  of  the  iaws  of  1841,  that  any  owner,  occupant  or 
person  having  charge  of  any  manufactory  of  salt,  who  shall 
combine  or  conspire  with,  or  enter  into  any  combination, 
arrangement,  agreement  or  understanding  with  any  per- 
son or  persons,  to  limit,  restrict  ov  fix  the  time  of  operat- 
ing or  running  said  works,  or  to  increased,  regulate  or  fix 
the  price  of  salt,  or  the  amount  to  be  manufactured,  shall 
be  deemed  guilty  of  a  misdeineaDor.  The  referee  finds 
that  Martin  Mara  &  Co.^  the  aesignx^rs  of  the  plaintiff,  were 
the  owners  of  salt  block  No.  25.  He  also  finds  that  the 
object  of  the  corporation  was  to  fix  and  control  the  price 
of  salt,  and  that  the  mode  in  which  it  was  to  be  accom- 
plished was  by  the  owners  leasing  to  the  corporation  the 
salt  blocks  owned  by  them,  and  thus  giving  coo'trol  of  the 
quantity  and  price  to  the  corporation.  The  purposes  of 
the  arrangement  were  in  violatiofi  of  the  statute,  and  those 
concerned  in  it  guilty  of  a  misdemeanor.  This  court  has 
held  repeatedly  that  the  purposes  which  were  attempted 
to  be  accomplished  through  the  corporation,  were  illegal. 
The  end  to  be  attained  being  illegal,  the  contracts  and 
agreements  entered  into  to  secure  the  end  must  be  equally 
so.  But  as  it  ia  possible  that  a  party  may  enter  into  con- 
tracts whieh  may  give  efieot  to  the  illegal  purpose,  in 
ignorance  of  the  unlawful  design,  it  is  necessary  for  thoee 
assailing  such  agreements  to  show  that  such  agreements 
were  entered  into  with  knowledge  of  the  illegal  object  If 
Martin  Mara  &  Co.  went  to  the  charter,  they  found  the  de- 
clared object  of  the  incorpoaration  a  legal  one.  It  was  con* 
sistent  with  the  declared  purposes  that  the  corporation 
should  take  leases  and  contract  for  the  mai^ufEtcture  of  the 
salt  So  &r  there  was  nothing  to  charge  Martin  Mara  &  Ca 
with,  notice.    And  indeed  the  only  fact  relied  on  to  charge 
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them  with  notice  is,  that  they,  or  ooe  of  them,  attended  the 
first  meeting  of  the  manufacturers  to  form  a  corporation. 
That,  of  itself,  is  not  enough ;  because,  as  I  h&re  already 
shown,  the  declared  object  of  the  corporation  was  a  legal  one, 
and  in  the  absence  of  evidence  we.  cannot  intend  that  an  ille- 
gal one  was  discussed,  or  tbat  term  intended.  The  referee 
expressly  finds,  as  matter  of  law,  that  Martin  Mara  &  Co. 
are  not  chargeable  with  the  illegal  purposes  of  said  com- 
pany. K  thi«  conclusion  was  arrived  at  from  conflicting 
evidence,  we  would  be  precluded  from  qu-estioning  its 
accuracy.  But  there  is  no  conflict  of  evidence.  The  facts 
are  uncontradicted  which  bear  upon  this  question  of  knowl- 
edge, and  I  am  constrained  to  dissent  from  the  finding  of 
the  referee,  whether  it  be  one  of  fact  or  of  law.  Mara 
admits  that  he  attended  one  meeting  for  the  purpose  of 
considering  the  question  of  organicing  a  corporation.  No 
plan  was  agreed  on  at  the  meeting ;  there  was  only  talk  on 
the  subject  of  forming  a  company.  Why  were  individual 
owners  combining  to  form  a  corporation,  if  it  was  not  to 
secure  some  advantage  not  already  enjoyed  7  If  it  was  to 
combine  capital,  and  thus  to  fiicilitate  the  operations  of  th6 
new  organization,  it  was  not  only  legal  but  harmless. 
Mara  &  Co.  leased  to  the  corporation.  Why  ?  That  it 
might  thereafter  carry  on  the  business  of  making  salt? 
Not  at  all.  The  corporation,  by  a  concurrent  agreement, 
obligate  the  lessors  to  put  and  keep  the  salt  block  in  first 
rate  running  condition  during  the  season,  and  manufac*  * 
ture  for  and  deposit  in  bin,  all  the  salt  required  to  be 
made  in  said  blocks  by  the  party  of  the  second  part,  not 
less  than  15000  bushels,  to  be  well  made,  and  kept  in  good 
order,  at  and  for  the  price  of  sixteen  cents  per  bushel,  pay- 
able as  fast  as  the  same  shall  be  shipped  and  sold  and 
realized  by  them ;  and  the  defendant  covenanted  that  it 
would  not  unreasonably  delay  the  taking  and  selling  the 
salt,  and  that  all  salt  made  under  the  agreement  should  be 
sold  and  paid  for  by  the  1st  of  June  of  the  following  year. 
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Mara  &  Co.  fqrther  agreed  to  pay  the  duties,  in  advance, 
on  200  barrels,  which  the  defendant  was  to  refund  b;  the 
1st  of  September  then  next.  And  it  was  further  agreed 
that  if  more  than  15,000  bushels  should  be  made,  by  mis- 
take^ on  said  block,  the  defendant  should  take  and  pay 
for  it,  at  eight  cents  per  bushel,  subject  to  duties.  But 
the' said  Mara  dl?  do.  should  not  have  the  right  to  make 
more  than  15000  bushels. 

It  is  impossible,  it  seems  to  me,  for  any  man,  in  reading 
this  agreement,  not  to  see  that  the  object  of  the  parties  to 
it  was  to  limit  the  production  of  salt  For  15,000  bushels,  . 
16  cents  is  to  be  paid ;  for  any  larger  amount  8  cents.  Is 
this  the  contract  men  renting  salt  blocks,  and  intending  to 
produce  all  the  salt  the  works  could  produce,  or  all  the 
market  would  require,  would  be  likely  to  make?  Can  it 
be  possible  that  Mara  k  Co.,  when  they  made  this  agree- 
ment, did  not  understand  that  the  scheme  was  to  limit  the 
quantity  of  salt  produced,  and  thereby  increase  the  price  ? 
Why  did  Mara  &  Co.  agree  to  wait  for  their  pay  until 
sales  were  made,  and  proceeds  realized  by  the  company  ? 
Was  it  not  a  mere  shift — a  pretense  to  avoid  the  conse- 
quences of  a  combination  to  effect  the  same  object  among 
the  owners  of  salt  blocks  in  Syracuse  ? 

It  is  impossible,  it  seems  to  me,  to  say,  in  view  of  these 
provisions,  that  Mara  k  Co.  did  not  fully  understand  that 
the  arrangement  was  to  create  a  monopoly,  and  evade,  if 
possible, 'the  statute  forbidding  it  It  seems  necessary,  in 
order  to  render  the  arrangement  between  the  defendant 
and  Mara  &  Co.  illegal,  that  the  latter  should  know  the 
illegal  purposes  for  which  the  corporation  was  created.  It 
would  not  be  proper  to  find  such  fact  on  the  evidence  in 
this  case.  But  that  is  not  the  question.  It  is  whether  the 
arrangement  between  the  defendant  and  Mara  &  Co.  was 
illegal.  It  was  as  much  a  violation  of  the  statute  to  com- 
bine to  raise  the  price  of  salt  by  limiting  the  produce  of 
one  man  ^r  the  year  1858  to  15,000  bushels,  as  to  limit 
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that  of  350  men  to  that  or  any  other  quantity*  "We  must 
find  that  Mara  &  Co.  knew  that  the  object  of  the  arrange- 
ment was  to  increase  the  price  of  salt,  and  that  by  the 
arrangement  they  were  to  receive  the  benefit  of  it.  This 
fact  being  known,  and  the  agreement  made  to  aid  in  car- 
rying out  the  illegal  purpose,  it  is  utterly  void  and  cannot 
be  enforced  by  Mara  k  Co.,  or  any  one  deriving  title 
through  them.  (Hcdlett  v.  Novtouj  14  John.  272.  Pen- 
ningtonj  v.  Townsend^  7  Wend.  276.  Nellis  v.  Clark,  20  id. 
24;  affirmed,  4  MiU,  424.  Stanton  v.  AUen,  5  Denio,  434. 
Howard  v.  Vandewater,  4  id.  349.  Thalimer  v.  Brjnkerhoffj 
20  John.  397.) 

While  a  party  to  an  illegal  contract  'cannot  enforce  it, 
it  is  competent  for  him  to  resist  its  enforcement  by  reason 
of  its  illegality.  {Tylee  v.  Yate%,  8  Barb.  222.  Nelli%  v. 
Clarh,  20  Wend.  24.     Ohitty  on  Cant  note^  695,  dte.) 

I  am  of  opinion  that  the  judgment,  on  the  report  of  the 
referee,  should  be  set  aside,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

New  trial  granted, 

[OswBGo  Obhbbal  Term,  July  8,  1862.  Jfwtfm,  Morgm  and  Baeon, 
Jostioes.] 
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JaMSs  Bookwell  t;^.  Maev  S.  Tunnicliff,  impleaded 

with  George  Tunnicliff.  • 

Proof  of  ffctual  mttriage  is  only  required  Ib  proeeetttioDB  for  bigamy  and  Ia 
actions  for  erim,  mm. 

In  other  caseSi  a  marriage  may  be  proved  firom  cohabitation,  reputation,  acknowl- 
edgment of  the  parties,  reception  in  the  family  and  other  cfarcamstanoes 
from  whk&  4  manfage  miiy  be  Inferred. 

There  are  other  exceptions  to  the  general  mle  which'  allows  marriage  to  be 
proved  by  evidence  of  eohabitatioD,  dbc. ;  snch  as  actions  for  annulling  the 
marriage  contract  by  reason  of  force  or  fraud,  adultery,  dtc.,  and  for  a  lim- 
ited divcrce ;  an  indictbient  for  lascivious  cobabitation,  between  parties,  one 
of  whom  Is  married,  &a 

This  general  rule  of  evidence  is  not  affected  by  the  act  of  the  legislature  alter* 
ing  the  law  as  to  the  competency  of  witnesses,  by  allowing  parties  to  actions 
to  be  witnesses  in  their  own  behalf,  and  thus  permitting  a  female  defendant 
to  prove,  by  her  own  testimony,  that  she  Is  a  tuarried  iroman. 

Tn  sudl  8b  action  the  tule  Which  requires  the  best  evidence  to  be  famished,  in 
preference  to  tbilt  which  is  seooudaiy,  has  no  application,  in  a  sense- which 
will  exclude  evidence  to  show,  by  reputation  and  cohabitation,  that  the  de- 
fendant is  a  married  woman ;  notwithstanding  she  may  be  a  witness  to  prove 
(hat  Aict. 

APPEAL  by  tlie  defendant,  Mary  S.  Tunnicliff,  from  a 
judgment  entered  on  the  verdict  of  a  jury. 
This  action  was  commenced  to  recover  the  amount  of 
two  promissory  notes,  one  for  $167.63,  and  one  for  $160.93, 
dated  December  3,  1860.  Each  of  said  notes  was  made 
by  G.  Tunnicliff  &  Co.,  and  indorsed  by  Mary  S.  Tunni- 
cliff, the  defendant.  The  complaint  alleged  that  the  de- 
fendants,  Mary  S.  and  George,  were  copartners,  doing 
business  at  Penn  Yan,  N.  Y.,  and  composed  the  firm  of 
^^G.  Tunnicliff  &;  Go.,"  and  as  such,  made  the  said  notes. 
It  also  alleged  the  indorsement  of  the  said  notes  by  the 
said  Mary  S.  Tunnicliff;  that  the  same  was  protested,  &c. 
The  summons  and  complaint  was  served  upon  Mary  8. 
only,  and  she  alone  defended.  The  answer  of  Mary  S. 
denied  that  she  was  a  copartner  of  the  defendant  George 
Tunnicliff,  or  in  any  way  interested  in  the  firm  of  G.  Tun- 
nicliff &  Co. ;  and  she  denied  the  making  of  either  of  the 
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notes.  She  admitted  the  indorsing  of  the  iK>te8  luid  pto^ 
test  thereof  bat  alleged  as  a  defense,  that  at  the  time  of 
snch  indorsement  she  was  a  married  woman^  the  wife  of 
Nelson  Tunnicliff,  and  that  she  was  in  nowise  interested 
in  or  benefited  by  said  notes. 

The  eause  was  tried  at  th«  Oneida  circnit,  o^  the  24th 
day  of  October,  1861,  before  the  Hon.  W.  F.  ALLfiK  and 
a  jury. 

On  the  trial,  the  counsel  for  the  plaintiff  read  in  eridenoe 
the  said  notes,  and  the  indorsement  of  the  saiA  defendant 
Mary  S,  on  each,  and  rested. 

The  defendant  Mary  S.  Tannicliff,  by  her  cotinsel,  in« 
troduced  as  a  witness  on  her  part  her  co-defendant,  G'sorge 
Tonnicliff,  who  testified :  ^'  I  reside  in  the  village  of  Penn 
Yan,  and  am  one  of  the  firm  of  G.  Tuunicliff  &  Oo. ;  con-* 
sists  of  my  brother  John  G.  Tunnicliff  and  myself;  was 
so  December  3,  1860,  and  ever  since.  The  defendatit 
Mary  B.  Tannicliff,  is  my  mother ;  she  is  not  a  member 
of  the  firm,  and  was  not  then,  and  never  has  been,  and  no 
one  is  interested  in  the  firm  bnt  my  brother  and  myself" 

The  counsel  for  the  defendant  Mary  S.  Tunnicliff^  then 
offered  to  prove,  by  reputation  and  cohabitation,  that  she 
was  a  married  woman  and  the  wife  of' Nelson  Tunnicliff. 
The  counsel  for  the  plaintiff  objected  to  such  evidence  as 
incompetent,  on  the  ground  that  the  marriage  in  fact  must 
be  proved ;  that  the  evidence  offered  was  not  the  best  evi- 
dence ;  that  the  defendant  herself  was  a  competent  wit- 
ness to  prove  such  fact,  and  that  the  same  could  not  be 
proved  by  hearsay  or  reputation,  or  be  established  by 
proof  of  cohabitation.  The  court  sustained  the  objection 
and  excluded  the  evidence ;  to  which  ruling  and  decision 
the  counsel  for  the  defendant  duly  excepted.  The  counsel 
for  the  defendant  then  called  Nelson  Tunnicliff,  the  alleged 
husband  of  the  defendant  Mary  S.,  and  ofi'ered  to  prove 
by  him  the  marriage  between  himself  and  the  defendant 
Mary  S.    The  counsel  for  the  plaintiff  objected  to  the 
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Witness  as  incompetent,  on  the  ground  that  he  being  the 
alleged  husband  of  the  defendant,  and  not  a  party  to  the 
suit,  could  not  be  a  witness  for  her.  The  court  sustained 
the  objection  and  excluded  the  witness,  to  which  ruling 
and  decision  the  defendant's  counsel  excepted. 

The  counsel  for  the  defendant  then  offered  to  introduce 
the  family  bible  in  evidence,  to  prove  such  marriage  by 
an  entry  of  the  same  in  the  family  record  entered  therein, 
made  at  the  time  of  the  alleged  marriage  by  the  said  Kel- 
son Tunnicliff,  in  his  handwriting.  The  counsel  for  the 
plaintiff  objected  to  the  evidence  as  incompetent,  on  the 
ground  that  it  was  not  the  best  evidence ;  that  the  defend- 
ant herself  was  a  competent  witness,  and  the  marriage,  if 
one  had  taken  place,  should  be  proved  by  her;  that  it  was 
in  the  handwriting  of  Kelson  Tunnicliff,  the  alleged  hus- 
band of  the  defendant  The  court  sustained  the  objection 
and  excluded  the  evidence,  to  which  ruling  and  decision 
the  counsel  for  the  defendant  excepted.  The  evidence 
being  closed,  his  honor,  the  presiding  justice,  directed  the 
jury  to  find  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  Mary  S.  Tunnicliff,  for  $338.06,  the  amount 
of  the  two  promissory  notes,  and  the  jury  found  a  verdict 
accordingly.  To  which  direction  the  counsel  for  the  de- 
fendant excepted. 

J.  S.  Olovety  for.  the  appellant 

L  The  learned  justice  at  the  circuit  erred  in  the  exclu- 
sion of  the  testimony  of  cohabitation  and  reputation,  of- 
fered as  evidence  of  the  marriage.  Such  evidence  has 
generally  been  deemed  competent,  both  in  England,  {Birt 
V.  Borlpwy  Doug.  170,  and  cases  there  dted,)  and  in  this  State, 
(Fenton  v.  Beedj  4  John.  52.  Jackson  v.  daw,  18  id.  347. 
Jackson  v.  Winner  7  Wend.  47.  Bose  v.  Glark^  8  Paigcj  574. 
In  the  Matter  of  Taylor^  9  id.  611.  Clayton  v.  Wardellj 
4  Oomst.  230.  Cheney  v.  Amoldj  15  N.  T.  351  and  cases  there 
cited.)     1.  In  Birt  v.   Barlow ^  above  cited,  (a  crim.  con. 
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action,)  Lord  Mansfield  stated  that  it  was  ^'  the  only  civil 
action  where  it  was  necessary  to  prove  an  actual  marriage." 
2.  There  seems  to  be  a  distinction,  as  to  the  degree  of 
proof  required,  between  criminal  actions  and  mere  civil 
actions.  {Morris  v.  Millery  4  Burr.  2057.  1  East,  470. 
People  V.  Humphrey^  7  John.  314,  and  the  cases  before  cited.) 

XL  It  is  submitted  that  the  stringent  rule  excluding  the 
husband  from  testifying  to  the  marriage  should  be  re« 
laxed,  in  view  of  the  recent  statute  making  parties  compe- 
tent witnesses  in  their  own  behalf. 

HL  The  learned  justice  also  erred  in  the  exclusion  of 
the  proof  of  the  entry,  in  the  family  bible, 

F.  Keman,  for  the  respondent 

The  court  properly  excluded  the  evidence  of  reputation 
and  cohabitation,  offered  to  prove  that  the  defendant  was 
a  married  woman. 

I.  The  evidence  was  not  sufficient  or  competent  to  prove 
such  marriage.  It  was  necessary  to  prove  a  marriage  in 
fact  by  direct  evidence.  It  would  not  have  been  sufficient 
under  the  law,  as  it  wns  before  parties  could  be  witnesses. 
1.  In  many  cases  evidence  of  cohabitation  has  been  held 
sufficient  to  raise  a  presumption  of  marriage.  This 
has  been  so  held  in  cases  where  a  husband  is  sued  for 
goods  furnished  his  wife,  or  for  other  liabilities  growing 
out  of  that  relation.  (2^  Oreenl  JEv.  §  27.)  Also  in  cases 
where  questions  of  pedigree  or  legitimacy  are  involved ; 
and  in  other  cases  where  the  marriage  comes  collaterally 
in  question.  The  presumption  of  law  is,  that  every  per- 
son is  innocent  until  the  contrary  appears.  Hence  in 
such  cases,  where  there  was  nothing  to  oppose  or  counter- 
act this  presumption,  the  court  presumed  that  the  cohabi- 
tation of  the  parties  had  been  lawful,  and  that  a  marriage 
in  fact  had  taken  place.  2.  But  such  evidence  was  not 
sufficient  in  cases  where  the  marriage  was  directly  in  issue, 
and  where  it  was  the  ground  of  an  action  or  defense.    In 
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alt  each  cases  direct  evidence  establishing  the  fact  of 
]am'riag«  was  required.  This  was  so  in  actions  for  criminal 
conversation.  (2  Oreenl  Ev.  §  461.  Morres  v.  MiUeVy  1  W. 
Black.  632.  4  Bwrr,  2051.  Catherwood  v.  Caslorty  13  Mees. 
&  W.  261.)  So  in  prosecutions  for  bigamy.  {The  People 
V.  Humphrey^  7  John.  314.  See  ahoj  WHlmett  v.  Sarmefj 
8  Carr.  dt  P.  695.)  So  in  prosecutions  and  actions  for 
adultery.  (2  Greenl.  Ih.  §  49.  State  v.  Hodgikin^  19  Maine^ 
155.  Commoi/meaUh  v.  lAttlejohUy  15  MazB.  162.)  So  also 
in  suits  as  to  marriage.  {2  W.  Black,  877.)  So  also  in 
actions  for  divorce.  (EUii  v.  Ettisy  11  Ma9B.  92.  Bishop  on 
Marriage  and  Divorce^  §§  315  to  325.)  3.  In  these  cases  no 
effect  was  given  to  the  presumption  of  innocence,  because 
there  were  other  presumptions  which  counteracted  it,  and 
it  was  necessaty  to  prove  a  marriage  in  fact  4  So  in 
this  case  under  review ;  marriage  should  not  be  presumed 
from  evidence  of  cohabitation  and  reputation  merely. 
The  presumption  of  innocence  which  gave  weight  to  such 
evidence  in  some  cases,  does  not  apply  in  this,  (fz.)  It  is 
opposed  by  another  presumption  arising  in  the  case.  The 
defendant  could  bind  herself  by  her  indorsements,  and 
therefore  it  was  fair  to  presume,  that  where  she  indorsed 
the  note  she  was  legally  competent  to  bind  herself  by 
her  act,  and  did  so  bind  herself,  and  that  she  did  not  in- 
tend to  mislead  or  defraud  the  holder  thereof.  {Laws  of 
1860,  ch.  90,  p.  157.)  (J.)  Nothing  will  be  presumed  iu 
her  favor  which  may  tend  to  relieve  her  of  a  liability,  the 
consequences  of  her  own  act ;  she  must  prove  the  fact 
freeing  her  from  liability  by  positive  evidence.  6.  In  the 
case  of  Birt  v.  BarloWy  (1  Doug.  174,)  Lord  Ellenborough 
gives  9fi  one  of  the  reasons  why  he  thought  proof  of  a 
marriage  in  fact  should  be  required  in  cases  of  crim,  con,y 
that  if  such  evidence  was  not  required,  it  might  bo  turned 
to  bad  purposes  by  persons  giving  the  name  and  character 
of  wife  to  women  to  whom  they  were  not  married.  Now, 
does  not* the  same  reason  requiring  proof  of  marriage  in 
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fact  exist  in  this  cftse  ?  If  such  evidence  is  not  required, 
may  not  any  woman  raise  money  on  her  notes  or  indorse- 
ments, and  then  defend  herself  whed  sned  by  simply 
proving  that  she  cohabits  with  a  man  as  his  wife,  when,  in 
fact,  she  never  was  married  to  him  2  6.  It  seems  to  us, 
therefore,  that  under  the  old  rule,  the  defendant  was  bound 
to  prove  a  marriage  in  fact.  It  was  directly  in  issue,  and 
was  the  sole  defense.  The  defendant  lias  alleged  it  to 
relieve  herself  from  a  liability,  the  consequences  of  her 
own  act,  and  she  should  have  established  it  by  positive  ev- 
idence. 7.  The  evidctnce  was  properly  excluded,  on  the 
ground  that  it  was  not  the  best  evidence ;  the  defendant 
herself  being  a  competent  witness  to  prove  the  fact, 
(a.)  One  of  the  rules  ^'  which  govern  in  the  production 
of  evidence  is  that  which  requires  the  beet  evidence  of 
which  the  case  in  its  nature  is  susceptible."  (1  OreenL 
Ih.  §  82.)  (5.)  Starkie  says,  ^^  one  of  the  most  important 
'  rules  upon  this  subject  (the  quality  of  evidence]  is  that 
which  requires  that  the  best  attainable  evidence  shall  be 
adduced  to  prdve  every  disputed  fact"  (1  Starkie*^  Hvl 
p,  436.)  (c.)  When  it  is  apparent  that  better  evidence  of 
the  fact  in  dispute  is  in  the  possession  of  the  party  trying 
to  establish  the  fact,  and  such  evidence  is  withheld,  it  is 
fair  to  presume  that  the  party  had  some  sinister  motive 
for  not  producing  it,  and  that  if  offered,  his  design  would 
be  frustrated.  (1  Oreenl.  JEv.  §  82.  1  StarJne*^  JEv.  437.) 
(i)  Pratt,  J.,  in  the  case  of  Clayton  v»  Wardelly  in  speaking 
of  actions  for  erim.  eon.,  says :  ^^  The  plaintiff,  if  an  actual 
marriage  exists,  has  it  in  his  power  generally  to  prove  it 
He  knows  who  were  present,  and  therefore,  should* be 
compelled  to  adduce  the  best  evidence."  {Clayton  v.  TVar- 
doUj  4  CotmL  240.  See  ahoy  Commonwealth  v.  Littk^ohnj  15 
Ma»$.  162.)  8.  The  &ct  that  proof  of  cohabitation,  &c., 
has  been  held  sufficient  evidence  of  marriage  in  some  cases, 
is  no  answer  to  the  objection  to  its  sufficiency  now. 
(a.)  The  necessity  for  the  rule  acted  upon  in  those  cases^ 
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no  longer  exists.  ((.)  When  those  decisions  were  made, 
the  parties  to  the  action  could  not  be  witnesses  in  their 
'  own  behalf,  and  *this  being  so,  it  oftentimes  happened 
that  proof  of  cohabitation,  &c.,  was  the  best  evidence  of 
the  marriage  the  party  could  give,  {c.)  In  fact  it  would 
have  been  impossible,  in  some  cas^s,  when  the  husband 
or  wife  was  a  party,  to  give  direct  proof  of  the  marriage. 
Marriage  was  a  contract  which  could  be,  and  frequently 
was,  entered  into  between  the  parties  without  witnesses. 
Who,  then,  could  prove  it,  in  fact?  {d.)  Now,  that  em- 
barrassment is  removed.  The  parties  to  actions  can  be 
witnesses  in  their  own  behalf,  and  hence  the  husband  and 
wife,  when  they  sue  or  are  sued,  and  it  is  necessary  to 
prove  a  marriage,  have  it  always  in  their  power  to  produce 
positive  proof  of  it  (e.)  It  is  therefore  submitted,  that  the 
defendant  in  this  case,  having  set  up  her  marriage  as  a  de- 
fense, should  have  proved  it  by  the  best  evidence  in  her 
power,  i.  e.,  by  her  own  oath,  or  by  a  competent  witness  who 
was  present  at  the  marriage.  The  plaintiff  was  entitled 
to  this,  and  it  woud  have  been  no  hardship  upon  the  defend- 
ant to  require  her  to  do  so, 

n.  The  court  properly  excluded  Nelson  Tunnicliff,  the 
alleged  husband  of  the  defendant,  as  &  witness  to  prove 
the  marriage.  He  was  not  a  party  to  the  suit.  At  com- 
mon law  he  was  not  a  competent  witness  for  his  wife,  and 
the  statute  has  not  changed  the  common  law  in  this  respect. 
(5  Seld.  163.     Code,  §  399.) 

in.  The  court  properly  excluded  the  entry  in  the  bible, 
of  the  alleged  marriage  on  the  part  of  the  defendant,  to 
preve  such  marriage.  1.  It  was  not  the  best  evidence,  the 
defendant  herself  being  a  competent  witness  to  prove  the 
marriage,  if  one  had  taken  place,  and  it  should  have  been 
proved  by  her.  {See  9uid,  2,  point  7.)  2.  It  was  in  the 
handwriting  of  the  alleged  husband,  and  therefore  not 
competent.  K  he  was  not  a  competent  witness,  an  entry 
made  by  him  was  not  competent. 
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By  the  Courts  Mullin,  J.  The  defendant  set  np,  as  a 
defence  to  the  note  on  which  the  action  was  brought,  that 
she  was  a  married  woman  when  the  note  was  made  and 
indorsed,  and  still  was,  and  that  she  was  in  no  way  in- 
terested or  benefited  by  said  note,  either  in  person  or  prop- 
erty;  and  denied  that  she  was  a  partner  of  the  defendant. 
On  the  trial,  the  defendant  ofiered  to  prove,  by  reputation 
and  cohabitation,  that  she  was  a  married  woman.  The  evi- 
dence was  objected  to,  and  the  objection  was  sustained, 
and  the  evidence  was  rejected.  If  the  fact  of  marriage 
could  be  proved  by  this  species  of  evidence  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 

It  is  «aid  in  Bishop  on  Marriage  and  JDivorcej  (§  324,)  that 
when  parties  are  cohabiting  together  as  husband  and  wife, 
under  the  reputation  of  being  married,  the  universal  prin- 
ciple of  law,  that  all  persons  are  presumed  innocent  until 
the  contrary  is  shown,  comes  in  and  says  they  shall  be 
prima  facie  considered  to  be  married,  and  not  to  be  living 
in  an  unlawful  intercourse.  Therefore, .  because  inter- 
course is  presumed,  proof  of  cohabitation  and  repute  is 
sufficient  evidence  of  marriage,  except  when  the  proof  of 
marriage  involves  the  proof  of  an  offense,  either  in  one  of 
the  parties  or  in  some  third  person. 

It  iasaid  in  Birt  v.  Barlow^  (1  BoiLg,  160,)  that  an  action 
for  criminal  conversation  is  the  only  civil  case  where  it  is 
necessary  to  prove  an  actual  marriage.  In  other  cases 
cohabitation,  reputation,  &c.,  are  equally  sufficient  In 
Morris  v.  Miller,  (4  Burr.  2057,)  it  was  held  that  reputa- 
tion, declarations  of  parties,  &c.,  are  admissible  to  prove 
marriage  except  crim,  con,  and  bigamy.  It  was  held  in 
Fenton  v.  Beedj  (4  John.  62,)  that  proof  of  actual,  mar- 
riage is  only  required  in  prosecutions  for  bigamy,  and  in 
actions  for  crim,  con.  A  marriage  may  be  proved  in  other 
cases  from  cohabitation,  reputation,  acknowledgment  of  the 
parties,  reception  in  the  family,  and  other  circumstances 
from  which  a  marriage  may  be  inferred.    In  Jackson  v. 
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Chw^  (18  John,  346,)  the  coart  eays,  cohabitation  and  dec- 
larations of  the  parties  afford  strong  frima  fade  evidence 
of  a  marriage  in  fact  The  chancellor,  in  8  Paige^  571, 
says :  ^^  That  an  actual  marriage  may  be  inferred  in  ordinary 
cases  from  cohabitation,  acknowledgment  of  parties,  &c., 
as  well  as  by  positive  proof  pf  the  fact,  there  can  be  no 
room  to  doubt."  In  2%«  Matter  of  Taylor,  (9  Paige^  611,) 
the  chancellor  says,  that  declarations,  ftc,  to  be  evidence, 
must  be  parts  of  the  r€9  ge^tce.  In  Clayton  v.  Wardettj 
(4  N.  T.  230,)  it  is  said  the  agreement  (of  marriage)  may, 
like  any  other  fact,  be  proved  either  by  direct  or  ciroum-* 
stantial  evidence.  In  the  same  case  it  is  said,  reputation, 
&c.,  is  not  competent  in  a  case  of  bigamy ;  marriage  in  fact 
must  be  proved  by  direct  evidence.  But  when  bigamy 
comes  in  collaterally,  as  in  proceedings  for  a  legacy,  it  is 
competent 

It  will  be  perceived  by  the  cases  cited,  that  actions  for 
erim.  con.  and  indictments  for  bigamy,  are  exceptions  to 
the  general  rul.e  which  allows  marriage  to  be  proved  by 
evidence  of  cohabitation,  &;c.  But  there  are  other  excep- 
tions not  referred  to  in  the  cases  from  the  English  reports 
above  cited,  such  as  actions  for  annulling  the  marriage 
contract  by  reason  of  force  or  fraud,  adultery,  &;c.,  and 
for  a  limited  divorce.  (Bi$hop  an  Marriage  and  JHvorcej 
§  315,  et  $eq.) 

The  case  of  TJie  Commonwealth  v.  lAUl^ohny  (15  itfoM. 
162,)  is  another  exception  within  the  principle  laid  down 
by  Bishop^  (cited  supray)  ^*  as  it  involves  the  proof  of  an 
offense  in  one  of  the  parties."  The  defendants  in  that  case 
were  indicted  for  lascivious  cohabitation,  one  of  them 
being  married.  It  was  held,  the  presumption  of  inter- 
course could  only  be  overcome  by  direct  proof  of  tne 
marriage. 

The  counsel  for  the  defense  concedes  that  the  rule  is  as 
I  have  stated  it,  l>Qt  insists  that  when  the  rule  was  estab- 
lished neither  husband  nor  wife  could  be  parties,  and  inas- 
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mnch  as  they  are  now  competent,  and  as  the  law  requires 
the  best  evidence  the  nature  of  the  case  will  admit  of  to 
be  given,  the  defendant  should  have  been  called  in  this 
case  to  prove  an  actual  marriage,  instead  of  resorting  to  the 
inferior  and  less  satisfactory  evidence  of  cohabitation  and 
reputation.  When  the  rule  was  established  which  per- 
mitted the  proof  of  marriage  by  reputation,  &c.,  it  is  true, 
neither  husband  nor  wife  could  be  witnesses  for  or  against 
each  other.  But  the  rule  which  admitted  the  inferior  evi- 
dence was  not  limited  to  cases  in  which  the  husband  and 
wife  were  parties.  It  extended  to  all  cases  in  which  the 
question  of  marriage  was  in  issue.  In  actions  of  ejectment, 
and  to  recover  legacies,- the  fact  of  marriage  might  be  in 
issue  between  parties  as  between  whom  both  husband  and 
wife  were  competent  witnesses,  and  yet  I  apprehend  it  was 
never  held  that  the  evidence  by  reputation,  &;c.,  was  in- 
competent, and  the  husband  or  wife  required  to  be  pro- 
duced to  prove  the  marriage.  In  Doe  v.  FUmmingy  (4  Bing. 
266,)  the  plaintiff  claimed  to  recover  the  premises  as  heir 
at  law  to  his  brother  the  person  last  seised.  His  father 
was  still  alive,  and  the  only  evidence  of  the  lessor  of  the 
plaintiff  having  been  born  in  lawful  wedlock  was  the  repu- 
tation of  his  parents  having  lived  together  as  husband  and 
wife.  There  was  a  verdict  for  the  plaintiff,  and  a  new 
trial  was  moved  for,  on  the  ground  that  though  reputation 
was  evidence  of  marriage  in  ordinary  cases,  yet  when  the 
plaintiff  was  to  recover  as  heir  at  law,  when  his  being  such 
was  the  sole  question  to  be  tried  and  his  father  was  still 
alive,  direct  evidence  of  the  marriage  ought  to  have  been 
furnished.  Park,  J.,  said:  ''The  general  rule  is,  that 
reputation  is  sufficient  evidence  of  marriage,  and  a  party 
who  seeks  to  impugn  a  principle  so  well  established,  ought 
at  least  to  furnish  cases  in  support  of  his  position.  As  we 
have  heard  none,  I  see  no  reason  for  disturbing  the  ver- 
dict" Best,  Ch.  J.,  said:  ''The  rule  has  never  been 
doubted.  It  appeared  on  the  trial  that  the  mother  of  the 
Vol.  LXn.  27 
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lessor  of  the  plaintiff  was  received  into  society  as  a  respect- 
able woman,  and  under  such  circumstances  improper  con- 
duct ought  not  to  be  presumed."  And  the  rule  was 
refused. 

I  apprehend  that  the  rule  which  requires  the  best  evi- 
dence to  be  furnished  has  no  application  to  the  case  in  the 
sense  in  which  it  is  sought  to  be  applied.  The  best  or 
highest  evidence  is  required  in  preference  to  that  which 
is  secondary^  such  as  documentary  to  parol  evidence ;  that 
of  a  subscribing  witness  to  proof  of  his  handwriting.  But 
there  is  no  authority  for  rejecting  circumstantial  evidence 
of  a  fact  because  it  appears  that  persons  are  living  who  saw 
or  were  personally  cognizant  of  it.  (1  Qreenl  an  Ev.  §  82.) 
In  proving  or  disproving  handwriting,  it  is  not  essential  to 
call  the  witness,  but  evidence  of  others  who  are  familiar 
with  it  may  be  received.  {See  dho  2  Gowen  dk  HilV%  Note%y 
541.)  The  rule  is  very  well  illustrated  in  the  case  of  The 
Gommonwealih  v.  Jamen^  (1  Pick,  375.)  There  the  defend- 
ant was  arrested  for  stealing  a  quantity  of  barilla,  and 
it  was  shown  that  it  was  sent  by  a  truckman  to  his  mill, 
and  after  being  ground  was  returned  by  the  same  man. 
The  larceny  consisted  in  taking  out  a  portion  of  the  barilla 
and  substituting  plaster  of  paris.  Evidence  to  show  the 
adulteration  was  given,  but  it  was  insisted  that  the  people 
should  call  the  truckman,  as  being  the  highest  evidence. 
But  it  was  held  that  it  was  not  necessary  to  call  him ;  the 
fact  could  be  proved  by  others.  In  cases  where  the  circum- 
stantial evidence  is  slight  and  inconclusive,  and  it  appears 
that  there  is  better  evidence  within  the  reach  of  the  party, 
it  is  not  unusual  for  the  court  to  reject  the  inferior  and  to 
require  the  production  of  the  superior  evidence.  But  it 
seems  to  me  that  when  the  evidence  offered  is  so  weak 
and  inconclusive  as  that  the  court  would  be  justified  in  re- 
fusing to  submit  it  to  the  jury,  the  fact  that  better  evi- 
dence was  shown  to  exist  would  not  change  the  obligation. 
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The  duty  of  the  court  would  be  to  reject  it  whether  other 
evidence  existed  or  not 

The  plaintiff's  counsel  further  urges  that  as  the  defend- 
ant insists  upon  her  marriage  as  a  protection  against  the 
performance  of  what  otherwise  would  be  a  legal  duty,  she 
should  furnish  the  best  evidence  in  her  power  of  the  fact 
She  was  required  to  prove  her  marriage  by  legal  evidence — 
no  more,  no  less.  This  she  was  bound  to  prove  when  un- 
der the  former  system  she  pleaded  her  coverture  in  abate- 
ment, or  when  it  was  otherwise  admissible  as  a  defense. 
In  Leader  y.  Barry ^  (1  ^«p.  N,  P.  353,)  the  defendant 
pleaded  coverture,  and  issue  was  taken  upon  it  At  the 
trial  the  marriage  was  proved  by  reputation,  cohabitation 
and  the  recognition  of  the  defendant  as  the  wife  of  her 
alleged  husband  by  both  his  and  her  friends.  Lord  Ken- 
yon  held  the  evidence  competent,  laying  down  the  rule 
which  I  have  already  referred  to,  that  it  is  only  in  crim.  con. 
and  bigamy  that  direct  proof  of  marriage  must  be  given  ; 
in  all  other  cases  it  may  be  shown  by  reputation,  &c. 
{Kay  V.  Ihichess  de  Pienne,  3  Gampb.  123.  •Becul  v.  Passer^ 
1  Bsp.  JV.  P.  213.)  In  Bex  v.  James  and  Sarah  HaasaHj  (12 
JEng.  Com.  L,  WJ^)  the  defendants  were  indicted  for  larceny, 
Sarah  as  a  single  woman.  She  set  up  her  marriage  by 
way  of  defense,  and  it  was  held  the  marriage  might  be 
proved  by  cohabitation,  &c.  (See  note  to  same  case,  page 
661,  and  note  on  page  78  of  same  volume.) 

It  is  urged  that  inasmuch  as  the  wife  was  admissible  in 
this  case  she  ought  to  have  been  produced.  This  is  on  the 
idea  that  the  legislature,  in  altering  the  law  as  to  the  com- 
petency of  witnesses,  has  changed  the  rules  of  evidence, 
so  as  to  exclude  evidence  once  receivable,  because  a  wit- 
ness once  incompetent,  and  who  is  better  acquainted  with 
the  facts,  is  now  competent  I  know  of  no  authority  for 
any  such  proposition ;  nor  do  I  believe  there  is  any  prin- 
ciple on  which  to  sustain  it.  The  admissions  of  parties 
were  always  receivable.    Should  they  be  excluded  now 
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because  they  may  be  t&sed  as  witnesses  ?  Shall  we  reject 
the  opinion  of  an  expert  as  to  handwriting  because  the 
writer  himself  is  competent. 

I  entertain  no  doubt  but  that  the  marriage  might  be 
proved  by  the  evidence  offered  at  the  trial.  It  was  there- 
fore improperly  rejected,  and  the  judgment  must  be  re- 
versed and  a  new  trial  ordered ;  costs  to  abide  the  event. 

New  trial  granted. 

[OswBoo  GBHBBAii  Tbbm,  July  8,  1862.  Jfuffw,  Morpm  and  Btieom, 
Justices.] 


Perkins  v$.  Proud. 

To  make  forbearance  a  ralid  consideraUon  for  a  promise,  there  most  be  a  bind- 
ing agreement  to  forbear,  either  for  a  definite  lime  or  for  a  reasonable  time. 
And  the  time  of  forbearance,  in  the  latter  case,  must  be  alleged,  that  the 
court  may  see  it  was  for  a  reasonable  time. 

An  agreement,  made  with  a  sheriff,  by  a  person  interested  in  property  leTied 
on,  that  if  the  fonner  will  delay  a  sale  of  sach  property  he  will  pay  and  dis- 
charge the  Judgments,  and  satisfy  the  executions,  and  will  indemnify  and 
save  the  sheriff  harmless  Arom  all  loss,  costs,  damages  and  expenses  that  he 
may  sustain  or  suffer  in  consequence  of  such  delay,  is  illegal  and  void. 

If  such  a  contract  is  to  be  deemed  a  contract  for  a  delay  not  beyond  the  return 
day  of  the  process,  the  sheriff  has  no  right  to  demand  compensation  for  such 
an  indulgence ;  it  being  his  duty  to  give  it  if  he  can  do  so  without  injury, 
and  it  not  appearing  that  ii^ury  would  or  could  have  occurred  in  that  time. 
If  its  construction  is  for  a  period  beyond  the  return  day,  it  is  in  violation  of 
the  sheriff's  duty,  and  therefore  illegal  and  void. 

In  an  action  upon  a  promise  of  the  defendant  to  indemnify  the  plaintiff  against 
loss  by  reason  of  his  delaying  the  sale  of  goods  levied  on  by  virtue  of  execu- 
tions in  his  hands  as  sheriff,  in  which  goods  the  defendant  had  an  interest, 
there  was  no  averment  that  the  plaintiff  agreed  to  delay,  but  only  that  at  the 
defendant's  request,  and  on  his  promise,  he  did  delay  the  sale;  MM  that  the 
plaintiff's  promise  being  invalid,  for  want  of  consideration,  there  was  no  oon- 
sideralion  for  that  of  the  defendant 

It  is  the  right  of  a  sheriff  to  postpone  a  sale  of  property  on  execution,  from 
time  to  time,  and  for  such  a  length  of  time  as  he  may  deem  proper.  But  he 
may  not,  for  his  own  gain,  bind  himself  by  a  contract,  not  to  sell  for  such  a 
period  of  time  as  will  prevent  him  fh>m  obeying  the  command  of  his  process. 
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He  IB  bound,  without  compensation,  to  giye  every  indulgence  consistent  with 
obedience  to  his  process ;  and  when  he  contracts  for  delay  beyond  what  is 
consistent  with  his  duty,  he  is  contracting  for  compensation  or  indemnity  for 
breach  of  it ;  and  such  a  contract  is  unlawful  and  void. 

Where  a  sheriff  levies  on  property  in  which  a  third  person  has  an  insurable  in- 
terest, and  the  latter  insures  the  property,  and  the  same  is  destroyed,  and  the 
insurers  pay  to  the  assured  the  amount  of  the  loss,  the  sheriff  has  no  right 
to  claim  a  portion  of  the  money,  without  showing  that  his  interest  has  ever 
been  insured. 

THIS  is  an  appeal  from  the  decision  of  Justice  Morgan, 
sustaining  a  demurrer  to  the  plaintiff's  complaint,  and 
directing  judgment  thereon  for  the  defendant  . 

The  first  count  of  the  complaint  is  founded  upon  a  promise 
of  the  defendant  to  indemnify  the  plaintiff  against  loss  by 
reason  of  delaying  the  sale  of  goods  levied  on  by  virtue  of 
executions  in  his  hands,  as  sheriff,  against  one  Reuben  J. 
Green.  The  plaintiff  alleged  in  the  first  count  of  his  com- 
plaint, that  he,  as  sheriff  of  Oswego  county,  had  levied  upon 
certain  personal  property  of  one  Reuben  J.  Green,  on  ex- 
ecutions, in  the  hands  of  the  plaintiff,  subject  to  levy  and 
sale;  that  the  defendant  Proud  urged  and  solicited  him  to 
delay  and  postpone  a  sale  of  such  property,  and  promised,  if 
he  would  do  so,  that  he,  Proud,  would  take  care  of,  pay 
and  discharge  the  judgments  and  executions ;  aod  under- 
took and  promised  to  indemnify  and  save  harmless  the 
plaintiff  from  all  loss,  costs,  damages,  &c.,  that  he  might 
sustain  or  suffer  frt>m  such  delay  and  stay  of  proceedings. 
That  the  plaintiff  was  thereby  induced  to  delay,  defer  and 
put  off  a  sale  of  the  property,  &c.  The  defendant  owned 
an  interest  in  the  goods,  and  the  delay  of  the  sale  was  for 
his  benefit.  He  sold  a  portion  of  the  goods  and  received 
the  avails  of  them.  The  remainder  of  the  goods  were  de- 
stroyed by  fire,  the  levy  still  being  in  force.  The  plaintiffi 
in  the  executions  obtained  judgment  against  the  plaintiff 
here  for  the  amount  of  the  executions,  and  the  plaintiff  had 
paid  the  same.  The  defendant  had  notice  of  the  suit 
against  the  sheriff. 
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In  the  second  coant  of  the  complaint^  the  plaintiff  alleged 
that  being  sheriff  of  Oswego  county,  and  having  in  his 
hands  certain  executions  issued  out  of  the  Supreme  Court, 
against  the  property  of  one  Reuben  J.  Green,  in  suits 
brought  by  E.  S.  Dawson  and  others,  he  levied  upon  and 
took  in  execution  a  quantity  of  harness,  saddles,  bridles, 
and  harness  and  saddle  trimmings,  leather  trunks  and 
valises,  and  other  goods  in  which  the  said  Reuben  J.  Green 
had  an  interest,  subject  to  levy  and  sale  under  execution, 
in  value  more  than  sufficient  to  satisfy  said  executions  and 
his  fees  and  poundage  as  such  sheriff.  That  afterwards, 
and  while  such  levy  was  operative  and  in  full  life  and 
effect,  a  fire  occurred,  by  which  were  lost  all  of  said  goods, 
merchandise  and  property  under  levy  as  aforesaid,  and  the 
plaintiff  wholly  failed  to  realize  any  sum  whatever  under 
or  by  virtue  of  said  levy.  That  prior  to  said  loss  by  fire  an 
insurance  had  been  effected  on  said  goods,  merchandise 
and  property  levied  upon  by  said  plaintiff,  to  the  amount  of 
$800,  in  a  good  and  responsible  insurance  company,  to  wit, 
the  City  Fire  Insurance  Company,  of  Hartford,  Connecticut. 
That  after  said  fire  the  said  loss  was  adjusted  and  settled 
with  the  defendant  by  said  company  or  its  agent,  for  the 
sum  of  $300,  and  the  defendant  thereupon,  on  or  about 
the  8th  day  of  February,  1860,  received  from  said  com- 
pany the  said  sum  of  $300;  and  the  plaintifi*  claimed  and  in- 
sisted that  the  said  sum  of  $300  ought,  in  justice  and  equity, 
to  be  first  applied  in  discharge  of  said  levy  and  his  fees 
and  poundage,  amounting  in  all  to  $251.91,  with  interest 
from  August  2, 1859.  That  the  plaintiff  had  demanded  of 
and  from  said  defendant,  said  sum  of  $251.91,  with  interest, 
as  aforesaid,  but  that  he  had  wholly  neglected  and  refused 
to  pay  the  same,  or  any  part  thereof,  and  was  thereby 
justly  indebted  to  the  plaintiff  in  the  sum  of  $251.91,  with 
interest  thereon  from  the  2d  day  of  August,  1859. 

The  defendant  demurred  to  each  cause  of  complaint,  on 
the  ground  that  it  appeared  on  the  face  of  the  complaint 
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that  it  did  not  state  fiicts  anfficieiit  to  constitute  a  cause  of 
action. 

A  Perry^  for  the  appellant. 

L  There  was  a  good  consideration  for  the  defendant's  in- 
dertaking.  An  injury  to  one  party,  or  a  benefit  to  another, 
is  a  sufficient  consideration  for  a  promise;  (Miller  v.  Drake^ 
1  CaineBy  45.  Powell  v.  Browny  3  John,  100.)  Here  the  delay 
was  not  only  detrimental  to  the  plaintiff  but  was  also  benefit 
cial  to  the  defendant.    {Smith  v.  Weed,  20  Wend.  184.) 

II.  The  defendant's  promise  was  not  within  the  statute 
of  frauds.  It  was  an  original  undertaking,  and  needed  not 
to  be  in  writing.  It  was  not  a  promise  to  pay  the  debt, 
or  answer  for  the  default  of  another  person.  1.  It  was  an 
original  undertaking.  {Harrison  v.  Sawtely  10  John.  242. 
Oold  V.  Phillips^  Id,  412.  Lippincott  v.  Ashfieldy  4  Sandf.  611.) 
2.  But  even  if  the  defendant's  agreement  be  regarded  as  a 
promise  to  pay  the  debt  of  Green,  it  is  not  within  the  stat- 
ute. It  is  a  promise  arising  out  of  a  new  and  original 
consideration  of  benefit  or  harm  moving  between  the 
plaintiff  and  defendant,  and  falls  within  the  third  class  of 
cases  mentioned  by  Ch.  J.  Kent  in  Leonard  v.  Vredenburgh. 
(8  John.  29.  Nelson  v.  BoyrUon,  3  Mete.  396  to  400  Far- 
ley V.  Cleveland^  4  Oowen,  432  to  439.  MaUory  v.  GHUettj 
21  N.  T.  412.) 

in.  It  was  not  necessary  that  the  pleader  should  allege 
that  the  promise  was  in  writing.  That  is  matter  of  evi- 
dence. A  declaration  upon  an  undertaking  to  answer  for 
the  debt  of  a  third  person  is  good,  though  it  do  not  allege 
that  the  promise  or  consideration  is  in  writing.  {EUing  v. 
Vanderlyn^  4  John.  237:  Myers  v.  Morse,  15  id,  425.  State 
of  Indiana  v.  Woram,  6  HUl,  33.  Livingston  v.  Smith,  14 
How.  Pr,  490.) 

rV.  The  promise  of  the  defendant  is  a  valid  obligation, 
within  the  statute  declaring  void  all  bonds,  &;c.,  taken  by 
a  sheriff  or  other  officer  by  color  of  his  office,  in  any  case 
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or  manner  other  than  provided  by  law.  (3  B.  S.  476,  §  48, 
5th  ed.)  The  agreements  declared  void  by  this  statute  are 
snch  as  necessarily  imply  a  breach  of  duty  on  the  part  of 
the  officer  which  would  deprive  him  of  the  power  of  ex- 
ecuting the  process  of  the  court,  or  which  must  necessarily 
produce  an  injury  to  the  plaintiff  or  defendant  in  the  ex- 
ecution. (Acker  V.  BurraU,  21  Wend.  605.  S.  01,  23  id. 
606.)  "  Taking  a  security  by  a  public  officer,  by  color  of 
his  office,  necessarily  implies  that  the  act  is  unlawful  and 
unauthorized,  and  that  the  legal  right  to  take  it  is  a  mere 
color  or  pretense."  (Acker  v.  Burrally  ahcve  cited,)  Does 
the  agreement  in  this  case  necessarily  imply  that  the  sheriff 
did  or  was  expected  to  do  an  unlawful  act  ?  He  had  levied 
upon  property  in  which  the  defendant  and  Green  both  had 
an  interest;  and  in  consideration  that  he  would  postpone 
the  sale,  the  defendant  undertook  to  pay  the  executions 
and  save  the  sheriff  harmless  from  loss,  costs  and  expenses 
by  reason  of  such  postponement  1.  It  does  not  appear 
that  the  sale  was  to  be  delayed  beyond  the  return  day  of 
the  executions.  The  levy  was  kept  in  force.  Then  there 
was  no  breach  of  duty.  The  sheriff  did  no  act  **  which 
would  deprive  him  of  the  power  of  executing  the  process 
of  the  court,  or  which  must  necessarily  produce  an  injury 
to  the  plaintiff  or  the  defendant  in  the  executions."  He 
did  not  agree  that  the  property  .should  belong  absolutely 
to  the  defendant  on  his  paying  the  executions.  He 
did  not  place  the  property  beyond  his  reach,  or  deprive 
himself  of  the  power  of  selling  it  at  public  auction  accord- 
ing to  law,  or  of  returning  it  to  the  defendant  in  the  ex- 
ecution if  be  should  pay  the  debt  without  a  sale.  The 
legal  effect  of  the  transaction  is  a  receipting  of  the  property 
by  the  defendant,  and  the  sheriff^  instead  of  relying  upon 
the  legal  liability  of  the  defendant  as  receiptor,  takes  from 
him  a  specific  agreement  to  pay  the  executions  unless  the 
property  is  returned  to  be  sold.  It  may  be  asked,  if  the 
sheriff  was  not  guilty  of  a  breach  of  duty,  how  judgment 
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could  be  obtained  against  him  by  the  plaintifSs  in  the  ex- 
ecutions. If  he  returned  the  executions  unsatisfied,  he 
was  liable  for  a  false  return,  and  a  plea*  that  a  portion  of 
the  goods  were  destroyed  by  fire  would  not  avail  him,  in- 
asmuch as  a  '<  large  quantity"  of  the  goods  were  sold  by 
the  defendant  for  his  own  benefit  If  he  neglected  to  re- 
turn them  within  the  sixty  days  he  was  liable,  prima  facie, 
for  the  amount  2.  Even  if  the  agreement  contemplated  a 
delay  of  the  sale  beyond  the  return  day  of  the  executions, 
it  is  not  void.  Such  delay  is  not  unlawful.  The  law  per- 
mits the  sherift*  to  sell  after  the  return  day  if  the  levy  was 
made  before.  {Devoe  v.  Elliot^  2  CaineSy  243.  SUngerland 
V.  Stoartf  13  John.  255.)  It  is  not  such  a  breach  of  duty 
on  the  part  of  the  sheriff  as  would  deprive  him  of  the 
power  of  executing  the  process  of  the  court,  or  which  must 
necessarily  produce  an  injury  to  the  plaintiff  or  the  defend- 
ant in  the  execution.     iAcker  v.  BurraUj  above  cited.) 

V.  It  was  not  necessary  that  the  plaintiff  should  allege, 
in  his  complaint,  the  ground  on  which  judgment  was  ob- 
tained  against  him  by  the  plaintiffs  in  the  executions,  or 
that  any  judgment  was  obtained.  The  action  is  founded 
upon  the  undertaking  of  the  defendant  that  he  would  pay 
the  executions.  Having  disposed  of  part  of  the  property, 
and  the  remainder  having  been  destroyed  by  fire,  his  liability 
was  complete,  whether  the  sherift'  was  prosecuted  or  not. 

VL  The  second  count  is  substantially  for  money  had 
and  received  by  the  defendant  to  the  plaintiff's  use.  The 
allegations  in  a  pleading  under  the  Code  are  to  be  liberally 
construed.  {Codcy  §  159.)  The  complaint,  to  be  overthrown 
by^  a  demurrer  under  subdivision  6,  of  section  144,  must 
present  defects  so  substantial  in  their  nature,  and  so  fatal 
in  their  character  as  to  authorize  the  court  to  say,  taking 
all  the  facts  to  be  admitted,  that  they  furnish  no  cause  of 
action  whatever.  (Bichards  v.  Edicky  17  Barb  260.  Chra- 
ham  V.  Cammatiy  13  Hoto,  Pr,  362.  Hammond  v.  Hudson 
Biver  Iron  and  Machine  Go,  20  Barb,  386.) 


L 
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B.  B.  Burty  for  the  respondent, 

L  The  first  coant  in  the  complaint  does  not  state  facts 
sofficient  to  constitute  a  cause  of  action.  If  the  defend- 
ant is  liahle  it  is  under  the  agreement  alleged  in  the  case. 
1st.  The  agreement  there  alleged,  so  far  as  the  defendant 
undertook  and  promised  to  pay  the  judgments  and  exe- 
cutions therein  alleged,  is  void  under  2  Revised  Statutes, 
(p.  135,  §  2,  9ubd.  2,)  as  it  is  not  alleged  to  have  been  made 
upon  any  consideration,  or  to  have  been  subscribed  by  the 
defendant  2d,  The  undertaking  or  security  of  the  de- 
fendant, so  far  as  he  undertook  and  promised  to  indem- 
nify and  save  harmless  the  plaintiff  from  all  loss,  damages 
and  expense^  whatever  that  the  said  plaintiff  might  sus- 
tain or  in  any  manner  suffet,  or  any  liability  he  might 
incur  from  the  delay  and  stay  of  proceedings  on  the  exe- 
cution alleged  in  the  complaint,  was  void,  the  same  hav- 
ing been  taken  by  the  plaintiff  as  sheriff^  by  color  of  his 
office,  and  in  a  manner  not  provided  by  law.  (2  jB.  8, 
286,  §  48,  [§  59.]  )  The  taking  of  such  an  agreement  by 
the  plaintiff  was  against  public  policy.  The  duty  of  the 
sheriff  was  to  obey  the  mandate  of  the  writ,  and  any 
agreement  which  would  be  in  violation  of  his  duty  would 
be  void.  {Wehher'%  ex^rs  v.  Blunty  19  Wend.  190.)  The 
court,  in  the  same  case,  on  page,  191,  says :  '^  Allowing 
sheriffs  to  grant  the  indulgence  claimed  in  the  case  at  bar, 
besides  being  a  disobedience  of  the  writ,  would  lead  to  all 
manner  of  extortion,."  &c.  (Bank  of  Buffalo  v.  Bough- 
ton,  21  Wend.  57.  Winter  v.  Kinney,  1  N.  Y.  365.)  The 
court,  in  Acker  v.  Burrall,  (21  Wend.  607,)  says,  that ''  the 
object  of  our  statute  was  like  the  old  statute  against  secu- 
rities taken  for  ease  and  favor,  to  make  the  whole  void 
when  a  part  was  so."  In  the  same  case,  on  page  608,  the 
court  says:  "If  an  agreement  necessarily  implied  any 
breach  of  duty  on  the  part  of  the  sheriff,  which  would  de- 
prive him  of  the  power  of  executing  the  process  of  the 
court,  or  which  must  necessarily  produce  an  injury  to  the 
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plaintiff  or  the  defendant  in  the  execation,  the  agreement 
would  be  contrary  to  law  and  absolutely  void."  3d.  There 
is  no  allegation  in  the  complaint  that  the  defendant  ever 
received  or  receipted  any  of  the  property  belonging  to  the 
defendant  in  the  executions^  or  that  the  defendant  in  this 
action  ever  received  any  of  the  avails  of  the  property 
levied  upon,  which  belonged  to  the  defendant  in  the  exe- 
cutions. 4th.  There  is  no  allegation  in  the  complaint  that 
the  plaintiff  was  made  liable  to  pay  the  amount  of  the 
executions  by  reason  of  any  act  of  the  defendant  On 
the  other  hand,  so  far  as  it  appears  from  the  complaint, 
the  plaintiff  bad  a  perfect  defense  to  the  action  commenced 
against  him,  upon  the  principles  and  upon  the  authority 
stated  in  the  former  part  of  the  opinion  of  his  honor, 
Judge  Morgan.  5th.  It  does  not  appear  from  the  complaint 
in  tiie  action,  that  the  defendant  was  to  be  in  any  way 
benefited  or  injured  by  the  alleged  undertaking,  or  that  the 
plaintiff  was  to  be  benefited  or  injured  by  it.  In  case  he 
relied  upon  the  undertaking,  he  was  violating  his  duty, 
but  if  not,  he  could  have  collected  the  execution  at  any 
time. 

II.  The  second  count  in  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  is  not 
stated  in  the  complaint  that  the  insurance  was  obtained 
for  the  benefit  of  the  sherift'  or  of  the  defendant  in  the 
execution,  nor  does  it  show  in  any  way  that  the  sheriff 
was  entitled  to  that  money.  It  is  not  claimed  that  the 
defendant  received  it  as  the  agent  of  the  plaintiff.  So 
far  as  it  appears,  if  the  plaintiff*  had  any  interest  in  that 
insurance  money,  he  still  has  a  valid  claim  against  the 
company  for  the  loss. 

By  the  Courts  Mullin,  J.  There  was  no  consideration 
shown  for  the  agreement  of  the  defendant.  The  allega- 
tion is,  that  the  defendant  agreed  if  the  plaintiff  would 
delay  the  sale  pursuant  to  the  levy,  he,  the  defendant^ 
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would  pay.  It  is  not  alleged  by  the  plaintiff  that  he 
agreed  to  delay ;  it  is  only  averred  that  at  the  defendant's 
request,  and  on  his  promise,  he  did  delay.  There  never 
was  a  moment  of  time,  after  the  promise  was  given,  that  the 
plaintiff  was  bound  to  delay  an  hour.  To  make  forbear- 
ance a  valid  consideration,  there  must  be  a  binding  agree- 
ment to  forbear,  either  for  a  definite  time,  or  for  a  reasonable 
time,  and  the  time  of  forbearance,  in  that  case,  must  be 
alleged,  that  the  court  may  see  it  was  for  a  reasonable 
time.  (1  Par%.  on  Cont  367.  Chit,  on  Cont  35  to  38,  and 
notes.)  In  Ooodale  v.  Solridgey  (2  John.  193,)  the  defend- 
ant, a  constable,  agreed  with  the  plaintiff,  against  whom 
the  defendant  held  sundry'  executions,  that  if  the  plaintiff 
would  deliver  him  (the  defendant)  property  in  security  of 
such  executions,  he  would  wait  thirty  days  before  he  sold 
the  property,  but  the  defendant,  in  violation  of  his  prom- 
ise, sold  before  the  expiration  of  the  thirty  days.  By  the 
statutes  then  in  force,  the  constable  was  bound  to  levy 
within  twenty  days,  and  in  ten  days  thereafter  to  pay  the 
debt  and  costs  into  the  hands  of  the  justice.  An  agree- 
ment not  to  sell  for  thirty  days  was,  of  course,  a  palpable 
violation  of  his  duty.  The  court  held  that  the  defend- 
ant's promise  was  without  consideration  and  void.  If 
there  was  a  want  of  consideration  for  the  .constable's 
promise  in  the  case  cited,  there  was  the  same  want  of 
consideration  in  this  case,  and  the  plaintiff's  promise  be- 
ing invalid,  there  was  clearly  no  consideration  for  that  of 
the  defendant  It  is  the  duty  of  a  sheriff,  on  receipt  of 
an  execution  against  property,  to  levy  and  sell,  and  have 
the  money  in  court  by  the  return  day.  When  a  levy  is 
made,  the  officer  is  then  secure,  as  it  is  in  his  power  either 
to  take  the  property  levied  on  into  his  possession,  or  to 
require  a  receipter.  Although  his  precept  requires  him  to 
have  the  money  in  court  by  the  return  day,  yet  the  courts 
do  not  make  it  obligatory  upon  him  so  to  do.  He  must 
levy  before  the  return  day,  and  he  may  sell  afterwards. 
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ConsiBtently  with  the  duties  thus  imperatively  enjoined  on 
the  officer,  he  is  permitted,  nay  required,  to  extend  to  the 
debtor  such  lenity  as  he  may  without  injustice  to  the  cred- 
itor. "While  he  has  the  power  to  levy  on  the  day  the  ji.  fa, 
is  delivered  to  him,  and  to  sell  at  the  expiration  of  six 
days  therefrom,  yet  it  would  be  treated  as  an  exceedingly 
harsh  proceeding,  and  the  court  would  interpose  between 
the  debtor  and  the  officer,  in  a  proper  case,  and  prevent 
him  from  oppressing  the  debtor.  It  is  the  right  of  the 
officer  to  postpone  a  sale  from  time  to  time,  and  for  such 
a  length  of  time  as  he  may  deem  proper.  But  he  may 
not,  for  his  own  gain,  bind  himself  by  a  contract  not  to  sell 
for  such  a  period  of  time  as  will  prevent  him  from  obey- 
ing the  command  of  his  process.  He  is  bound,  without 
compensation,  to  give  every  indulgence  consistent  with 
obedience  to  his  process ;  and  when  he  contracts  for  de- 
lay beyond  what  is  consistent  with  his  duty,  he  is  contract- 
ing for  compensation  or  indemnity  for  breach  of  it;  and 
such  a  contract  is  unlawful  and  void.  {Chit,  on  Cont  677. 
Webber*  8  ex'rs  v.  Blunty  19  Wend,  188.  Bank  of  Buff  ah  y, 
Boughtofij  21  id.  57.  Winter  v.  Kinnet/y  1  Conat  365.)  In 
this  case,  if  the  contract  shall  be  deemed  to  be  for  a  delay 
not  beyond  the  return  day  of  the  process,  he  had  no  right 
to  demand  compensation  for  such  an  indulgence,  as  it  was 
his  duty  to  give  it  if  he  could  do  so  without  injury,  and  it 
does  not  appear  that  injury  would  or  could  have  occurred 
in  that  time.  If  its  construction  was  for  a  period  beyond 
the  return  day,  it  was  in  violation  of  his  duty,  and  there- 
fore illegal  and  void.  The  officer  may,  without  contract, 
grant  a  delay  of  sale  which  he  may  not  bind  himself  to 
grant.  I  think  the  agreement  set  out  in  the  first  cause  of 
aetion  is  illegal  and  void. 

As  to  the  second  cause  of  action,  it  seems  to  me  to  be 
impossible  to  suggest  any  reasonable  ground  on  which  it 
can  be  maintained.  As  stated,  it  comes  to  this ;  the  sheriff 
levies  on  property  in  which  a  third  person  has  an  insur- 
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able  interest,  and  that  person  insures  the  property,  and 
the  same  is  destroyed,  the  insurer  pays  to  the  insured  the 
amount  of  the  loss,  and  the  sheriff  claims  a  share  of  the 
money  without  showing  that  his  interest  has  ever  been 
insured.  An  insurance  by  the  debtor  before  levy,  would 
not,  I  apprehend,  enure  to  his  benefit,  directly ;  in  other 
words,  he  could  not  mamtain  an  action  on  the  policy.  It  is 
not  pretended  that  he,  or  any  one  for  him,  insured  his 
interest  after  levy.  In  short,  I  see  no  ground  whatever, 
on  which  such  an  action  can  be  maintained. 

The  order  appealed  from  should  be  affirmed,  with  leave 
to  the  plaintiff  to  amend  on  payment  of  costs. 

[Obwboo    Oesbbal   Tbsm,    July  S,    1862.     MuUm,  Morgan  and  Bamt, 
Justices.] 


Stonb  v$.  Millsb  and  others. 

The  rule  applicable  to  all  inferior  and  limited  tribunals  is,  that  their  inrisdlc- 
tion  is  never  presumed,  but  on  the  contrary  must  be  alleged  and  proved. 
When  the  Jurisdiction  of  the  court  or  officer  is  made  to  depend  on  the  return 
of  process  in  a  given  form,  or  proof  of  a  particular  fiuit^  and  the  return  is 
not  substantially  in  the  form  prescribed,  or  the  &ct  is  not  proved,  the 
court  or  officer  does  not  acquire  Jurisdiction,  and  the  proceedings  are  ut- 
terly void. 

Whore  a  Justice  of  the  peace  acquires  Jurisdiction  to  issue  an  attachment  under 
section  82  of  the  non-unprisonment  act,  against  the  property  of  a  defendant, 
on  the  ground  of  the  latter  being  a  non-resident,  and  issues  the  same,  a  con- 
stable seizing  property  of  the  debtor  thereon,  and  subsequently  levying 
upon  it  by  virtue  of  an  execution  issued  in  the  attachment  suit,  will,  by 
such  seizure  and  levy,  acquire— if  his  return  to  the  attachment  be  not  de- 
fective—such a  special  property  in  the  goods  as  will  enable  him  to  recover 
their  value,  against  any  person  illegally  appropriating  them. 

But  an  attachment,  and  levy  by  virtue  thereof,  cease  to  bind  the  goods,  and 
consequently  the  title  of  the  officer  levying  determines,  when  a  Judgment  is 
recovered,  and  a  levy  made,  on  the  same  goods  by  virtuo  of  an  execution 
issued  in  the  suit. 

After  a  levy  upon  the  execution,  the  officer  holds  the  goods  by  vvtue  of  \i, 
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aod  not  by  rirtue  of  the  attachment  ^  except  so  far  as  the  priority  of  levy  on 
the  attachment  enures  in  favor  of  the  execution* 

In  cases  of  non-residents,  an  attachment  issued  against  property,  together  with 
the  inventory,  must  be  served  by  leaving  copies  with  the  person  in  possession 
of  the  goods. 

And  it  must  appear,  fix>m  the  officer's  return,  that  the  attachment  was  served 
in  that  manner  ]  otherwise  the  service  will  be  defective,  and  the  justice  will 
lose  his  jurisdiction,  by  reason  of  such  omission. 

The  levying  of  an  attachment  issued  against  property  is  a  proceeding  in  rem, 
and  it  is  complete  when  the  levy,  and  a  proper  return,  are  made. 

The  subsequent  proceedings  to  obtain  judgment  depend,  for  their  validity,  on 
that  of  the  proceedings  under  the  attachment ;  and  a  creditor  who,  subse- 
quent to  the  attachment,  acquires  a  lien  upon,  or  interest  in,  the  property 
has  a  right  to  Insist  that  the  prior  attaching  creditor  shall  show  a  valid  right 
to  appropriate  the  property. 

This  the  prior  creditor  can  only  do  by  showing  his  proceedings  to  be  in  con- 
formity to  the  requirements  of  the  statute.  If  he  ikite  to  do  this,  he  cannot 
hold  the  property,  against  a  subsequent  attaching  creditor. 

It  is  a  universal  rule  that  when  the  defendant,  in  any  proceedings,  has  never 
been  personally  served,  nor  appeared,  and  there  is  a  defect  in  jurisdiction,  it 
is  &tal,  aod  can  be  taken  advantage  of  by  any  person  interested  in,  or  affect- 
ed by,  them.    Fir  Muli»iv,  J.     . 

THIS  was  an  action  brought  by  the  plaintiff  against  the 
defendants,  for  the  taking  and  conversion  of  certain 
personal  property  which  the  plaintiff  had  levied  upon  as 
constable,  upon  executions  issued  by  a  justice  of  the 
peace,  against  the  goods  and  chattels  of  one  Garret  Van 
Koughnet 

On  the  trial,  at  the  circuit,  the  plaintiff  was  nonsuited ; 
and  upon  a  case  and  exceptions  he  now  moved  for  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  M.  Muscottj  for  the  plaintiff 

L  The  plaintiff  had  such  a  special  property  in  the  goods, 
by  virtue  of  his  levy  under  the  attachment,  as  entitled  him 
to  maintain  the  action  against  any  persons  intermeddling 
therewith,  who  had  not  a  superior  title. 
.  IL  Upon  the  merits,  a  clear  cause  of  action  was  estab- 
lished on  the  trial    The  plaintiff's  prior  custody  and  pos- 
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aession  of  the  property  under  his  levy,  the  divestiDg  of  it' 
from  him  while  in  such  custody  and  possession  by  the 
defendants,  and  every  other  material  fact  necessary  to  a 
recovery,  was  fully  proved.  The  only  point  made  on  the 
trial,  is  as  to  the  sufficiency  or  validity  of  the  attachment 
papers. 

m.  The  only  point  made  upon  those  papers  is,  that 
the  plaintiff's  return  of  service  indorsed  upon  the  at- 
tachment, is  ^^insufficient  to  confer  jurisdiction  on  said 
justice  to  entertain  any  further  proceedings  in  said  attach- 
ment suits.*' 

IV.  The  return  of  service  of  the  attachment  indorsed 
thereon,  is  in  strict  conformity  to  the  requirements  of  the 
statute  pointing  out  the  mode  of  service.  Those  require- 
ments are  found  in  Laws  of  1831,  §  36.  2  B.  S.  234,  §§  31, 
35.  3  id.  563,  §  36,  5th  ed.  1.  The  officer  returns,  as  sec- 
tion 36  requires :  1st.  That  he  seized  the  property  and 
made  the  inventory  the  same  day.  2d.  That  the  defend- 
ant could  not  '*  be  found  in  the  county."  3d.  That  the 
copy,  attachment  and  inventory  was  "  not  personally 
served."  4th.  He  then  (as  required  by  2B,S.%  31,)  left 
a  certified  copy  of  the  attachment  and  inventory  "  at  the 
last  place  of  residence  of  the  defendant"  His  return  of 
service,  therefore,  contains  every  fact  which  he  is  required 
or  authorized  by  law  to  state  therein ;  and  had  he  stated 
any  matter  or  facts  therein,  other  than  those  already  ap- 
pearing therein,  his  return,  quoad  hoc^  would  be  no  legal 
evidence  of  these  facts,  and  would  be  disregarded  by  the 
court.  2.  In  one  case  only  is  the  officer  required  to  state 
any  facts  in  his  return  additional  to  the  above,  and  that  is 
where  the  defendant  is  not  personally  served — and  cannot 
be  found  in  the  county — and  has  no  place  of  residence 
therein — and  finds  the  property  in  the  possession  of  a 
third  person — then  he  is  to  leave  with  that  person  a  copy 
of  the  attachment  and  inventory,  and  in  that  event,  his 
return  of  service  should  doubtless  show  that  he  had  so  left 
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the  copy.  Bat  this  last  case  is  the  exception.  The  gen- 
eral rale  is  otherwise,  and  the  onus  of  showing  property 
in  the  possession  of  the  third  person,  and  thus  to  over- 
throw the  officer's  return  for  omitting  to  state  he  had  left; 
the  copy  with  that  person,  lies  with  the  defendants  here. 
That  retam  is  silent  as  to  whether  or  not  the  possession 
of  the  property  was  or  was  not  in  a  third  person,  and  the 
statute  not  requiring  him  to  state,  in  his  return,  how  that 
fact  is,  (except  he  finds  the  property  in  the  possession  of 
the  third  person,)  this  court,  in  the  absence  of  evidence, 
cannot  presume,  as  matter  of  law,  that  the  property  was  in 
the  possession  of  a  third  person,  and  the  return  therefore 
insufficient,  for  omitting  to  show  a  copy  attachment  and 
inventory  left  with  that  person.  The  most  that  can  be 
said  by  these  defendants  is,  that  there  is  no  presumption 
of  law  as  to  that  fact,  either  way.  {Bame$  v.  Earrisy  4 
N.  T.  374^  377,  388,  and  ea8e$  eited.)  3.  As  the  statute 
nowhere  requires  the  officer  to  return  the  negative  fact, 
viz.,  that  the  property  was  not  found  in  the  possession  of 
«ny  person,  in  order  to  give  the  justice  jurisdiction  to  pro- 
ceed  in  the  cause ;  and  as  the  justice  bad  no  right  to  pre- 
sume from  the  return  before  him,  as  matter  of  law,  that 
the  property  was  found  in  the  possession  of  a  third  person, 
the  retam  was  ample  and  complete  to  confer  juril^diction 
upon  the  justice,  and  would  be  sustained  by  this  court 
upon  appeal  directly  brought  to  test  the  sufficiency  of  the 
proceedings.  4  That  these  negative  averments  of  the 
officer  are  not  required  to  be  stated  in  his  return  in  cases 
like  this  at  bar,  except  where  expressly  required  hy  statute 
to  appear  in  the  return,  is  apparent  from  the  following 
considerations  and  decisions :  Ist  From  the  object  and 
purpose  of  the  statute  itself.  (2  B.  S.  231,  §  31.  Lafff$ 
of  1831,  §  36.)  2d.  From  the  very  terms  of  those  sections. 
3d.  From  similar  statutes  touching  the  jurisdiction  of  jus- 
tices' courts,  and  decisions  of  this  court  thereon.  See  as 
to  service  of  summons,  2  B.  S.  228,  §§  15,  16 ;  Legg  v. 
Vol.  LXn.  28 
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StiUman^  2  Cowen^  418,  and  cases  cited ;  Bromley  v.  Smith, 
2  Hill,  517,  519 ;  ffoose  v.  Sherrilly  16  Wend.  36 ;  Hart  v. 
SetxaSy  21  fi.  47,  48 ;  1  Sandf.  92.  4th.  No  precedent  can 
be  found  in  any  book,  of  any  form,  wherein  the  officer 
states,  in  his  return,  the  negative  averment,  "that  the 
goods  and  chattels  attached  were  not  found  in  the  posses- 
sion of  any  person,  therefore  I  left  no  copy  of  the  attach- 
ment and  inventory ;"  nor  is  there  any  reported  decision 
requiring  it. 

V.  The  affidavit  of  the  plaintiff  Riggs,  for  the  attach- 
ment, shows  Van  Eoughnet,  the  defendant  in  the  attach- 
ment, to  be  a  non-resident  of  the  county,  and  the  officer*B 
return  shows  that  '*  he  could  not  be  found  in  the  county," 
and  that  the  copy  attachment  and  inventory  ^'was  not 
personally  served,"  that  the  defendant  had  had  a  place  of 
residence  in  Lewis  county,  and  owned  a  farm  there,  and 
that  he  attached,  at  least,  a  portion  of  the  property  on  that 
farm.  The  return  of  the  officer  that  he  left  a  copy,  Ac, 
"  at  the  last  place  of  residence  of  the  said  defendant/' 
though  perhaps  not  necessary  to  the  validity  of  his  return, 
was  very  proper  and  strictly  true ;  and  if  not  required, 
could  not  prejudice  the  proceedings. 

VI.  The  officer  having  returned  upon  his  attachment 
every  fact  he  was  required  to  return,  the  38th  section  of 
laws  of  1831  provides,  if  "  it  appears  by  the  return  that 
property  was  attached,"  and  *^  that  a  copy  of  such  attach- 
ment and  inventory  was  not  personally  served,"  &c.,  then 
upon  a  compliance  with  the  provisions  of  that  section,  ^Hhe 
justice  shall  proceed  to  hear  and  determine  the  cause," 
&c.,  which  he  has  regularly  and  legally  done. 

Vn.  The  return  of  the  officer,  upon  the  attachment,  being 
sufficient  to  confer  jurisdiction  upon  the  justice  to  proceed 
and  render  judgment,  the  nonsuit  for  the  alleged  insuffi- 
ciency of  the  return  was  improperly  granted. 

Yin.  But  the  offer  to  prove  that  the  attached  goods  and 
chattels  were  not  found  by  the  officer  in  the  possession  of 
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any  person,  was  clearly  competent,  and  its  rejection  was 
error.  For  the  purposes  of  this  bill  of  exceptions,  the  fact 
proposed  to  be  proved  will  be  deemed  taken  as  true,  and, 
if  true,  it  shows  the  absurdity  of  requiring  the  officer  to 
state  anything  in  his  return,  on  that  point. 

IX.  The  affidavit  on  which  the  Johnson  attachment 
issued,  was  insufficient  to  authorize  the  issuing  of  that  at- 
tachment, and  the  ruling  upon  that  point  was  error. 

X.  The  affidavits  on  which  the  Thompson  attachment 
issued,  were  insufficient  to  authorize  the  issuing  of 
that  attachment,  and  the  ruling  upon  that  point  was 
erroneous. 

(7.  D.  Adam%y  for  the  defendants. ' 

L  Attachments  in  justices'  courts  are  special  statutory 
proceedings  (in  rem  when  not  personally  served)  in  a  court 
of  limited  jurisdiction,  and  unless  the  proceedings  are 
conducted  (in  such  a  case  as  this)  in  precise.' accordance 
with  the  statute,  such  proceedings  fall  like  any  other  spe- 
cial statutory  proceedings  badly  conducted.  1.  These 
were  short  attachments,  and  were  applied  for  on  the 
ground  that  the  defendant  was  a  non-resident  They 
could  issue  on  no  other  ground.  (2  JS,  8.  462,  §  215, 
5th  ed,)  2.  These  attachments  were  not  served  according 
to  law;  there  was  no  return  of  them  before  the  justice 
sufficient  to  give  him  jurisdiction  to  proceed  farther  in  the 
action.  (3  B.  8.  463,  §  218,  5th  ed.  Id,  431,  §  29.)  The 
defendant  being  a  non-resident,  the  copy  attachment  and 
inventory  could  only  be  served  by  leaving  them  with  the 
person  in  whose  possession  the  property  was  found. 
3.  The  summons  were  issued  and  judgments  rendered, 
therefore,  without  jurisdiction.  (3  R.  S.  463,  §§  220, 
221,  5th  ed.) 

IL  The  Supreme  Court  attachments  gave  the  deputy 
Bheriif  a  lien  on  this  property,  and  authorized  him  to  re- 
tain the  same.    The  sufficiency  of  these  attachments  can- 
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not  be  questioned)  issuing  as  they  do  from  a  court  of  gen- 
eral jurisdiction.  The  sufficiency  of  the  affidavits,  in  such 
a  case,  is  not  a  jurisdictional  question.  (1  Abb.  Dig,  320, 
§  175,  and  eases  there  cited.) 

By  the  Court,  Mullin,  J.  The  plaintiff  proved,  on  the 
trial,  that  he  was  a  constable  of  the  county  of  Lewis,  in 
ITovember  and  December,  1860.  In  November  of  that 
year  one  Briggs  applied  to  a  justice  of  the  peace  of  said 
county  for  an  attachment,  under  section  34  of  the  act  to 
abolish  imprisonment  for  debt,  against  one  Garret  Van 
Koughnet,  on  a  demand  arising  upon  contract.  The 
ground  of  the  application  was  that  Van  Koughnet  was  a 
non-resident  of  the  county  of  Lewis.  A  bond  was  given 
as  required  by  the  act ;  an  attachment  was  issued  and  de- 
livered to  the  plaintiff,  who  subsequently  made  return 
thereto  as  follows :  ^^  By  virtue  of  the  within  attachment 
I  did,  on  the  22d  of  November,  1860,  attach  and  take  into 
my  custody  the  goods  and  chattels  mentioned  in  an  inven- 
tory of  which  the  annexed  is  a  copy,  and  immediately,  on 
the  same  day,  I  made  an  inventory  of  the  property  seised, 
and  because  the  defendant  could  not  be  found  in  the 
county  of  Lewis,  I  left  a  copy  of  the  within  attachment 
and  of  the  said  inventory,  duly  certified  by  me,  at  the  last 
place  of  residence  of  the  said  defendant.  Said  copy  of 
attachment  was  not  personally  served  on  said  defendant." 

The  service  was  made  on  the  22d  of  November.  On 
the  26th,  the  defendant  not  appearing,  the  justice  issued 
u  summons  against  Van  Koughnet,  returnable  on  the  28th. 
This  summons  was  returned  that  the  defendant  could  not 
be  found,  after  diligent  search.  On  said  last  mentioned 
day,  the  defendant  not  appearing,  the  plaintiff'  Biggs 
proved  his  demand,  and  a  judgment  was  rendered  against 
Van  Koughnet,  and  subsequently  an  execution  was  issued 
thereon,  which  was  delivered  to  the  plaintiff  and  by  him 
levied  on  the  property  seiaed  on  the  attachment    Such 
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levy  was  made  on  the  28th  of  Kovember.  On  the  6th 
of  December,  the  defendant  in  this  sait  procured  an  attach- 
ment from  the  county  judge  of  Lewis  county,  in  an  action 
then  pending  in  the  Supreme  Court,  against  the  property 
of  said  Van  Koughnet,  which  was  levied  on  the  same  day 
by  the  special  deputy  of  the  sheriff,  on  the  same  property 
seized  by  the  plaintiff  in  this  suit,  and  the  defendants 
caused  the  said  property  to  be  removed  from  the  custody 
of  the  plaintiff  to  a  place  designated  by  them.  The 
plaintiff  afterwards  demanded  the  property  by  virtue  of 
the  execution,  which  being  refused,  this  action  was  brought. 

On  the  trial  the  plaintiff'  was  nonsuited,  on  the  ground 
that  he  did  not,  in  his  return  to  the  attachment,  state  that 
he  left  a  copy  of  the  attachment  and  inventory  with  the 
person  in  whose  possession  the  property  attached  was 
found.  The  plaintiff  offered  to  prove  that  the  property 
was  not  found  in  the  possession  of  any  person,  which  evi- 
dence was  rejected. 

The  only  question  arising  on  this  appeal  is,  whether  the 
justice  issuing  the  execution,  by  virtue  of  which  the  plain- 
tiff claimed  the  property,  did  not  lose  jurisdiction  by 
reason  of  the  omission  of  the  officer  to  make  the  return 
above  mentioned.  It  cannot  be  doubted  but  that  the 
justice  acquired  jurisdiction  to  mue  the  attachment  in 
favor  of  Riggs ;  nor  but  that  the  plaintifi^  by  virtue  of 
the  levy  thereon,  acquired,  if  his  return  was  not  defective, 
such  a  spet3ial  property  in  the  goods  as  would  enable  him 
to  recover  their  value  against  any  person  illegally  appro^ 
priating  them.  (Van  Loan  v.  Kline^  10  John.  129.  12 
Wend.  153.)  But  the  attachment  and  levy,  by  virtue 
thereof,  cease  to  bind  the  goods,  and  of  course  the  title 
of  the  officer  levying  determines  when  a  judgment  is  re- 
covered and  a  levy  made  on  the  same  goods  by  virtue  of 
an  execution  issued  thereon.  {Sterling  v.  Welcomey  20 
Wend,  238.)  The  object  of  the  attachment  is  to  seize  and 
hold  the  goods  until  the  creditor  shall  have  had  oppor- 
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tunity  to  try  the  question  of  indebtedness  with  his  debtor, 
and  to  obtain  an  execution  upon  the  judgment,  if  one  is 
rendered  in  his  favor.  After  the  levy  on  the  execution, 
the  officer  holds  the  goods  by  virtue  of  it  and  not  by 
virtue  of  the  attachment,  except  so  far  as  the  priority  of 
levy  on  the  attachment  enures  in.  favor  of  the  execution. 
The  validity  of  the  attachment,  and  of  the  levy  thereon, 
does  not  entitle  the  plaintiff  to  recover  in  this  ca^e,  be- 
cause when  the  defendants  caused  the  property  to  be  seized, 
the  plaintiff  held  by  virtue  of  the  levy  on  the  execution.  The 
defendants  were  not  mere  strangers ;  they,  were  creditors 
of  Van  Eoughnet,  and  rest  their  right  to  the  property  on 
attachments  issued  in  an  action  in  this  court,  and  their  title 
is  not  impaired  by  reason  of  defects,  if  any,  in  the  proceed- 
ings to  procure  the  attachment.  The  court  having  juris- 
diction of  the  subject  matter,  defects,  if  any  exist,  are 
amendable,  and  do  not  render  void  the  proceedings. 

Let  us  now  proceed  to  inquire,  1st  Whether  the  return 
of  the  plaintiff  to  the  attachment  was  defective;  and, 
2d.  Whether  such  defect  deprived  the  justice  of  jurisdic- 
tion, and  thereby  rendered  void  the  execution  and  levy 
thereon. .  The  attachment  on  which  the  plaintiff  relies 
was  issued  under  the  32d  section  of  the  non-imprisonment 
act,  and  on  the  ground  that  the  plaintiff  was  a  non-resi- 
dent of  the  county.  By  section  36  of  the  same  act  it  is 
provided  that  the  attachment  issued  by  virtue  of  said  act 
shall  be  served  in  the  manner  provided  for  the  service  of 
attachments  under  title  4,  article  2  of  chapter  2,  part  3  of  the 
Revised  Statutes.  By  sections  29,  30  of  the  title  referred 
to,  it  is  provided  that  the  constable  shall  execute  the  same 
by  attaching  and  taking  into  his  custody  such  part  of  the 
goods  of  the  defendant  as  shall  not  be  exempt  from  execu- 
tion, and  as  shall  be  sufficient  to  satisfy  the  plaintiff's  de- 
mand ;  make  an  inventory  thereof,  and  leave  a  copy  of  the 
attachment  and  of  the  inventory  certified  by  him,  at  the 
last  place  of  residence  of  the  defendant ;  but  if  the  de- 
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fendant  has  no  place  of  residence  in  the  county  where  the 
goods,  kc.y  are  attached,  such  copy  and  inventory  shall  he 
left  with  the  person  in  whose  possession  the  goods,  &;c.,  are 
found.  Section  36'of  the  non-imprisonment  act  provides 
that  if  the  defendant  can  he  found  in  the  county,  the  copy 
of  the  attachment  and  inventory  shall  he  served  on  him 
personally,  and  the  return  shall  state  specifically  whether 
such  copy  was  or  was  not  personally  served  on  the  defend- 
ant Section  37  of  said  act  declares  th&t  if  the  attach- 
ment, issued  in  one  of  the  cases  provided  for  in  said  act, 
is  personally  served,  the  justice,  on  the  return  day,  shall 
proceed  to  hear  and  determine  the  cause  in  the  same  man- 
ner as  upon  a  summons  returned  personally  served.  But 
if  (§  38)  the  attachment  and  inventory  are  returned  not 
personally  served,  and  the  defendant  does  not  appear,  the 
plaintiff  may  take  out  a  summons  against  the  defendant, 
and  if  such  summons  he  returned  that  the  defendant  can- 
not he  found  after  diligent  inquiry,  the  justice  shall  pro- 
ceed to  hear  the  case  as  upon  a  summons  returned 
personally  served. 

The  plaintiff  estahlished,  hy  his  affidavit,  to  the  satis- 
faction of  the  justice,  that  Van  Koughnet  was  a  non-resi- 
dent; he  could  not,  therefore,  have  a  residence  in  said 
county.  The  plaintiff  prohahly  did  not  know  upon  what 
ground  the  attachment  was  issued,  and  did  not  know, 
officially,  that  Van  Eoughnet  was  anon-resident.  But  on 
the  facts  hefore  us  we  must  assume  that  when  he  went  into 
the  neighborhood  where  Van  Koughnet  had  formerly 
resided,  to  inquire  for  him,  he  ascertained  that  he  was  not 
a  resident  of  the  county ;  at  least  we  must  presume  that 
he  ascertained  that  he  had  not  then  a  residence  in  the 
county,  and  thus  the  case  arose  in  which  the  statute  re- 
quired the  copy  of  the  attachment  and  inventory  to  be 
left  with  the  person  in  whose  custody  the  goods  were 
found.  This  was  not  done ;  the  service  was  therefore  de- 
fective.   It  is  true  that  the  statute  permits  the  officer  to 
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serve  the  attachment  by  leaving  a  copy  at  the  last  place 
of  residence  of  the  debtor,  and  he  is  not  bound  to  leave 
copies  with  the  person  in  whose  possession  the  goods  are 
found,  except  when  the  defendant  has  no  place  of  resi- 
dence in  the  coanty,  and  that  it  is  left  to  the  officer  to  d^ 
termine  which  mode  of  service  he  will  adopts,  and  having 
taken  one,,  the  argument  is,  that  the  facts  did  not  eiust 
which  justified  the  other.  But  we  must  have  regard  to  the 
subject  matter  of  the  statutes,  in  construing  them.  We 
are  dealing  with  an  attachment  issued  under  thie  non-im- 
prisonment act.  That  act  authorizes  an  attachment  to 
issue  on  proof  of  non-residence.  Non-residence  was.  not 
ground  for  issuing  an  attachment  under  the  Revised  Stat- 
utes in  fgrce  when  the  non-imprisonment  act  went  into 
operation.  Under  the  Revised  Statutes,  an  attachment 
might  issue  against  a  debtor  who  had  departed  or  was 
about  to  depart  the  county,  or  kept  himself  concealed 
therein,  with  intent  to  defraud  his  creditors.  Such  a 
debtor  might  well  have  e^  residence  in  the  county ;  at  least 
he  could  have  a  last  place  of  residence^  at  which;  copies 
of  attachment  might  be  left  But  in  the  case  of  &  man 
who  had  openly  and  publicly  removed  from  the  county^ 
into  another,  in  which  he  became  a  resident,  it  would  be 
absurd  to  say  that  the  legislature  intended  to  permit  aer-v 
vice  to  be  made  upon  him  by  leaving  papers  at  bis  laet 
place  of  residence.  To  permit  such  a  mode  of  service 
against  a  non-resident,  would  lead  to  the  grossest  abuses. 
It  seems  to  me,  therefore,  that  in  cases  of  noq-nesidents 
the  attachment,  &c.,  must  be  served  by  leaving  them  with 
the  person  in  possesssion  of  the  goods.  But  it  is  asked 
how  the  officer  is  to  determine  whether  the  defendant  is  a 
non-resident  or  absconding  debtor?  I  answer,  Ist  From 
the  affidavit  on  which  the  process  issues;  2d.  By  finding 
or  failing  to  find  the  residence  of  the  debtor  in  his  county. 
If  he  find  none,  then  he  serves  by  delivering  to  the  per- 
son in  possession  of  the  goods ;  if  he  find  a  residence,  he 
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aerves  by  leaving  the  copies  there.  There  is  no  riak  incw^ 
red  by  the  officer.  The  roles  prescribed  for  the  service 
are  plain  and  intelligible,  and  easily  complied  witbk  The 
return  of  the  plaintifi*  in  this  case  designates  the  place 
where  he  left  the  copies  of  the  papers,  as  the  lajte  residence 
of  the  debtor,  showing  quite  clearly  tibat  it  was  not  his 
residence  at  the  time  of  the  service. 

It  is  farther  urged,  in  support  of  the  return,  tbat  it  is 
not  to  be  presumed  that  the  property  was  foiuid  in  the 
possession  of  any  person,  and  if  not  in  some  on^e's  pos- 
session the  officer  could  not  serve  the  attachment  other- 
wise than  by  leaving  it  at  the  last  place  of  residence.,' 
Fart  of  this  property  attached  was  found  in  a  bam»  and 
another  part  in  an  uninhabited  dwelling,  if  I  recollect  the 
evidence  correctly.  It  was  shown  that  the  goods  were  not 
in  the  actual  possession  of  any  person,  that  is,  no»oue  lived 
on  the  premises  on  which  they  were  found.  Title  to  real 
estate  draws  after  it  the  right  to  the  possession,  and  the 
one  entitled  to  the  possession  of  the  soil  is  to  be  deemed 
in  the  actual  possession  for  all  the  purposes  of  protecting 
the  property  when  the  right  of  action  rests  on  possession.. 
The  possession  in  such  a  case  is  said  to  be  a  possession  in 
law,  as  distinguished  from  possession  in  fact.  (Jacob's 
Law  Dio.  tit.  Possemim.)  80  the  owner  of  personal  estate 
may  sue  for  an  injury  to  it,  although  it  has  never  been  in 
his  possession.  The  bailee  entitled  to  the  possession 
merely  may  also  sue ;  so  may  the  finder.  (1  Chttty^s  PI 
167, 168.)  The  owner  of  the  premises  on  which  the  prop- 
erty was  stored  was  in  possession  of  it,  and  entitled,  on 
such  possession,  to  resist  a  mere  wrongdoer.  But  naked 
possession,  without  any  interest  in,  or  right  over  the  prop- 
erty, is  all  that  the  statute  requires,  in  order  to  make  it 
the  duty  of  the  constable  to  serve  on  the  one  thus  having 
the  possession.  There  must  have  been  some  person  who 
was  in  the  possession  of  the  goods,  and  whoever  that  was, 
it  was  the  duty  of  the  officer  to  se^^^e  on  him ;  and  not 
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having  done  so,  it  seems  to  me  that  the  service  of  the 
attachment  was  not  in  accordance  with  the  statute. 

Let  us  next  inquire  what  effect,  if  any,  this  defect  in  the 
service  and  return  had  on  the  lien  of  the  attachment  and 
subsequent  proceedings  before  the  justice.  The  rule  a()- 
plicable  to  all  inferior  and  limited  tribunals  is,  that  their 
jurisdiction  is  never  presumed,  but  on  the  contrary,  must  be 
alleged  and  proved.  When  the  jurisdiction  of  the  court 
or  officer  is  made  to  depend  on  the  return  of  process  in  a 
given  form,  or  proof  of  a  particular  fact,  and  the  return  is 
not  substantially  in  the  form  prescribed,  or  the  fact  is  not 
proved,  the  court  or  officer  does  not  acquire  jurisdiction, 
and  the  proceedings  are  utterly  void.  (Cleveland  v.  Rogers^ 
6  Wend.  438.  Miller  v.  Brinkerhoff,  4  Denio,  118.  Willard 
y,  Sperry,  \Q  John.  121.  Voaburgh  v.  Welch^  11  id,  175. 
Dam»  V.  Marshall^  14  Barb,  96.  Adkins  v.  Brewer,  3  CotDeUj 
206.  Bigelow  v.  Stearns^  19  John^  39,  and  cases  cited  in  dis- 
senting opinion  of  Bronson,  i7.,  in  Hoose  v.  Sherrill,  16 
Wend.  36.) 

By  the  38th  section  of  the  non-imprisonment  act,  it  is 
provided  that  if,  at  the  return  day  of  the  attachment,  it  shall 
appear  by  the  return  that  property  was  attached,  and  that 
a  copy  of  the  attachment,  &c.,  was  not  personally  served, 
the  justice  may  issue  summons,  &c.,  and  on  the  return  of 
the  officer  enter  judgment  It  cannot  appear  that  property 
is  attached  unless  the  attachment  has  been  served,  and 
returned  as  required  by  the  statute.  Unless  property  is 
shown  to  the  justice  to  have  been  attached,  he  has  no 
right  to  proceed  to  issue  further  process,  to  enter  judgment 
or  to  issue  execution. 

It  only  remains  to  inquire  whether  the  defendants  were 
precluded  from,  asserting  the  illegality  of  the  proceedings 
in  this  action  brought  against  them,  or  in  other  words, 
whether  they  are  voidable  merely,  and  only  subject  to  cor- 
rection on  review  of  the  proceedings  before  the  justice,  or 
void  and  assailable  in  a  collateral  action.     It  would  be  an 
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endless  labor  to  enter  into  an  '  examination  of  the  cases 
with  a  view  to  reconcile  the  conflict  between  the  courts  of 
England  and  America,  and  between  the  decisions  of  the 
same  court,  in  both  countries.  I  think  it  will  be  found  to 
be  a  universal  rule,  that  when  the  defendant  in  the  pro- 
ceedings in  controversy  has  never  been  personally  served, 
nor  appeared,  and  there  is  a  defect  in  jurisdiction,  it  is 
fatal,  and  can  be  taken  advantage  of  by  any  person  inter- 
ested in  or  afiected  by  them.  When  the  service  is  per- 
sonal, it  has  been  held,  in  one  or  two  cases,  that  if  the 
defendant  does  not  appear  he  loses  the  right  to  object  to 
the  defect  of  jurisdiction,  in  a  collateral  action.  (IToose  v. 
Sherrtll,  16  Wend,  33.  Bromley  v.  Smith,  2  HUl,  517.)  And 
when  the  party  appears  and  does  not  object,  he  waives  all 
objection,  and  his  appearance  confers  jurisdiction.  But 
in  this  case  there  is  no  personal  service  to  cure  defects  of 
jurisdiction.  The  levying  of  the  attachment  was  a  pro- 
ceeding in  rem^  and  it  was  complete  when  the  levy  and  a 
proper  return  were  made.*  The  subsequent  proceedings 
to  obtain  a  judgment  depend,  for  their  validity,  on  that 
of  the  proceedings  under  the  attachment;  and  a  cred- 
itor who,  subsequent  to  the  attachment,  acquires  a  lien 
upon  or  interest  in  the  property,  has  a  right  to  insist  that 
the  prior  attaching  creditor  shall  show  a  valid  right  to  ap- 
propriate the  property.  This  he  can  only  do  by  showing 
his  proceedings  to  be  in  conformity  to  the  requirements 
of  the  statute.  This  the  plaintiff  has  not  done,  and  he 
cannot  hold  the  property  against  a  subsequent  attaching 
creditor. 
The  judgment  should  therefore  be  aflElrmed. 

MoBGAN,  J.,  dissented. 

Judgment  affirmed. 

[Obwboo   Obnbbal    TbbXi   July  8,    1862.    Baeonj   MuUm   and   Morgan^ 
Justices.] 
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The  right  of  a  creditor  of  a  corporation  to  sue  a  stockholder,  for  a  debt  of  the 
corporation,  after  the  return  of  an  execution  issued  against  the  corpora- 
tion unsatisfied,  is  not  independent  of,  but  subordinate  to,  the  right  of 
the  directors  to  compromise  the  debt,  or  to  forfeit  the  stock  of  the  stock- 
holder. 

And  after  the  directors  have,  in  good  faith  and  in  confonnity  with  the  charter 
of  the  corporation,  forfeited  the  stock  of  a  stockholder,  the  latter  ceases  to 
be  liable  to  the  creditors  of  the  company,  and  no  action  can  be  maintained 
against  him  by  such  creditors,  for  the  recovery  of  their  debt. 

Tet  if  Uie  directors  ha.ve  fraudulmify  forfeited  the  stock,  and  thereby  released 
the  stockholder,  from  liability  to  the  creditors  of  the  corporation,  the  for- 
feiture will  be  void,  and  the  stockholder  liable,  notwithstanding. 

The  power  to  forfeit  the  stock  in  the  manner  prescribed  is  clearly  given,  and, 
like  any  other  power  conferred  on  the  directors,  is  to  be  exercised,  or  not, 
at  the  discretion  of  those  to  whom  it  is  given.  The  only  limitations  on  the 
powers  are,  Ist.  That  it  be  done  in  the  manner  prescribed ;  and,  2d.  In 
good  faith. 

By  ihe  very  terms  of  the  act,  the  person  sued,  must  be,  when  sued,  a  holder 
of  unpaid  stock,  and  such  holding  and  liability  for  debts  must  coexist 
at  the  same  time ;  and  the  latter  cannot  arise  except  from  and  out  of  the 
former. 

After  forfeiture,  there  cannot  be  either  a  right  to  stock  or  liability  be  a  stock- 
holder. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  action  was  brought 
by  the  plaintiffs  as  assign ees  of  a  judgment  creditor  of 
the  Lake  Ontario  and  Hudson  River  Kailroad  Company, 
against  the  defendant  as  a  stockholder  of  the  company,  to 
recover  the  amount  of  said  debt  of  him,  to  the  extent  of 
the  unpaid  stock  held  by  him. 

The  defense  set  up  in  the  answer  was,  that  the  company 
did,  on  or  about  the  9th  day  of  December,  1857,  in  pur- 
suance of  the  power  vested  in  it  by  the  statute,  forfeit, 
and  declare  forfeited,  the  defendant's  stock,  and  all  pay- 
ments thereon  made,  for  the  use  of  the  company,  and  the 
defendant  thereby  ceased  to  be  a  stockholder  in  said  com- 
pany, and  every  obligation  on  his  part  to  pay  any  further 
or  additional  sum  by  reason  of  his  subscription  to  the 
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Stock,  was  thereby  released  and  forever  discharged.  And 
the  defendant  further  alleged  that  th.e  plaintiffs'  cause  of 
action  was  on  a  judgment  recovered  against  the  company 
after  the  time  when  he  ceased  to  be  a  member  thereof,  or 
to  be  liable  for  any  of  its  debts. 

The  referee  found  and  reported,  among  other  things, 
the  following  facts :  The  due  incorporation  of  the  railroad 
company.  That  in  and  by  its  articles  of  association  the 
capital  stock  of  the  company  was  fixed  at  $2,500,000,  to  be 
divided  into  25,000  shares  of  stock.  The  defendant  be- 
came a  subscriber  for  sixty  shares  of  said  stock,  amount- 
ing to  $6000,  and  paid  thereon  ten  per  cent,  amounting  to 
$600,  leaving  unpaid  thereon  the  sum  of  $5400,  which 
still  remains  unpaid.  That  on  the  26th  day  of  November, 
1855,  Paul  S.  Maxon  duly  assigned  to  Delos  Mills,  Samuel 
Mills,  and  "William  W.  Hill,  all  his  property,  real  and  per- 
sonal, in  trust  for  the  benefit  of  his  creditors,  which  ti*u8t 
the  said  Delos,  Samuel  and  William  accepted  and  undertook 
to  execute.  That  said  William  died  in  June  1858,  leaving 
the  said  Delos  and  Samuel  surviving  him,  who  have  since 
continued  to  act  as  such  assignees  and  trustees.  That  on 
the  15th  day  of  January,  1857,  the  railroad  company  was 
indebted  to  Qeorge  H.  Pierce,  Elisha  H.  Jewett,  Elisha 
Gillmore,  and  William  Flynn,  doing  business  under  the 
partnership  nanie  of  **  Pierce,  Jewett  &  Co.,".  in  the  sum 
of  $1000,  for  work,  labor,  and  services,  which  they  had 
performed  for  said  railroad  company  in  the  construction 
of  a  portion  of  the  railroad  said  company  was  authorized 
to  construct  under  a  contract  made  with  said  railroad 
company  by  Pierce,  Jewett  &  Co.  In  consideration  of 
said  indebtedness  said  Pierce,  Jewett  &  Co.,  on  the  said 
15th  day  of  January,  1857,  drew  and  signed  an  order  or 
draft  on  Charles  A.  Macy,  the  treasurer  of  the  Sacket's 
Uarbor  and  Saratoga  Bailroad  Company  for  $1000,  pay- 
able to  the  order  of  themselves  twenty-four  months  after 
the  date  thereof,  which  order  was  duly  indorsed  by  said 
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Pierce,  Jewett  &  Co.,  and  trajisferred  and  delivered  to  the 
plaintiffs  as  assignees  as  aforesaid,  and  was  also  duly  ac- 
cepted by  said  Macy,  who  was  authorized  and  empowered 
by  said  railroad  company  to  accept  the  same ;  that  said 
draft  was  not  paid  when  it  became  due  and  payable,  and 
was  duly  protested  for  non-payment.  That  in  thie  month 
of  February  1859,  the  plaintiffs  commenced  an  action  on 
the  said  order  or  draft,  in  the  Supreme  Court,  against  the 
said  railroad  company,  and  obtained  a  judgment  thereon 
against  said  company,  on  the  9th  of  May,  1859,  for  the 
sum  of  $1021.5§  damages,  and  $16  costs  and  disburse- 
ments, making  a  total  of  91037.58.  An  execution  was 
issued  on  said  judgment  on  the  17th  of  May,  1859,  di- 
rected to  the  sheriff  of  Lewis  county,  and  was  returned 
unsatisfied. 

That  this  suit  was  commenced  on  the  30th  day  of 
ETovember,  1859.  That  on  the  20th  of  August,  1857,  the 
directors  of  the  said  railroad  company  passed  a  resolution 
directing  the  treasurer  of  the  company  to  make  a  call  of 
one  dollar  per  share  upon  the  stock  of  the  company,  upon 
which  ten  per  cent  only  had  been  paid.  On  the  17th  of 
September,  1857,  said  directors  passed  a  resolution  direct- 
ing the  treasurer  to  send  a  notice  to  each  stockholder, 
requiring  the  payment  of  one  dollar  per  share  on  his  stock 
sixty  days  after  such  notice,  upon  pain  of  forfeiture  in 
case  of  non-payment.  That  in  pursuance  of  the  last  men- 
tioned resolution,  the  treasurer  of  the  company,  on  the 
26th  of  September,  1857,  sent  to  the  defendant,  per  mail, 
a  notice  in  accordance  therewith,  requiring  him  to  pay  one 
per  cent  on  each  share  of  his  stock,  on  or  before  the  25th 
day  of  November  then  next,  and  that  in  case  of  non-pay- 
ment, the  directors  were  authorized  to  declare  his  stock 
forfeited.  Said  notice  was  received  by  the  defendant  in 
due  course  of  mail.  The  defendant  did  not  make  the 
payment  thus  required.  That  on  the  9th  day  of  Decem- 
ber,  1857,  the  directors  of  the  said  railroad  Qompany 
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pasaed  a  reeolntion  declaring  the  stock  of  forty-five  etock- 
holders  forfeited  for  the  non-payment  of  an  installment  of 
one  dollar  per  share,  duly  called,  and  of  which  the  parties 
respectively  had  had  dae  notice,  as  was  in  said  resolntion 
alleged.  The  defendant's  name  was  in  the  list  of  persons 
whose  stock  was  declared  forfeited  by  this  resolution.  It 
appeared  from  said  resolution,  that  upwards  of  29,000 
shares  of  stock  were  thus  declared  forfeited. 

From  these  facts  the  referee  found,  as  matter  of  law, 
that  the  plaintiffs  were  entitled  to  recover  of  the  defendant 
the  amount  of  the  said  order  or  draft  dated  January  15, 
IS57,  and  the  interest  thereon  accruing  since  the  same  be- 
came due  and  payable.  And  he  decided  and  reported  that 
the  plaintiffs  recover  against  the  defendant  the  sum  of 
1(1000,  and  interest  thereon,  making  a  total  of  $1162.14,  for 
which  sum,  and  costs  of  suit,  the  plaintiffs  were  declared 
entitled  to  judgment  against  the  defendant. . 

D.  Prattj  for  the  appellant. 

L  At  the  time  of  the  commencement  of  this  action,  the 
defendant  was  not  a  stockholder  in  the  company,  nor  was 
he  in  any  manner  .indebted  or  liable  to  the  company. 
1.  The  stock  for  which  he  originally  subscribed  had  been 
forfeited  under  the  seventh  section  of  the  railroad  act. 
(2  B.  S.  670,  5th  ed.)  (a.)  All  the  formalities  of  the  stat- 
ute were  observed  on  the  part  of  the  company  to  make 
the  forfeiture  legal  and  binding,  (b,)  The  referee  finds 
that  the  stock  of  the  defendant  was  legally  forfeited,  and 
his  decision  was  based  upon  that  assumption.  2.  By  the 
forfeiture,  the  defendant  ceased  to  be  a  stockholder,  and 
all  liability  to  the  company  upon  his  subscription  was  dis- 
charged.    (2  N.  T.  330.) 

n.  The  purpose  of  the  first  clause  of  the  tenth  section 
of  the  general  railroad  act  was  not  to  create  a  statutory 
liability  in  favor  of  creditors,  like  the  second  clause  of  the 
same  section,  or  like  the  personal  liability  clause  in  the 
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act  for  the  incorporation  of  manufacturing  and  banking 
companies,  but  rather  to  give  a  more  direct  remedy  to 
enforce  an  existing  liability.  1.  Independent  of  any  legie* 
lation,  a  judgment  creditor,  after  the  return  of  an  execu- 
tion nulla  bona,  could,  by  the  aid  of  a  court  of  equity, 
compel  the  application  of  unpaid  subscriptions  to  the 
satisfaction  of  his  debt.  (9  Paiges  152.  15  ffow.  U.  S. 
304.  3  Gom9t  415.  10  Paige,  290.)  (a.)  This  was  based 
upon  the  principle  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  security  of  its  creditors.  {Qa»e$ 
dted  supra,  aUo  15  Mass.  505.  16  id.  92.  3  Ma9ony  308.) 
(ft.)  Unpaid  subscriptions  constitute  a  portion  of  the  capi- 
tal stock  of  a  corporation.  2.  Hence  provision  is  made  by 
our  statute  for  enforcing  this  liability  in  regard  to  all  cor- 
porations, in  the  same  manner  substantially  as  the  judg- 
ment creditor  would  be  entitled  to  enforce  in  equity, 
without  the  aid  of  the  statute.  (2  R.  S.  465,  5th  ed.  3  id. 
766,  §  58,  5th  ed.)  3.  So  there  is  a  statutory  provision  in 
England,  by  which,  after  the  return  of  an  execution  nulla 
bona  against  a  railroad  corporation,  the  court  may  order 
an  execution  to  issue  against  a  delinquent  stockholder,  to 
collect  out  of  him,  for  the  satisfaction  of  the  judgment, 
the  amount  of  his  unpaid  subscription.  (8  and  9  Vietoriay 
ch.  16,  §§  36,  37.)  4.  At  common  law  it  seems  that  the 
company  could  also  be  compelled  by  mandamus,  at  the 
suit  of  a  judgment  creditor,  to  collect  unpaid  subscriptions 
sufficient  to  satisfy  the  debts  of  the  company.  (12  B.  B. 
88.  5  WaUSy  152.)  5.  This  equitable  liability  having 
been  recognized  and  acted  upon,  both  by  the  courts  and 
the  legislature,  long  anterior  to  the  act  of  1850,  it  is  clear 
that  the  purpose  of  the  legislature  was  to  provide  a  direct 
and  expeditious  method  of  enforcing  such  liability  by  an 
action  at  law. 

m.  The  liability  of  a  stockholder  to  a  creditor  of  the 
company  upon  his  unpaid  subscription  is  based,  therefore^ 
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upon  his  liability  to  such  company,  and  a  satisfaction  or 
discharge  of  such  liability  to  the  company,  before  the 
commencement  of  an  action  against  him  by  the  creditor, 
must  necessarily  discharge  him  from  the  claim  of  such 
creditor.  1.  It  is  clear  that  payment  to  the  company 
would  discharge  him,  as  well  from  all  claims  for  debts  of 
the  company  contracted  before  such  payment,  as  those 
contracted  afterwards.  2.  The  discharge  of  the  debt  due 
to  the  company,  by  a  forfeiture  of  the  stock,  is  equivalent 
to  payment.  The  presumption  is,  that  the  stock  is  worth 
par.  (Small  v.  Herkimer  Manufacturing  Go,^  2  N.  T.  330.) 
3.  At  all  events,  if  we  are  right  in  our  suggestions  as  to 
the  purpose  of  the  act,  the  right  of  the  plaintiff  to  recover 
must  depend  upon  the  existence,  at  the  time  of  the  com- 
mencement of  his  action,  of  an  unpaid  valid  subscription 
due  to  the  company.  4.  If  it  be  not  so,  then  the  company 
may  forfeit  a  subscriber's  stock  for  non-payment  of  calls, 
and  then  procure  some  creditor  to  bring  suit  and  compel 
payment,  and  thus  evade  the  decision  in  Small  v.  Herkimer 
Manufacturing  Go,^  (jmpra.)  5.  Again,  if  the  subscriber 
can  thus  be  compelled  to  pay,  after  forfeiture,  he  ought, 
upon  payment,  to  be  reinvested  with  his  stock,  but  it  will 
not  be  cldmed  that  there  is  any  method  by  which  that 
can  be  done,  (a.)  The  corporation  may  be  presumed  to 
have  elected  to  forfeit  the  stock  instead  of  collecting  the 
unpaid  subscription,  because  the  former  was  best  for  the 
interest  of  the  company.  (6.)  If  a  creditor  can  collect  such 
unpaid  subscription  after  forfeiture,  and  give  the  stock- 
holder the  right  to  be  reinvested  with  stock,  it  gives  the 
creditors  the  power  to  overrule  the  directors  in  th«  matter, 
(tf.)  The  right  to  collect,  without  giving  the  defendant 
the  right  to  the  stock,  would  work  manifest  injustice, 
(d)  That  the  defendant  would  have  no  right  to  the  stock 
again,  was  assumed  in  SmaU  v.  Herkimer  Manufacturing 
Go.^  and  is  manifestly  well  settled  law.  (13  Veiey^  428. 
Vol.  LXn.  29 
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lYounge  d  Collier,  98.  12  Wend.  61.  2  /S<ory'«  % 
§  1031.)  6.  Moreover,  suppose  a  creditor  had  collected 
the  whole  of  the  unpaid  subscription  before  proceedings 
taken  for  forfeiture ;  in  that  case,  the  right  of  the  company 
to  forfeit  the  stock  would  clearly  be  gone.  We  submit 
that  the  converse  of  the  proposition  is  equally  correct. 
7.  That  the  right  of  the  creditor  to  proceed  against  a  sub- 
scriber to  the  capital  stock  is  lost  by  a  forfeiture  of  the 
stock  on  the  part  of  the  company,  is  in  accordance  with 
all  the  analogies  of  the  law.  (a.)  It  may  be  likened  to 
the  liability  of  an  heir  or  devisee  for  the  debts  of  the  an- 
cestor. In  such  case,  if  his  estate  is  defeated — not  by  his 
own  act,  but  by  the  act  of  the  law — he  may  plead  the  fact 
in  bar  to  an  action  against  him  as  heir,  as  where  the  land 
has  been  sold  by  order  of  the  surrogate  to  pay  debts.  (26 
John,  414.)  (fi.)  So,  an  entry  for  condition  broken  annuls 
all  liens  and  covenants  attached  to  the  estate.  8.  Even  in 
the  case  of  a  direct  liability  created  by  statute,  the  statute 
is  not  to  be  construed  literally;  but  it  is  subject  to  an 
equitable  construction  for  the  purpose  of  doing  equity. 
(17  N.  Y.  458.) 

IV.  The  exemption  from  liability  claimed  on  behalf  of 
the  defendant  in  this  case,  is  based  upon  the  assumption 
that  the  forfeiture  of  his  stock  was  effected  in  good  faith 
on  the  part  of  the  company,  and  without  any  collusion 
with  the  defendant.  We  concede,  if  such  forfeiture  was 
the  result  of  collusion,  and  for  the  purpose  of  avoidii>g 
responsibility  to  the  creditors  of  the  company,  he  would 
be  liable. 

V.  No  claim  of  that  kind  can  be  raised  upon  this  appeal. 
1.  fTo  collusion  has  been  found  by  the  referee.  2.  In  hia 
opinion,  he  puts  his  decision  expressly  upon  the  ground 
that  the  defendant  became  liable  when  the  debt  was  con- 
tracted, and  could  only  discharge  such  liability  by  direct 
payment  to  the  company. 
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E,  A,  Broumy  for  the  respondeuts. 

I.  A  subscriber  to  original  articles  of  association  be- 
comes a  stockholder^  and  liable  to  the  corporation  to  the 
amount  of  his  subscription.  {Pierce  on  Am,  B.  R.  Law, 
56.  The  Troy  and  Boston  R.  B.  Co.  v.  TibbiU,  18  Barb. 
297.  Same  v.  Warren,  Id.  310.  Spear  v.  Crawford  14 
Wend.  20.  Og.  R.  dt  C.  R.  R.  Co.  v.  Frost,  21  Barb.  641. 
1  Shelford  on  Railways,  116,  ''Shareholder."  Id.  121. 
English  Statutory  definition  of  the  word.  Lake  Ontario^  do., 
R.  R.  Co.  y.  Mason,  16  N.  T.  451.)  No  question  was 
raised  on  the  trial  as  to  the  sufficiency  of  the  proof  of  the 
organization  of  the  company,  or  of  the  plaintiff's  being  a 
stockholder. 

n.  Being  thus  liable  on  his  subscription  to  the  corpora- 
tion itself,  the  defendant  is  equally  liable  to  creditors  of 
the  corporation  in  a  sum  equal  to  the  amount  unpaid  on 
his  subscription.  {Laws  of  1850,  eh.  212,  §  10.  Amended^ 
Laws  of  1854,  eh.  614,  §  16.  Pierce  on  Am.  R.  B,  Law,  510, 
and  note  4,  and  cases  cited  in  the  note.)  Stockholder  liable 
for  debts  contracted  while  he  was  a  stockholder.  {Moss 
V.  Oakley,  Bronson,  J.,  2  HiU,  265.  McCuUough  v.  Moss,  5 
Benioj  567.  Allen  v.  Sewall,  2  Wend.  327.  S.  C,  6  id. 
335.  19  N.  T.  119.  5  Bingham^  521.  lid.  110.  18 
Barb.  152.  9  Bam.  dt  Ores.  356.  Coming  dk  Homer  v. 
MeCullough,  1  N.  T.  47,  56  <o  58.  5  Hill,  131.  7  Barb. 
279.  Redfield  on  Railroads,  603,  608,  and  note  9.  Woodr 
ruff  dk  Beech  Iron  Wo^ks  v.  Ohittendeny  4  Bosw.  406.) 

m.  A  change  of  the  charter  of  the  company,  (under 
the  act  of  April  6, 1857,)  forms,  in  this  case,  no  defense. 
It  would  furnish  no  defense  to  the  defendant  against  an 
action  by  the  coi'poration  to  recover  the  amount  unpaid 
on  his  subscription ;  and  certainly  such  alteration  would 
be  no  defense  against  a  creditor  who  became  such  before 
the  alteration  was  made,  and  when  the  stockholder's  lia- 
bility became  fixed  for  the  indebtedness  of  the  company, 
i.  e.,  the  debt  being  contracted  while  he  held  stock,  a  por- 
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tion  of  which  was  unpaid.  (Pierce  on  Am.  It.  jB.  Law^  78 
to  100,  and  cases  cited  in  noteSj  as  follows  :  p.  78,  note  2  ;  p, 
79,  note  1 ;  pp.  87,  90,  95  and  96,  note  1.) 

IV.  The  main,  if  not  the  only  defense  relied  on  by  the 
defendant  in  this  case,  is  the  alleged  forfeiture  of  his  stock, 
on  the  9th  of  December,  1857,  long  atlter  the  existence  of 
this  debt  against  the  corporation.  {General  Railroad  Law 
of  1850,  p.  215,  §  7.)  Such  a  defense  is  unavailing  to  the 
defendant,  for  the  following  reasons :  1st.  The  defendant 
was  a  stockholder  at  the  time  the  debt  was  contracted  by 
the  corporation,  and  held  stock  to  the  amount  of  $6000, 
$5400  of  which  remained,  and  still  remains,  unpaid  to  the 
company.  {See  cases  cited  under  2d  pointy  and  19  John. 
456,  .note  a.)  2d.  His  stock  was  never  legally  forfeited 
by  the  company,  (a.)  The  resolution  of  August  20,  1857, 
was  inoperative  for  the  purpose  of  laying  a  foundation  for 
the  forfeiture  of  stock,  because  it  contains  no  provision  of 
that  kind,  nor  does  it  name  the  defendant  as  one  against 
whom  it  was  intended  to  operate,  (i.)  The  resolution  of 
September  17,  1857,  is  illegal  and  inoperative  for  the  pur- 
pose aforesaid,  because  it  does  not  require  payment  by  the 
defendant  of  the  installment  mentioned  in  it,  or  that  his 
'  stock  would  be  forfeited  to  the  use  of  the  company.  It  is  not 
in  accordance  with  section  7  of  the  railroad  law.  (<?.)  The 
notice,  dated  September  17,  1857,  was  illegal  and  inopera- 
tive for  the  purpose  aforesaid,  because  it  was  not  preceded 
by  proper  action  on  the  part  of  the  corporation  to  warrant 
a  notice  of  forfeiture ;  and  the  notice  did  not  state  that 
the  stock  would  be  forfeited,  with  all  previous  payments 
thereon,  to  the  use  of  the  company  in  case  of  failure  to 
pay  the  installment  of  one  per  cent,  {d,)  The  resolution 
of  December  9  does  not  purport  to  forfeit  the  defendant's 
stock,  and  all  previous  payments  thereon,  for  the  use  of 
the  company,  nor  is  there  any  evidence  in  the  case  to 
show  a  compliance  on  the  part  of  the  corporation,  with 
the  provisions  of  section  7  of  the  railroad  law.     (e.)  On 
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the  contrary,  the  last  named  resolution  contains  provisions 
which  might  effectually  prevent  the  corporation  from  be* 
coming  possessed  of  the  defendant's  shares  of  stock. 
(/.)  The  referee  has  not  found,  as  a  fact,  that  the  defend- 
ant's stock  was  forfeited,  (g.)  The  proceedings  to  forfeit 
stock  were  collusive  and  fraudulent,  and  the  referee  might 
well  have  so  found,  as  matter  of  fact. 

V.  Whether  the  pretended  forfeiture  was  or  was  not 
valid  and  effectual  to  deprive  the  defendant  of  his  stock, 
and  to  discharge  him  from  further  liability  to  the  corpora^* 
tion  for  the  amount  unpaid  on  his  subscription,  the  rights 
of  creditors,  whose  demands  existed  before  forfeiture,  could 
not  be  affected  thereby.    {Oases  cited  under  2d  point.) 

By  the  Courty  Mullin,  J.  The  defendant  is  liable  to  the 
plaintiffs  in  this  action,  provided  he  was  a  stockholder  in 
the  Sacket's  Harbor  and  Saratoga  Railroad  Company, 
owning  unpaid  stock  therein  when  this  action  was  brought. 
That  he  subscribed  for  stock  in  said  company,  and  that  he 
never  paid  for  it,  are  undisputed  facts  in  the  case.  In 
1857,  after  the  debt,  for  the  recovery  of  which  this  action 
is  brought,  was  contracted,  the  railroad  company  forfeited 
the  defendant's  stock  and  all  payments  made  thereon,  to 
the  use  of  the  company,  in  conformity  to  the  provisions 
of  section  7  of  the  general  railroad  act  of  1850.  {Laws  of 
1850,  eh,  140.)  That  section  provides  that  the  directors 
may  require  the  subscribers  to  the  capital  stock  to  pay  the 
amount  by  them  subscribed,  in  such  manner  and  in  such 
installments  as  they  may  deem  proper.  If  any  stockholder 
shall  neglect  to  pay  any  installment,  as  required  by  a 
resolution  of  the  board,  it  shall  be  authorized  to  forfeit  his 
stock  and  all  j)revious  payments  thereon,  after  notice  in 
the  manner  required  by  said  section.  The  plaintiffs'  coun- 
sel makes  some  criticism  upon  the  proceedings  of  the 
directors,  but  I  believe  they  are  in  compliance  with  the 
section  under  consideration.    I  do  not  understand  the 
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plaintiffs'  counsel,  or  the  referee,  to  deny  but  that  the  de- 
fendant is  released  from  liability  to  the  plaintiffs,  if  the 
directors  had  the  power  to  declare  a  forfeiture  of  the  stock, 
and  if  such  forfeiture,  when  made,  binds  the  creditors  of 
the  company.  But  it  is  insisted  that  a  forfeiture  of  stock 
binds  the  company  only ;  but  the  creditors  are,  notwith- 
standing the  forfeiture,  at  liberty  to  enforce  the  payment 
of  their  debts,  so  long  as  the  stock  is  not  actually  paid  up. 
The  question  is  one  of  great  importance,  and  not  free  from 
difficulty. 

The  110th  section  of  the  general  railroad  act,  which 
gives  the  right  of  action  against  the  stockholders  in  favor 
of  the  creditors  of  the  company,  as  amended  in  1854,  is  in 
these  words :  ^^  Each  stockholder  of  any  company  formed 
under  this  act  shall  be  individually  liable  to  the  creditors 
of  such  company  to  an  amount  equal  to  the  amount  un- 
paid on  the  stock  held  by  him,  for  all  the  debts  and  liabil- 
ities of  such  company,  until  the  whole  amount  of  the 
capital  stock  so  held  by  him  shall  have  been  paid  to  the 
company."  The  right  thus  given  to  the  creditors  is  either 
wholly  independent  of  the  powers  vested  in  the  directors 
of  the  corporation  over  the  stock  and  the  holders  thereof, 
of  it  is  subject  thereto. 

Let  us  examine  the  question  upon  the  first  hypothesis — 
that  the  right  of  action  is  given  to  the  creditors  of  the 
company,  wholly  independent  of  the  powers  of  the  direct- 
ors of  the  corporation.  In  the  first  place,  the  lien,  if  I  may 
so  term  it,  which  the  statute  gives,  exists  in  favor  of  a  sin- 
gle creditor  for  a  sum  hbwever  small,  and  is  operative  upon 
all  the  stockholders  whose  stock  is  unpaid,  no  matter  how 
large  the  amount  of  such  unpaid  stock  may  be — a  burden 
wholly  unnecessary  and  uncalled  for.  2d.  .While  a  cred- 
itor may  be  proceeding  to  collect  his  debt  against  a  stock- 
holder, the  company  is  at  liberty  to  proceed  and  forfeit  his 
stock,  and  when  the  whole  amount  of  unpaid  stock  is  col- 
lected^ the  company  may  have  forfeited  the  stock,  and 
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thus  the  stock  be  in  fact  paid  for,  and  yet  the  stockholder 
not  be  able  to  obtain  a  single  share.  3d.  The  directors 
having  no  power  to  interfere  with  the  creditor's  claim 
against  the  stockholders,  they  cannot  compromise  the  debt, 
however  beneficial  such  an  arrangement  might  be  to  the 
corporation  or  its  creditors.  If  the  directors  could  obtain 
from  any  embarrassed  stockholder  a  surrender  of  his  stock, 
and  twenty-five  or  fifty  per  cent  of  the  amount  due  upon 
it,  in  consideration  of  a  release  from  liability  for  the  residue, 
it  would  be  for  the  advantage  of  all  concerned  to  accept  it. 
But  if  there  is  no  such  power  in  the  directors,  the  benefit 
must  be  lost,  because'  the  company  owes  a  trifling  debt, 
with  ample  means  to  pay  it.  If,  on  the  other  hand,  this 
right  of  the  creditor  is  subordinate  to  the  power  of  the 
directors,  conferred  by  the  general  railroad  act,  to  forfeit 
stock,  and  generally  to  manage  the  financial  affairs  of  the 
corporation  in  good  faith,  and  to  the  promotion  of  the  in- 
terests of  the  parties  concerned,  I  can  perceive  no  harm 
that  can  be  done  to  the  creditors  or  stockholders,  while 
the  means  of  the  company  are  applied  to  the  payment  of 
its  debts,  and  to  carrying  out  the  objects  and  purposes  of 
its  creation.  The  provisions  of  the  statute  under  consid- 
eration can  only  have  effect  while  the  corporation  is 
solvent;  for  when  it  becomes  insolvent,  the  policy  of  our 
law  has  been  to  place  all  creditoi^s  upon  an  equality ;  to 
take  away  all  preference  of  one  creditor  over  another,  and 
through  a  receiver  to  collect  the  amount  due  for  stock,  and 
apply  the  same,  with  the  other  assets  of  the  corporation, 
in  payment  of  its  debts.  (3  B.  &  761,  §§  41  to  104,  both 
inclusive^  5th  ed.)  But  if  each  creditor  may  enforce  payment 
by  action,  regardless  of  the  rights  of  others,  the  benefit  of 
the  provisions  of  the  Eevised  Statutes  are  lost,  and,  as  to 
this  class  of  corporations,  virtually  repealed.  It  obviously 
was  not  the  intention  of  the  legislature  to  give  to  the  cred- 
itors of  a  railroad  corporation  an  absolute  right  of  aqtion 
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against  a  stockholder,  which  overrides  all  the  rights  of  the 
company,  becanse  it  gives  the  right  only  so  long  as  the 
stock  remains  unpaid  to  the  company.  Thas  providing 
that  a  voluntary  or  compulsory  payment  to  the  company 
destroyed  all  right  of  action  in  favor  of  the  creditors.  If  it 
had  been  intended  to  give  an  action  to  the  creditor,  wholly 
regardless  of  the  rights  of  the  corporation,  the  legislature 
would  have  prohibited  payment  to  the  company,  and 
thereby  secured  the  preference.  But  it  was  assumed  that 
the  directors  would  practice  good  faith,  and  that  moneys 
paid  to  it  would  be  applied,  in  the  regular  course  of  busi- 
ness, to  pay  the  debts  of  the  corporation.  The  right  of 
the  creditor  to  sue  the  stockholder  was  only  given  in  order 
that  the  former  might  obtain  his  payment  without  being 
subjected  to  the  delay  resulting  from  either  wilful  or  negli- 
gent omission  of  the  directors  to  enforce  the  payment  of 
the  amount  due  for  stock.  For  these  and  other  reasons 
that  might  be  suggested,  I  am  of  the  opinion  that  the  right 
of  the  creditor  to  sue  the  stockholder  is  not  independent 
of,  but  subordinate  to,  the  right  of  the  directors  of  the 
corporation  to  compromise  the  debt  or  to  forfeit  the  stock 
of  the  stockholder.  The  power  to  forfeit  the  stock  in  the 
manner  prescribed  is  clearly  given,  and,  like  any  other 
power  conferred  on  the  directors,  is  to  be  exercised  or  not 
at  the  discretion  of  thdse  to  whom  it  is  given.  The  only 
limitations  on  the  powers  are,  1st.  That  it  be  done  in  the 
manner  prescribed;  and,  2d.  In  good  faith. 

In  this  case,  the  directors  have,  in  the  manner  indicated, 
forfeited  the  defendant's  stock,  and  in  the  absence  of  any 
evidence  of  bad  faith,  we  are  bound  to  assume  it  to  have 
been  done  bona  fide.  What  was  the  effect  of  this  forfeiture 
upon  the  rights  and  liabilities  of  the  defendant  ?  That  he 
lost  the  whole  of  his  stock  and  the  payments  made  thereon, 
the  statute  declares.  Does  he,  nevertheless,  still  remain 
liable  to  creditors  ?    The  remedies  are  wholly  inconsistent, 
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and  cannot  exist  together.  The  one  proceeds  upon  the 
assamption  that  he  retains  his  stock,  the  other  that  he  has 
elected  to  abandon  it  The  one  perfects,  if  successful,  the 
title  to  his  stock,  the  other  sweeps  it  away  altogether. 
"When,  therefore,  the  proceedings  were  complete,  the  for- 
feiture was  perfect,  and  the  defendant  ceased  to  be  a  stock- 
holder in  the  company.  By  the  very  terms  of  the  act, 
the  person  sued  must  be,  when  sued,  a  holder  of  unpaid 
stock,  and  such  holding  and  liability  for  debts  must  coexist 
at  the  same  time ;  and  the  latter  cannot  arise  except  from 
and  out  of  the  former.  After  forfeiture,  ithere  cannot  be 
either  a  right  to  stock  or  liability  as  a  stockholder.  The 
right  to  forfeit  the  stock  is  perfect;  it  is  not  in  terms  con- 
trolled in  any  respect.  We  cannot  control  it  by  construc- 
tion or  implication,  by  reason  of  the  provision  authorizing 
the  creditors  of  the  corporation  to  sue ;  because  that  right 
can  have  all  the  effect  intended  without  interfering  with 
the  authority  of  the  directors  to  forfeit.  The  one  con- 
struction gives  full  effect  to  all  the  provisions  of  the  statute ; 
prevents  unjust  preferences;  enables  corporations  to  trans- 
act their  business  in  a  way  to  secure  and  promote  the  in- 
terest of  stockholders;  while  the  other  defeats  all  these 
ends,  and  cripples  and  unnecessarily  embarrasses  the  action 
of  the  directors,  and  the  operations  of  the  corporation.  If 
the  creditor  is  not  bound  by  the  act  of  forfeiture,  then 
is  the  forfeiture  a  mere  sham — a  cheat  It  cannot  be  pos- 
sible that  the  legislature  inteuded  to  compel  the  stock- 
holder to  pay,  and  at  the  same  time  permit  the  directors 
to  forfeit  his  stock.  Yet  both  results  may  be  attained 
without  the  creditor  or  company  being  aware  of  the  action 
of  the  other.  The  answer  to  the  position  that  the  right 
of  the  creditor  is  subordinate  to  the  right  of  the  company 
to  forfeit,  is,  that  if  such  right  exists  it  enables  the  direct- 
ors to  release  the  stockholders  to  the  prejudice  of  the 
creditors;  that  every  solvent  stockholder  may  be  thus 
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released,  leaving  the  debts  wholly  unpaid.  If  the  directors 
should  intentionally  discharge  the  stockholders,  leaving 
the  debts  unpaid,  it  would  be  a  fraud  on  the  creditors,  and 
therefore  void.  If  it  was  done  in  good  faith,  having  due 
regard  to  the  rights  and  interests  of  both  creditors  and 
stockholders,  I  can  perceive  no  reason  why  it  is  not  both 
legal  and  proper.  If  we  are  to  forbid  the  exercise  of 
corporate  powers,  because  they  may  be  abused,  we  may, 
for  a  like  reason,  prohibit  the  exercise  of  judicial  and 
legislative  power.  While  every  security  compatible  with 
the  rights  of  corporations  should  be  given  to  their  creditors, 
it  is  not  wise  or  just  to  afford  them  protection  by  the  sacri- 
fice of  the  rights  of  stockholders  or  of  the  corporations 
themselves. 

I  have  already  alluded  to  the  right  of  a  corporation  to 
compromise  with  its  debtors,  by  accepting  less  than  the 
whole  debt  and  releasing  the  residue.  This  power  is  not 
specifically  given  to  corporations,  but  it  results,  or  is  neces- 
sarily implied,  from  the  right  of  the  company  to  own  and 
dispose  of  property,  and  to  manage  and  control  it.  Debts 
are  as  much  a  resource  with  which  to  pay,  as  is  the  unpaid 
stock.  Both  are  but  debts,  and  were  it  not  for  the  right 
given  to  creditors  to  sue  the  stockholders,  no  one  would 
pretend  that  the  company  could  not  compromise  a  debt 
due  to  it  for  stock  as  efiectually  as  one  for  cloth  or  lumber. 
Under  the  authority  to  compromise,  the  creditors  or  stock- 
holders i(Lay  be  as  effectually  injured  as  by  the  forfeiture 
of  stock.  Yet  it  will  not  be  pretended  that  a  compromise 
made  in  good  faith  is  not  binding  as  well  upon  creditors 
as  stockholders. .  (Emmet  v.  Beedj  4  Seld.  •  312.  ffydcj 
receiver^  v.  Lynde^  4  Comst  387.)  In  the  latter  case  the  de- 
fendant became  insured  in  the  Chenango  Mutual  Insurance 
Company,  and  gave,  in  accordance  with  the  charter,  his 
premium  note  for  (83.20,  and  paid  five  per  cent  Soon 
after,  he  sold  the  insured  property,  and  by  an  agreement 
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,  with  the  company  his  note  was  surrendered.  The  com- 
pany afterwards  became  insolvent  The  receiver^  finding 
that  the  insured  did  not  pay  to  the  company  his  share  of 
the  losses  which  had  accrued  before  the  surrender  of  his 
policy,  sued  on  the  note,  claiming  to  recover  upon  it  its 
share  of  the  losses  and  expenses.  By  the  charter  the  com- 
pany had  the  right  to  surrender  the  note  on  payment  of  its 
share  of  losses,  &c.,  the  policy  being  at  an  end  by  the  sale 
of  the  property  insured.  It  will  be  seen  that  by  the  settle- 
ment a  share  of  the  losses,  &c.,  for  which  the  defendant 
was  unquestionably  liable,  was  thrown  upon  other  persons 
insured,  or  upon  those  whose  property  was  destroyed,  or 
to  whom  the  company  was  indebted.  Yet  the  Court  of 
Appeals  very  properly  held  the  settlement  conclusive, 
being  made  in  good  faith.  Bronson,  J.,  says :  "  If  the 
settlement,  though  a  lawful  act  in  itself,  had  been  made 
for  an  illegal  purpose,  if  for  example  the  parties  had  known 
that  there  were  valid  claims  against  the  company,  to  the 
payment  of  which  the  defendant  ought  to  contribute,  and 
yet  the  note  was  given  up  without  consideration,  for  the 

* 

purpose  of  defrauding  either  the  creditors  or  the  members 
of  the  corporation,  the  person  defrauded  would  undoubt- 
edly have  a  remedy,  '*  *  *  at  the  most,  the  evidence 
only  shows  that  the  company  made  a  bad  bargain,  and 
that  is  far  enough  from  making  out  such  a  case  as  would 
enable  creditors  or  any  one  felse  to  set  aside  the  transac- 
tion." These  remarks  of  the  learned  judge  apply  with  all 
their  force  to  the  case  at  bar.  The  corporation  acting,  as 
I  presume,  in  good  faith,  have,  in  conformity  with  the 
charter,  forfeited  the  stock  of  the  defendant  He  thereby 
ceased  to  be  liable  to  the  creditors  of  the  company,  and  this 
action  cannot  be  maintained.  If  the  directors  fraudulently 
forfeited  the  stock,  and  thereby  released  the  defendant 
from  liability  to  the  plaintiffs,  the  forfeiture  is  void,  and 
the  defendant  liable,  notwithstanding. 


460        CASES  IN  THE  SUPREME  COURT. 

Pinckney  v.  Pomeroy. 

The  jadgznent  shoald  be. reversed,  and  a  uew  trial  had 
before  another  referee,  in  conformity  to  oar  practice  in  this 
district;  costs  to  abide  the  event 

Kew  trial  granted. 

[OswBOO    Gbsbbal    TbbMi   July   8,    1862.    Mitttin,  Morgan   and    Baem^ 
Jiutioefl. 
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PiNCKNBY  V%.   POMBROY. 

The  plaintiff,  to  enable  L.  to  pay  for  property  pnrchased  of  C,  signed,  as 
Borety,  the  note  of  L.  for  |96.  Previons  to  the  execution  of  this  note,  and 
to  induce  the  plaintiff  to  sign  it  as  surety,  L.  promised  to  giro  him,  by  way 
of  indemnity,  a  note  signed  by  himself  and  the  defendant.  This  note  was 
subsequently  given.  When  the  C.  note  became  due,  the  money  to  pay  it 
was  borrowed  of  A.  on  the  note  of  the  plaintiff  and  L.,  and  paid  to  0.  The 
amount  so  l)orrowed  of  A.  was  paid  to  him  by  the  plaintiff  In  an  action  to 
recover  of  the  defendant  the  money  so  paid ; 

Httdf  1.  That  in  the  note  to  A.,  L.  was  the  principal  debtor,  and  the  plaintiff  was 
the  surety ;  that  so  long  as  the  principal  borrowed  money  on  the  credit  of 
the  surety,  the  debt  paid  thereby  was  only  paid  mb  tnodo ;  it  existed  still ; 
and,  as  between  them,  it  was  virtually  unpaid. 

2.  That  the  defendant's  note  was  an  operative  security  until  the  debt  for  which 
the  plaintiff  was  liable  was  paid  by  the  principal — ^paid  not  technically,  but 
really. 

8.  That  the  law  would  not  declare  a  debt  paid,  when  the  money  to  pay  it  was 
borrowed  on  the  credit  of  the  first  sf^rety. 

4.  That  there  was  nothing  in  the  case  to  show  that  the  plaintiff  had  given  time 
to  the  principal  debtor,  so  as  to  discharge  the  defendant. 

6.  That  the  plaintiff  was  not  in  a  situation  to  give  time,  until  he  had  paid  the 
debt  and  had  thereby  a  right  of  action  against  both  the*  principal  and  surety. 

6.  That  indorsing,  Arom  time  to  time,  L.'s  paper,  to  take  up  prior  paper,  was 
not  giving  or  extending  time. 

7.  That  there  was  a  valid  consideration  for  the  defendant's  promise  contained 
in  the  note  signed  by  him  as  surety  for  L.,  to  indemnify  the  plaintiff. 

THIS,  action  was  brought,  in  a  justice's  court,  upon  a 
promissory  note,  dated  June  12,  1858,  signed  by  one 
Lathrop  and  the  defendant,  and  delivered  to  the  plaintiff, 
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Pinckney,  to  secure  him  on  a  note  he  had  signed  for  the 
benefit  of  Lathrop.  Pomeroy,  the  defendant,  did  not 
sign  the  note  until  several  days  after  it  had  been  signed 
by  Lathrop  and  delivered  to  the  plaintiff;  and  the  note 
signed  by  Lathrop  and  Pinckney  had  also  been  delivered. 
The  note  indorsed  for  Lathrop  by  the  plaintiff  was  drawn 
for  $95,  and  delivered  to  one  Carpenter  in  payment  for  a 
horse,  bought  of  the  latter  by  Lathrop.  The  note  so 
given  to  Carpenter  was  afterwards  paid  by  Lathrop,  with 
money  he  borrowed  of  one  Amidon,  to  the  amount  of 
(90,  and  the  balance  on  a  judgment  and  execution  out 
of  Lathrop's  property.  But  the  money  borrowed  of  Amidon 
was  obtained  upon  a  note  made  by  Lathrop  and  signed 
by  Pinckney,  for  $100,  dated  June  13,  1859,  payable  in 
one  year,  for  the  purpose  of  paying  th«  note  held  by  Car- 
penter. Ninety  dollars  of  it  was  thus  applied,  and  the 
balance  of  $10  paid  on  an  old  debt  due  from  Lathrop 
to  Amidon.  Of  the  making  this  note  and  the  procuring 
the  money  of  Amidon  the  defendant  knew  nothing.  The 
note  held  by  Amidon  was  paid  by  Pinckney  after  it  fell 
due,  in  1860.  Pinckney  claimed,  in  the  action  before  the 
justice,  to  recover  of  Pomeroy  on  the  note  in  suit,  so 
much  of  the  sum  paid  Amidon  as  the  note  held  by  Car- 
penter would  have  amounted  to,  less  the  sum  of  about 
$13  collected  by  execution  of  Lathrop ;  and  he  claimed 
that  the  note  in  suit,  though  given  as  a  security  to  the 
note  held  by  Carpenter,  continued  as  a  security  for  the 
note  held  by  Amidon. 

The  justice  gave  judgment  for  the  plaintiff  for  $97.11, 
which  the  county  court  reversed,  and  the  plaintiff  appealed 
to  this  court 

Mr,  Burdiekj  for  the  appellant 

L  The  note  in  suit  was  given  by  Lathrop  as  principal, 
and  signed  by  the  defendant  as  accommodation  maker^ 
upon  the  condition  that  the  plaintiff  would  sign  a  note  for 
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like  amount  with  Lathrop  as  principal  and  as  accommo- 
dation maker  for  him  to  Carpenter.  The  incurring  the 
liability  by  the  plaintiff  to  pay  the  Carpenter  debt,  was  a 
good  and  valid  consideration  for  the  note  in  suit,  which 
was  given  in  pursuance  of  the  agreement  between  the 
plaintiff  and  Lathrop,  assented  to  by  the  defendant,  and 
when  he  signed  the  note  the  defendant  became  a  party  to 
the  agreement  with  Lathrop  to  indemnify  the  plaintiff. 
The  defendant's  undertaking  related  back  to  the  signing 
by  the  plaintiff.  The  defendant  bcame  bound  on  the  exe- 
cution and  delivery  of  the  note ;  and  became  liable  to  pay 
on  payment  by  the  plaintiff. 

n.  The  continuing  by  the  plaintiff  of  his  liability  by 
signing  another  note  with  Lathrop  for  the  same  purpose, 
by  the  note  to  Amidon,  neither  discharged  the  plaintiff 
nor  the  defendant  from  the  original  liability.  The  plain- 
tiff's liability  continued  for  the  same  object  and  purpose, 
until  he  paid  the  Amidon  note.  The  defendant's  liability 
continued,  and  he  became  liable  to  pay  on  payment  by  the 
plaintiff.  The  taking  up  of  the  Carpenter  note  by  another 
note  made  by  Lathrop  and  the  plaintifl^  and  the  time 
thereby  extended^  did  not  operate  as  a  discharge  of  the 
defendant.  {See  Ghapmah  v.  Jenkinsj  31  Barb.  164;  14 
Conn.  334;  11  i^.  H.  390;  18  i^.  T.  327;  8  Pick.  522; 
1  Sill,  516.)  The  opinion  of  the  court  in  31  Barbaur^ 
states  the  principle  that  governs  such  cases. 

in.  There  was  no  substantial  change  of  Lathrop's  cir- 
cumstances ;  nor  was  it  satisfactorily  shown  to  the  justice 
that  the  defendant  was  at  all  prejudiced  by  the  extending 
of  the  time  by  the  second  note.  The  finding  of  the  justice 
upon  that,  and  all  other  questions  of  fact^  was  authorized 
by  the  evidence,  and  will  not  be  questioned  in  this  court. 
The  evidence  objected  to  was  competent  to  show  the 
agreement  and  consideration  upon  which  the  notes  were 
given ;  besides,  it  would  be  hardly  proper  to  raise  it  here, 
the  case  having  proceeded  upon  other  grounds. 
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rV*.  From  the  evidence,  the  justice  was  authorized  to 
find,  as  matter  of  fact,  that  the  plaintiff  borrowed  the  money 
with  which  the  note  to  Carpenter  was  taken  up  or  paid. 
Amidon  testifies  :  "  When  I  let  Pinckney  have  the  money 
he  gave  the  credit  to  the  plaintiflF."  . 

y.  Equitably  the  judgment  of  the  justice  should  stand. 
The  essence  of  the  arrangement  was,  that  the  defendant 
was  to  indemnify  the  plaintiff  and  save  him  harmless. 
The  recovery  before  the  justice  was  nothing  more. 

Mr.  Hortofiy  for  the  respondent 

I.  The  payment  of  the  note  held  by  Carpenter  canceled 
the  note  in  suit,  and  discharged  Pomeroy  from  any  obli- 
gation. 1.  There  can  be  no  question  that  the  contract  of 
the  defendant,  expressed  by  the  note  in  suit,,  was  a  surety- 
ship or  guaranty,  whereby  he  undertook  that  Lathrop 
would  pay  the  note  held  by  Carpenter,  and  to  save  harm- 
less the  plaintiff  if  he  did  not.  2.  The  note  in  suit  was 
given  to  secure  the  payment  of  the  note  held  by  Carpen- 
ter. That,  note  having  been  paid,  the  note  in  suit,  which 
is  merely  a  guaranty  of  its  payment,  is  canceled  and  be- 
comes void.  (Surge  an  Surett/shipy  119.)  3.  The  mere 
fact  that  the  plaintiff*  signed  a  note  as  surety  for  Lathrop, 
on  which  the  money  was  borrowed  of^  Amidon  to  pay  the 
note  held  by  Carpenter,  cannot  continue  the  defendant's 
liability  without  greatly  altering  his  contract  of  surety, 
and  depriving  him  of  rights.  (Bathbone  y.  Warren^  10  John. 
587.  Walsh  v.  Bailiey  Id.  180.  Elmendorph  v.  Tappan^  5 
id.  176.)  A  surety  can  only  be  held  to  the  precise  con- 
tract he  makes.  (1  Story's  Uq.  Jur.  ch.  7,  §  325.  Nisbet 
V.  Smith,  2  Braton  Ch.  579,  and  cases  cited  in  notes  thereto.) 
(a.)  Pomeroy  became  surety  for  the  payment  of  the  note 
held  by  Carpenter.  To  be  sure  it  was  paid,  by  money 
borrowed  of  Amidon  on  a  note  to  which  the  plaintiff  was 
surety.  But  this  could  not  afiect  Pomeroy,  especially  as 
he  was  not  a  party  to  the  arrangement.     (J.)  If  Pomeroy 
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be  held  to  indemnify  the  plaintiff  for  paying  the  note  to 
Amidon,  his  right  to  have  proceeded  against  his  principal 
was  deferred  one  year.  He  is  also  made  sarety  for  another 
debt  of  910.  {e.)  The  evidence  shows  that  Lathrop  bor- 
rowed money  of  Amidon  on  his  note  guarantied  by  the 
plaintifi^  part  of  which  was  applied  on  a  different  debt  of 
Lathrop's,  and  part  on  the  note  held  by  Carpenter.  4.  The 
cases  of  Chapman  v.  Jenkiniy  (31  Barb,  164,)  and  Pond  v. 
Olarky  (14  Conn,  334,)  do  not  apply.  There  the  mortga- 
gors gave. the  mortgages  in<juestion  to  secure  their  own 
indorser  for  their  own  benefit  There  is  no  question  of 
suretyship  in  those  cases. 

IL  The  contract  of  Pomeroy,  in  signing  the  note  in  suit, 
was  without  any  consideration  and  void.  1.  The  consid- 
eration was  a  precedent  debt,  or  antecedent  liability 
already  incurred.  2.  The  note  signed  by  Lathrop  and 
Pinckney  had  been  delivered  to  Carpenter  for  the  horse, 
five  days  before  the  plaintiff  obtained  Pomeroy's  signa- 
ture to  the  note  in  suit,  having  had  no  previous  knowledge 
of  the  transaction.  3.  Pinckney  lost  no  rights  on  the  faith 
of  Pomeroy's  signing  the  note  in  suit,  nor  incurred  any 
liability.  The  liability  had  already  been  incurred  without 
any  knowledge  of  the  defendant  The  authorities  are 
clear  on  the  point  that  the  contract  of  Pomeroy  was  with- 
out consideration.  (Ooimtoek  v.  Smithy  7  John.  87.  Lnh 
ingston  v.  Rogers^  1  Oaines^  584  UUiott  v.  Oumj  7  Har,  dk 
John.  457.     Bix  v.  Adam$,  9  Verm.  233.) 

By  the  Courts  Mullin,  J.  The  plaintiff,  to  enable  La- 
throp to  pay  for  the  horse  purchased  of  Carpenter,  signed 
the  note  of  Lathrop,  as  surety,  for  $95,  payable  in  one  year. 
Before  this  note  was  signed,  and  as  an  inducement  for  the 
plaintiff  to  sign  it  as  Burety,  Lathrop  promised  to  give  him 
a  note  signed  by  the  defendent  as  security  for  his  (the 
plaintiff's)  signing  the  Carpenter  note.  And  in  a  few  days 
after  the  latter  note  was  signed,  the  parties  met,  and  the 
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note  in  suit  was  drawn,  signed  and  delivered  to  the  plain- 
tiff,  in  pur&nance  of  the  arrangement  aforesaid.  When 
the  Carpenter  note  became  due,  the  money  to  pay  it  was 
borrowed  of  Amidon^  on  a  note  of  the  plaintiff  and  La- 
throp,  ap.d  (95  of  the  money  so  received  was  paid  to  Car- 
penter, and  the  balance  was  collected .  oat  of  Lathrop's 
property.  The  plaintiff  paid  Amidon,  and  brings  this 
suit  to  recover  of  the  defendant  the  money  so  paid. 

The  plaintiff  was  surety  for  Lathrop,  to  Carpenter ;  the 
defendant  became  surety  for  Lathrop  to  the  plaintiff. 
Both  became  liable,  without  any  actual  consideration  mov- 
ing to  them  from  any  other  person.  The  defendant's  note 
was  delivered  to  the  plaintiff  to  indemnify  him  for  such 
sums  as  he  might  pay  on  the  Carpenter  note ;  and  until 
the  plaintiff  paid,  there  was  no  right  of  recovery  against 
the  defendant  The  plaintiff  has  paid  the  money  bor- 
rowed  to  pay  Carpenter,  and  claims  to  recover  the  money 
thus  paid,  and  he  is  met  by  the  objection  that  he  did  not 
pay  the  debt  which  the  note  in  suit  was  given  to  secure,  but 
that  the  note  was  paid  by  Lathrop,  and  that  the  obligation 
of  the  defendant  as  a  surety  cannot  be  extended  to  the 
debt  to  Amidon. 

That  the  debt  to  Carpenter  was  paid  cannot  be  denied ; 
that  it  was  paid  by  Lathrop  with  his  own  money,  is  not 
true.  In  the  note  to  Amidon,  Lathrop  was  the  principal 
debtor,  and  the  plaintiff*  was  the  surety ;  the  money  real- 
ized was,  in  theory,  his  money,  and  was  appUed  in  ex- 
tinguishment of  his  debt  Upon  the  payment  of  the 
Carpenter  note,  it  was  extinguished,  and  no  right  of  action 
existed  in  favor  of  the  plaintiff,  either  on  the  note  or  for 
money  paid.  The  same  would  have  been  true,  had  the 
plaintiff  loaned  the  money  to  Lathrop.and  taken  hisnote  for 
the  amount  In  either  case  the  Carpenter  note  would  be  paid, 
but  the  principal  had  not  paid  the  debt,  so  as  to  relieve  the 
surety  from  the  liability  which  he  assumed,  as  surety. 

As  long  as  the  principal  borrowed  money*  on  the  credit 
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of  the  surety,  the  deht  paid  thereby  was  only  paid  «ii 
mode ;  it  existed  still ;  as  between  them  it  was  virtually 
unpaid. 

The  defendant's  note  was  an  operative  security  until  the 
debt  for  which  the  plaintiff  was  liable  was  paid  by  the 
principal  —  paid  not  technically,  but  really. 

Chapman  v.  Jenkins,  (31  Barb.  164,)  decides  that,  as  be- 
tween Lathrop  and  the  plaintiff,  the  rights  of  the  latter  as 
surety  continued  after  the  original  debt  was  paid,  and  so 
long  as  the  money  to  pay  it  was  realized  on  paper  to 
which  the  surety  was  a  party. 

In  Norton  v.  jEa8tmany'(4  Grreenl  521,)  it  was  held  that  a 
collateral  undertaking  to  guaranty  the  payment  of  a  debt, 
is  not  discharged  by  the  creditor's  taking  a  new  stipula- 
tion from  the  debtor  with  an  additional  security ;  nor  by  any 
other  transaction  between  him  and  the  creditor,  so  long  as 
the  debt  remains  unpaid. 

In  Pond  V.  Glark^  (14  Conn.  334,)  where  a  mortgage  was 
given,  conditioned  to  save  the  mortgagee  harmless  from 
his  indorsement  of  specified  notes,  and  such  notes,  as  they 
respectively  became  due,  were  renewed  by  the  substitu- 
tion of  other  notes  or  drafts,  having  different  sums  on 
them,  but  the  obligation  of  the  original  indorsement  by 
the  mortgagee  was  preserved  through  the  whole  series  of 
rei^ewals  and  substitutions,  without  any  new  credit  being 
given,  and  the  substituted  paper  was  ultimately  paid  by 
him,  the  debt  thus  paid  being  the  same  debt  for  the  secu- 
rity of  which  he  made  the  original  indorsement ;  it  was 
held  the  plaintiff  was  entitled  to  enforce  the  mortgage, 
to  collect  the  amount  thus  paid. 

If  payment  by  money  raised  on  the  responsibility  of 
the  surety  does  not  deprive  the  latter  of  his  rights,  as  to 
any  security  given  him  for  the  original  debt,  is  there  any 
reason  why  a  different  rule  should  prevail  in  favor  of  an- 
other surety  to  the  first  surety  for  such  original  debt  ? 
The  latter  pledges  his  property  or  his  credit  in  order  to 
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secure  the  first  surety,  the  payment  of  the  debt,  if  he  shall 
be  obliged,  by  reason  of  the  principal's  default,  to  pay  it ; 
and  although  the  liability  of  the  surety  is  sometimes  con* 
strued  stnctissimi  juris,  yet  the  law  is  not  so  absurd  as  to 
sacrifice,  totally,  the  substance  of  the  arrangement  to 
mere  form — to  declare  a  debt  paid,  when  the  money  to 
pay  it  is  borrowed  on  the  credit  of  the  first  surety. 

I  am  unable  to  perceive,  in  the  case,  any  evidence  that 
the  plaintiff  has  given  time  to  the  principal,  so  as  to  dis- 
charge the  defendant.  The  debt,  as  to  which  time  is  given 
within  the  meaning  of  the  rule  under  which  the  objection 
is  made,  must  be  the  debt  for  which  the  surety  is  prose- 
cuted. The  plaintiff  was  not  in  a  situation  to  give  time, 
until  he  had  paid  the  debt  and  had  thereby  a  right  of 
action  against  both  the  principal  and  surety.  Since  he 
paid  the  debt  there  is  no  pretense  that  he  has  given  time 
to  Lathrop.  Indorsing,  from  time  to  time,'  Lathrop's 
paper,  to  take  up  prior  paper,  was  not  giving  or  extending 
time.  Nor  had  the  plaintiff,  at  those  times,  any  cause  of 
action  against  Lathrop,  or  even  a  debt  on  which  an  exten- 
sion could  be  given. 

There  was  a  consideration  for  the  defendant's  promise. 
The  plaintiff  became  surety  on  the  agreement  of  Lathrop 
that  a  note  made  by  the  defendant  should  be  given  him 
as  security  for  his  signing  the  note  to  Carpenter.  The  de- 
fendant, knowing  of  the  arrangement,  and  to  carry  it  into 
effect,  gave  the  note  in  suit  A  valid  consideration  is  thus 
shown.     (Carrol  v.  JSixony  4  Watt%  ^  Serg.  517.) 

J  am  in  favor  of  reversing  the  judgment  of  the  county 
court,  and  affirming  that  of  the  justice. 

Judgment  accordingly. 

[Obwxoo  Gbnbral  Tbbm,  July  8,  1862.  Mm,  MuOm,  Morgm  and 
i^ao0M,  Justices.] 


I 
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Sbldbn  S.  Marvin,  receiver  of  Charles  W.  Weeks,  vs.  Cob 

S.  Buchanan. 

A  written  contract,  in  its  caption,  named  "Charles  W.  Weeks"  as  one  of  the 
parUes;  in  the  body,  he  was  called  "  the  said  Charles  Weeks;"  and  in  the 
subscription,  at  the  end,  he,  as  well  as  the  other  party,  employed  only  the 
initials  of  his  christian  name.  In  neither  the  body  of  the  contract  nor  in 
the  signatures,  was  there  any  indication  that  it  was  the  contract  of  a  copart- 
nership firm.  At  the  date  of  the  contract  "  C.  W.  Weeks"  was  a  partner  in 
a  firm  doing  business  under  the  name  of  "  C.  W.  Weeks,"  but  the  matters  in- 
cluded in  the  contract  did  not  relate  to  the  partnership  business.  And  there 
was  no  proof  that  the  other  party  to  "the  contract  knew  that  "  C.  W.  Weeks" 
represented  a  partnership  firm,  until  after  the  execution  of  the  contract 
The  contract  wim  drawn  by  Weeks,  and  in  all  the  oorrespondeDce,  &c.,  relatii^ 
to  it,  the  personal  pronoun  "I "  was  employed  by  him ;  the  words  " finn," 
or  "  we"  not  at  all.  ffeid  that  this  was  the  individual  contract  of  C.  W. 
Weeks,  and  not  that  of  the  firm  of  which  he  was  a  member. 

An  agreement  was  made  by  W.  as  agent  of  B.,  '*  to  use  his  best  efforts"  to  pur- 
chase certain  stock  for  B. ;  the  terms  of  payment,  and  W.'s  oompeDsation 
for  his  ag9ncy — ^his  commissions — ^being  specifically  fixed  therein,  and 
agreed  to.  Held  that  in  this  transaction  W.  was  the  broker  of  B.,  and  as 
such  was  bound,  not  only  by  the  terms  of  his  contract,  but  by  his  duty  to 
his  principal,  to  use  his  best  efforts  to  buy  such  stock. 

That  to  buy  it  on  other  teims,  more  favorable  to  himself,  and  more  disadvan- 
tageous to  his  principal,  would  be  a  fraud  upon  his  principal;  and  the  latter 
would  not  be  bound  by  the  contract,  as  between  agent  and  principal. 

And  that,  should  he  obtain  fi-om  his  principal,  by  fraudulent  representations 
or  pretenses,  the  amount  of  these  fhiudulent  gains,  the  principal  could,  upon 
discovery  of  the  fraud,  rescind  the  contract,  and  recover  back  the  cansidera- 
tion  paid. 

Nor  would  the  assignment  of  the  claim,  by  the  fraudulent  agent,  or  becoming 
himself  personally  irresponsible,  defeat  the  right  of  the  defrauded  principal 
to  set  up  the  fiaud,  in  defense  of  an  action  by  the  assignee. 

Heldt  alio,  that  no  action  could  be  maintained  by  the  assignee,  upon  such  a 
contract;  nor  for  the  sum  actually  pidd  by  the  agent;  the  whole  contract 
being  vitiated  by  the  fraud. 

Where  an  agent  for  the  purchase  of  stock,  after  having  agreed  "  to  use  his  best 
efibrts,"  to  purchase  the  same,  at  a  specified  price  for  cash,  ftaudulently 
eoHceaUd  from  his  principal  the  fact  that  he  had  already  made  a  contract  for 
the  purchase  thereof,  on  time,  upon  his  own  unsecured  paper ;  and,  upon  a 
false  representation  as  to  the  sum  he  had  paid  for  the  stock,  obtained  fh)m 
his  principal  a  larger  sum  than  he  had  paid  by  his  own  notes  on  time,  and 
a  larger  amount  than  he  was  entitled  to,  for  commissions ;  MM  that  the 
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transaction  was  frandalant,  and  no  action  would  lie  upon  it,  by  the  agent,  or 
his  receiver.  • 

Hddf  alsoj  that  payment  of ^  the  money,  by  the  prindpal,  in  ignorance  of  the 
fhind,  was  neither  a  wairer,  nor  an  estoppel. 

Mdd  farther,  that  the  mingling  of  the  transaction  with  others  that  might  be 
legal,  so  as  to  prerent  a  return  or  tender  back  of  the  stock,  did  not  change 
its  character,  or  hinder  the  setting  up  of  the  Araud  as  a  defense. 

APPEAL  by  the  defendant  from  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  the  report  of  Isaac  Edwards, 
Esq.,  sole  referee. 

The  action  grew  out  of  a  written  contract,  as  follows : 

"  This  agreement,  made  this  12th  day  of  February,  1869, 
by  and  between  0.  8.  Buchanan,  of  the  city,  county  and 
State  of  New  York,  and  Charles  W.  Weeks,  of  Albany,  in 
said  State,  witnesseth, 

Ist.  That  in  case  said  Weeks  is  able  to  obtain,  and 
tenders  to  said  Buchanan,  a  valid  assignment  and  transfer 
of  the  stock  in  the  Pioneer  Paper  Company,  now  held  by 
Mr.  Wilson,  then  said  Buchanan  will  accept  said  stock,  and 
the  transfer  and  assignment  thereof,  and  will  pay  said 
Weeks  therefor,  the  sum  paid  therefor  by  said  Weeks,  not 
exceeding  its  par  value,  but  in  case  such  sum  be  less  than 
its  par  value  thereof,  then  said  Buchanan  will  pay  therefot 
twenty-five  percent  in  addition  to  such  sum ;  said  Buchanan 
will  also  pay  said  Weeks  (100  for  his  services  in  purchasing 
said  stock,  in  addition  to  the  prices  thereof  aforesaid. 

The  payment  aforesaid  is  to  be  made  by  a  sight  draft  on 
Wm.  H.  Cooper,  drawn  by  Weeks. 

2d.  In  case  .of  the  sale,  assignment  and  transfer  above 
mentioned,  being  made,  said  Buchanan  also  agrees  to  pur- 
chase, at  a  fair  valuation,  all  the  stock,  consisting  of  rags, 
straw,  horses,  coal,  wood  and  other  articles  now  owned  by 
said  Charles  Weeks,  or  by  A.  Weeks,  and  at  the  premises 
of  said  Pioneer  mill. 

3d.  Said  Buchanan  also  agrees  to  pay  any  indebtedness 
of  said  Pioneer  mill,  to  said  A.  Weeks,  which  shall  be 
acknowledged  by  the  trustees  thereof,  or  the  treasurer 
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thereof,  provided  the  purchase  aforesaid  be  made  by  said 
Buchanan. 

4th.  Said  Buchanan  also  agrees  to  accept  an  assignment 
and  transfer  of  the  lease  of  A.  Weeks,  of  the  premises 
owned  by  the  Pioneer  Paper  Company,  upon  the  terms 
therein  contained,  provided  the  aforesaid  sale  be  made. 

5th.  The  payment  for  the  stock  owned  by  Charles 
Weeks  or  by  A.  Weeks,  as  secondly  above  mentioned,  is  to 
be  made  within  twenty  days  from  the  date  hereof.  6.  Mr. 
Buchanan  further  agrees  to'  protect  said  Weeks  against 
any  claim  that  he  (Mr.  B.)  may  have  against  the  Pioneer 
Paper  Company,  in  the  matter  of  a  judgment  now  held  by 
him  against  said  Pioneer  Paper  Company,  for  $21,000,  or 
thereabouts,  and  hereby  insures  Mr.  Weeks  from  payment 
of  any  part  of  the  same.  In  witness  hereof  we  have  here- 
unto set  our  hands  and  seals  the  day  and  year  above. 

7.  Said  C.  W.  Weeks,  on  his  part,  agrees  to  use  his  best 
eftbrts  to  buy  the  stock  of  Wilson,  above  named,  being 
forty-nine  shares,  and  to  make  the  transfer  above  described 
written."     Signed  by  the  parties. 

The  other  material  facts  will  sufBciently  appear  in  the 
opinion.  The  referee  reported  in  favor  of  the  plaintiff  for 
(7754.98.  To  his  findings  of  fact  and  law,  and  his  refusals 
to  find,  and  to  hi^  rulings  on  the  trial,  exceptions  were 
duly  made.     - 

A.  J.  Parker  J  for  the  plaintiff. 

T.  M.  Northy  for  the  defendant 

By  the  Gourtj  F.  Potter,  J.  1.  A  technical  difficulty 
arises,  at  the  beginning,  in  determining  whether  Charles 
W.  Weeks,  of  whose  property  the  plaintiff  is  the  receiver, 
is  the  individual  Charles  W.  Weeks,  or,  whether  the  plain- 
tiff is  receiver  of  Charles  W.  Weeks,  the  general  partner 
of  a  limited  partnership  of  which  one  Bruyn  was  the  special 
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partner,  and  who  transacted  their  copartnership  business 
under  the  firm  name  of  "C.  W.  Weeks."  The  contract  in 
question,  containing  seven  clauses,  names  Charles  W. 
Weeks  as  one  of  the  parties,  in  its  caption.  In  the  body, 
he  is  called  ''the  said  Charles  Weeks,"  and  in  the  sub- 
scription at  the  end  he,  as  also  the  other  party,  employs 
only  the  initials  of  his  christian  name.  In  neither  the 
body  of  the  contract,  nor  in  the  signature  at  the  end,  is 
there  any  indication  that  it  was  the  contract  of  a  firm  or  a 
copartnership.  This  point  it  seems  necessary  to  consider, 
as  the  defendant  was  not  a  party  to  the  proceedings  by 
which  the  plaintift'was  appointed  receiver;  and  as  the  de- 
fendant, in  his  answer,  denies  all  knowledge  of  them,  it  is 
necessary  for  the  plain tifi'  to  establish  his  stattu  as  the 
receiver  of  "  C.  W.  Weeks,"  the  general  partner  of  a  firm, 
and  not  the  receiver  of  Charles  W.  Weeks  the  individual. 
And  this  raises  the  first  question  on  the  trial,  upon  the 
objection  to  the  admission  of  the  evidence  of  the  contract 
upon  which  this  action  is  brought.  If  this  was  the  con- 
tract of  Charles  W.  Weeks,  the  individual,  the  admission 
of  this  evidence  was  error;  and  the  like  objections  exist 
to  all  the  evidence  of  the  exhibits  in  the  case,  introduced 
on  the  trial.  They  depend  upon  the  same  hypothesis; 
they  prove  nothing  against  the  defendant,  and  show  no 
title  in  the  plaintiff  to  the  instrument  assigned,  until  his 
status  is  legally  established.  I  have  been  unable  to  find, 
in  the  testimony,  any  evidence  that  the  defendant  knew 
that  "C.  W.  Weeks"  represented  a  copartnership  firm, 
until  his  letter  of  May  31,  1869,  which  was  sixteen  days 
after  the  appointment  of  the  plaintiff  as  receiver.  I  am 
not,  therefore,  prepared  to  sustain  the  second  or  third  find- 
ing of  the  learned  referee  in  its  spirit  and  effect,  to  wit, 
that  on  the  12th  of  February,  1869,  the  defendant,  Coe  S. 
Buchanan,  executed  and  delivered  to  C.  W.  Weeks,  such 
special  partoership,  the  contract  introduced  in  evidence^ 
and  marked  "Exhibit  A." 
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The  legal  effect  of  this  contract,  (Exhibit  A,)  is,  that 
it  is  the  individual  contract  of  Charles  "W.  Weeks.  The 
The  evidence  is,  that  he  prepared  it.  In  all  the  correspond- 
ence and  telegraphic  communications  in  relation  to  it, 
before  the  appointment  of  the  receiver,  the  personal  pro- 
noun "P'  was  employed  by  Weeks;  the  words  "firm" 
or  "we,"  not  at  all.  If  this  was  an  individual  contract,  it 
has  not  been  passed  to  the  receiver,  by  the  assignment  to 
him,  nor  by  laW.  The  matters  to  which  that  agreement 
relates  are  not  included  in  the  business  to  which  the  part- 
nership related.  That  business,  as  proved  by  Charles  W. 
Weeks,  was  "  general  paper  business,  also  rags,  materials 
for  paper,  and  chemicals.  We  sold  nothing  except  paper, 
materials,  for  making  paper,  and  stationery,  and  bought 
the  same  articles.  Nothing  else."  Of  course  a  broker's 
business  is  not  included. 

2.  A  part  of  the  sum  for  which  the  learned  referee  made 
his  report  in  favor  of  the  plaintiff  was  the  item  of  forty- 
seven  shares  of  capital  stock  in  the  Pioneer  Paper  Com- 
pany, purchased  by  Charles  W.  Weeks  of  William  Wilson, 
for  the  defendant,  and  for  which  the  referee  charged  the 
defendant  $4275.  * 

This  purchase  was  made  upon  the  authority  of  the  first 
and  seventh  clauses  of  that  contract.  (Exhibit  A.)  It 
may  be  safe  to  say  that  the  claim  of  the  receiver,  (if  his 
title  was  otherwise  good,)  is  no  better  than  would  have 
been  the  claim  of  Charles  W.  Weeks,  or  of  C.  W.  Weeks, 
upon  the  same  contract,  had  no  assignment  been  made,  or 
had  no  proceedings  to  appoint  a  receiver  been  had.  What 
was  the  character  of  the  transaction  between  the  defend- 
ant and  Charles  W.  Weeks,  in  regard  to  the  purchase  of 
this  stock  ?  In  what  character  did  Weeks  act  ?  Whether 
we  take  the  contract  or  its  variations  by  telegraph  or  let- 
ter. Weeks,  in  such  purchase,  was  the  defendant's  agent. 
Whether  Weeks  made  the  contract  with  Wilson  in  person, 
or  through  the  instrumentality  of  his  brother  Addison,  he 
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was  still  the  defendant's  agent,  in  that  parchase.  The 
purchase  was  made  for  Buchanan,  not  for  the  firm  of 
which  Buchanan  was  a  member ;  paper  dealers.  Buchanan 
was  to  pay  for  it  N"ot  only  the  terms  of  payment,  but 
Weeks's  compensation*  for  his  agency — ^his  commissions — 
were  specifically  fixed  and  agreed  to.  He  was  an  indi- 
vidual broker  in  this  transaction — the  defendant's  individ- 
ual broker.  (Story  an  Agency^  §  28.  BtuseU  on  Factors^ 
3,  4  FoU  V.  Turner,  6  Bing.  706.  BurriU^s  Law  Die,,  tit. 
Broker,)  He  (Weeks)  was  bound  not  only  by  the  terms 
of  his  contract,  but  by  his  duty  to  his  principal,  "  to  use. 
his  best  efforts'*  to  buy  this  stock.  He  was  to  "be  paid  upon 
this  assumption,  for  his  services  and  risk,  a  certain  sum. 
To  buy  it  on  other  terms,  more  favorable  to  himself,  and 
more  disadvantageous  to  his  principal,  would  be  a  fraud 
upon  his  principal,  and  the  latter  would  not  be  bound  by 
the  contract,  as  between  agent  and  principal.  And  should 
he  obtain  from  his  principal,  by  fraudulent  representations 
or  pretenses,  the  amount  of  these  fraudulent  gains,  the 
principal  could,  upon  discovery  of  the  fraud,  rescind  the 
contract  and  recover  back  the  consideration  paid.  Not 
would  the  assignment  of  the  claim,  by  the  fraudulent 
agent,  or  becoming  himself  personally  irresponsible,  de- 
feat the  right  of  the  defrauded  principal  to  set  up  the 
fraud,  in  defense  of  the  action  of  the  assignee.  "So  action 
could  be  maintained  by  the  assignee,  upon  such  a  con- 
tract ;  nor  for  the  sum  actually  paid  by  the  agent. 

If  such  a  fraud  was  committed  in  this  case,  by  Weeks, 
he  could  not  recover;  his  receiver  cannot  recover  even 
the  sum  actually  paid  by  Weeks,  for  the  stock.  The 
whole  contract  was  vitiated  by  the  fraud. 

Was  there  a  fraud  committed  by  Weeks,  upon  the  de- 
fendant? The  learned  referee  has  not,  in  terms,  found 
the  fraud,  though  requested  in  the  sixth  request  so  to 
fiiid.  We  are,  therefore,  to  look  at  the  testimony,  to  see 
whether  he  ought  to  bave  so  found.    If  the  testimony 
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justifies  sach  a  finding,  it  was  demanded  as  an  act  of 
justice.  On  this  question  there  is  no  material  disagree- 
ment as  to  the  facts.  Weeks  was  the  agent  of  Buchanan, 
his  principal.  By  law  and  by  his  agreement,  he  was  to  use 
his  best  efforts  to  purchase  for  his  principal.  It  is  imma- 
terial whether  he  performed  the  act  personally  or  by  his 
brother;  he  agreed  to  perform  the  act;  the  manner  of 
payment  by  the  principal  was  agreed  upon ;  it  was  the 
equivalent  of  cash.  Weeks  did  purchase.  1st.  He  did 
not  purchase  for  cash  ;  he  paid  but  $500  in  cash^  and  the 
remainder  upon  time,  and  upon  his  own  unsecured  paper. 
This  was  a  fraud.  2d.  He  would  have  been  entitled,  by  his 
contract,  had  this  purchase  been  for  cash  and  according  to 
contract,  to  a  commission  of  $275,  $100  for  a  certain  com- 
mission, and  $175  for  the  25  per  cent  on  $700,  being  so  much 
less  than  par.  He  fraudulently  concealed  from  his  principal 
the  actual  contract  he  made  in  the  purchase,  and  fraud- 
ulently represented  that  he  had  purchased  it  for  cash,  or  had 
given  his  own  check  for  $4700,  and  would  thus  only  re- 
ceive $100  commission.  And  upon  this  representation 
actually  obtained  $800,  besides  all  he  agreed  to  pay  on 
time,  and  obtained,  in  the  checks  from  the  defendant,  (the 
equivalent  of  cash,)  a  sum  larger  than  the  agent  paid  by 
his  own  notes  on  time.  There  is  no  conflict  of  fact  as  to  this. 
Weeks  himself  swears  to  this.  He  presented  to  the  de- 
fendant a  written  statement  to  that  effect,  and  swears  that 
he  did  not  tell  the  defendant  he  had  bought  it  for  less. 
And  the  defendant  swears,  and  is  uncontradicted,  that 
Weeks  told  him  that  on  the  previous  day  he  had  given 
Wilson  a  check  for  $4700.  This  transaction  can  receive  no 
other  construction  than  that  it  was  fraudulent.  Had 
Weeks  sued  Buchanan  for  $4700,  for  money  paid  for  this 
stock,  could  he  have  recovered  ?  Upon  the  transaction  as 
it  is  proved,  could  he  have  recovered  any  part  of  it? 
Gould  he  have  recovered  what  the  referee  allowed  him; 
$4275?    Certainly  not.    i^Tot    only  on    account   of  the 
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fraud,  but  because  he  did  not  purchase  in  the  manner 
directed.  How  then  can  the  receiver  recover  ?  3d.  But 
Weeks  was  guilty  of  another  fraud,  in  the  transaction. 
On  the  12th  of  February,  1869,  in  New  York,  he  made 
his  contract  with  Buchanan  to  *'  use  his  best  efforts  to  buy 
the  said  stock."  Two  days  before  that,  (to  wit,  on  the 
lOthy)  his  brother  Addison,  for  him,  had  made  the  arrange- 
ment with  Wilson  for  this  stock,  and  as  to  the  terms  of 
the  purchase ;  and  Charles  W.  Weeks  swears  that  "  Wil- 
son came  to  me  in  Albany,  on  the  morning  of  the  13th, 
and  said  he  was  ready  to  make  the  transfer  6f  the  shares  as 
he  had  settled  with  my  brother  Addison.  The  terms, 
amount,  and  manner  of  payment  h^d  been  fixed  upon. 
Don't  think  it  was  ten  minutes  before  he  was  off  with  his 
notes  and  money."  Weeks  did  not  use  his  best  efforts  to 
purchase  the  stock,  and  had  the  contract  ever  possessed 
any  claim  to  validity,  as  between  Wilson  and  Weeks,  it 
was  never  valid  as  between  Weeks  and  Buchanan ;  or  if 
so,  it  was  vitiated  by  the  subsequent  frauds  in  carrying  it 
out  between  Weeks  and  Buchanan.  Indeed,  if  there  had 
been  no  fraud.  Weeks  could  not  have  recovered  upon  it, 
on  the  ground  that  he  had  never  performed  the  condition, 
in  using  his  best  efforts  to  buy  the  stock  for  the  defend- 
ant. The  payment  of  the  money  by  the  defendant,  when 
ignorant  of  the  fraud,  is  neither  a  waiver  nor  an  estoppel. 
Nov  does  the  mingling  of  the  matter  or  transaction  with 
others  that  may  be  legal,  so  as  to  prevent  a  return  of  thQ 
stock,  or  from  being  tendered  back,  change  the  character 
of  the  transaction,  or  hinder  its  being  set  up  as  a  defense. 
The  insolvency  of  Weeks  rendered  the  tender  unneces- 
sary. (Smith  V.  Brady,  17  J!^.  Y.  173,  174,  181,  dtc.  Gun- 
ningham  v.  Janes,  20  id.  486.) 

I  am  so  entirely  impressed  that  the  learned  referee 
erred  in  not  finding  this  transaction  a  fraudulent  one, 
from  the  undisputed  evidence^  and  in  allowing  this  con- 
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tract  to  be  the  basis  of  a  recovery,  that  without  pursaing 
the  case  fiirther,  I  am  for  reversiDg  the  jadgment  and 
ordering  a  new  trial^  costs  to  abide  the  event 

Jadgment  accordingly. 

[Thibd  Dbpabtxsvt,  Gsbbbal  Term,  at  Elmira,  September  6, 1871.  Fatter 
P.  J.,  and  JParkir  and  Ltamedt  Jnatices.] 


In  the  matter  of  the  application  of  Angelinb  Paige  to 
revoke  the  probate  of  the  last  will  and  testament  of 
George  Paige,  deceased. 

upon  an  application  to  the  surrogate,  to  revoke  the  probate  of  a  will,  on  the 
ground  of  the  iocapacity  of  the  testator  by  reason  of  his  being  under  the 
age  of  18  when  the  will  was  executed,  the  mother  of  the  testator,  is  a  compe- 
tent witness  to  prove  the  time  of  his  birth. 

A  memorandum  in  the  handwriting  of  a  physician  and  surgeon,  in  an  account 
book  kept  by  him,  of  the  time  a  child  was  bom,  at  whose  birth  he  attended, 
cannot  be  received  as  evidence  of  the  time  of  the  birt^,  alter  the  death  of  the 
physician,  unless  it  is  sustained  by  proof  of  its  truth. 

Where,  upon  appeal  Arom  a  decree  of  a  surrogate,  it  appears,  on  a  review  of  all 
the  facts  and  circumstances  of  the  case,  that  although  improper  evidence 
was  received  by  him,  yet  there  was  sufficient  testimony  of  a  proper  character 
to  authorize  the  decree,  such  decree  will  be  sustained  notwithstanding 
the  error. 

On  an  application  to  the  surrogate,  to  revoke  the  probate  of  a  will  on.  the 
ground  of  the  non-age  of  the  testator,  declarations  of  the  testator  as  to  what 
was  his  age,  are  inadmissible. 

Where  a  will  was  attended  by  the  suspicious  circumstances  that  it  was  made 
.about  the  time  the  testator  received  his  bounty  money  as  an  enlisted  soldier ; 
that  the  executor  in  the  will  was  his  guardian,  and  received  sucli  money; 
that  the  will  was  drawn  in  the  office  of  the  guardian,  who  was  an  attorney, 
by  the  clerk  of  the  attorney ;  that  his  guardian  was  a  legatee  in  the  will ; 
and  that  by  its  revocation  the  estate  would  go  to  the  testator's  next  of  kin ; 
Meld  that  probate  of  the  will  was  properly  revoked  by  the  surrogate. 

THE  last  will  and  testament  of  George  Paige,  deceased, 
was  proved  and  admitted  to  probate,  and  letters  testa- 
mentary granted  to  William  B.  Champlin  thereon,  by  the 
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suiTOgate  of  Delaware  county,  N.  T.,  on  the  6th  day  of 
July,  1868.  On  the  12th  day  of  January,  1869,  Angeline 
Paige,  the  contestant,  applied  for  and  procured  an  order 
from  the  surrogate  of  Delaware  county,  requiring  the 
executor,  William  B.  Champlin,  and  Caroline  Simmons, 
to  appear  at  the  surrogate's  ofKce,  in  Delhi,  on  the  16th 
day  of  February^  1869,  at  ten  o'clock  in  the  forenoon,  and 
show  cause  why  the  probate  of  the  last  will  and  testament 
of  George  Paige  should  not  be  revoked.  Such  proceed- 
ings were  thereafter  had  before  said  surrogate,  that  on 
the  7th  day  of  January,  1870,  the  surrogate  made  a  decree, 
whereby  he  revoked  the  letters  testamentary,  and  held 
and  decreed  that  the  will  of  the  said  George  Paige  was 
null  and  void,  and  that  the  costs  of  all  the  parties  should 
be  paid  out  of  the  estate.  From  this  decree  the  propo- 
nents appealed  to  this  court 

Wm.  B.  QhampUn]  for  the  appellant. 

*  • 

B.  F,  0-erome^  for  the  respondent 

By  the  Courts  Potter,  J.  This  proceeding  was  insti- 
tuted under  the  provisions  of  the  Revised  Statutes,  (2  JS. 
S.  62,  63 ;  Sid.  1428,  5th  ed.,)  to  obtain  a  revocation  of  the 
probate  of  the  will  of  George  Paige,  which  had  been 
proved  before  the  surrogate  of  Delaware  county.  The 
application  was  based  upon  the  incapacity  of  the  testator, 
by  reason  of  his  being  under  the  age  of  18  when  the  will 
was  executed.  The  petitioner  was  the  mother  of  the  testa- 
tor.   The  preliminary  proceeding  was  in  due  form. 

Upon  the  merits,  that  is,  upon  the  main  fact  of  the  testa- 
tor's age,  there  was  proof  sufficient  to  satisfy  the  surrogate, 
and  sufficient  to  prevent  a  reversal  of  his  finding,  that  the 
testator  was  below  the  age  of  18  at  the  time  of  executing 
the  will  in  question.  The  mother  of  the  testator,  who 
testifies  to  the  day,  month  and  year  of  his  birth,  and  that 


478     CASES  m  the  supreme  court. 

In  the  matter  of  Paige. 

of  another  witness,  a  relative  of  the  family,  who  saw  him 
when  three  or  four  months  old,  as  she  should  judge,  concur 
in  positive  testimony  upon  this  point ;  and  although  there 
was  some  criticism  as  to  the  correctness  of  their  memory, 
and  some  declarations  of  the  mother  proved,  showing  the 
testator  to  have  been  older,  there  is  no  evidence  directly 
to  the  contrary.  The  weight  of  evidence  is  one  way. 
This  court  could  not,  therefore,  upon  review,  reverse  this 
finding,  by  the  common  and  ordinary  rules  established  in 
that  regard. 

This  court  can  only  interfere  with  the  decree,  therefore, 
by  finding  some  legal  error  committed  on  the  trial,  by  the 
admission  or  rejection  of  evidence.  1.  The  first  objection 
taken  by  the  appellant  is,  that  the  mother  of  the  testator 
was  an  incompetent  witness  to  testify  to  the  birth  under 
the  provision  of  section  399  of  the  Code,  his  birth  being  a 
personal  transaction  between  the  deceased  and  his  mother. 
This  circumstance  or  act  of  nature, in  which  the  parties 
were  the  involuntary  actors  or  instruments,  was  seriously 
urged  as  coming  within  the  statute  prohibition.  We  can- 
not stop  to  discuss  it;  its  absurdity  relieves  us  from  fur- 
ther noticing  it.  2.  A  second  objection  is  to  the  admission, 
as  evidentse,  of  a  memorandum  found  in  an  account  book 
of  Dr.  Marshall,  then  deceased,  who  attended  and  officiated 
at  the  birth  of  the  testator,  who,  when  living,  was  a  prac- 
tising physician  and  surgeon.  The  memorandum,  which 
was  proved  to  be  in  the  handwriting  of  Dr.  Marshall,  was 
a  charge  against  the  mother  of  the  testator,  and  the  entry 
was  as  follows :  "  1847,  May  27,  Angeline  Dingy,  Dr.  to 
delivering  her  of  a  son,  $3.00."  On  the  opposite  page  a 
credit  marked  ^'  settled."  This  book  was  kept  not  as  a 
journal)  but  each  amount  by  itself.  The  objection  to  this 
evidence  would  have  been  good,  I  think,  if  it  was  material, 
and  if  it  had  been  duly  made.  I  know  of  no  rule  of  evi- 
dence which  would  allow  such  a  memorandum  of  a  third 
person  to  be  evidence,  without  being  sustained  by  proof 
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of  itfl  truth.  But  the  witness  Wm.  Gleapon,  was  per- 
mitted to  testily  to  it  without  objection,  and  no  motion 
was  subsequently  made  to  strike  it  out.  After  this  wit- 
ness  had  subscribed  his  testimony^  there  follows  a  memo- 
randum, of  statement  presented  by  the  book  in  question, 
as  proved  by  Wm.  Gleason.  This  was  objected  to  on  the 
ground  that  it  was  incompetent  evidence,  and  inadmis- 
sible, but  admitted  by  the  surrogate,  and  an  exception 
taken.  Another  witness,  Hanford,  testified  to  the  same 
fact,  and  the  memorandum  was  again  offered  in  evidence, 
objected  to,  received  and  the  ruling  objected  to.  This 
evidence  having  been  improperly  received,  as  I  think,  it 
still  remains  to  be  considered  whether  its  admission  inju- 
riously affected  the  finding  upon  the  question  to  be  de- 
termined by  the  surrogate.  I  think  this  may  be  tested  by 
looking  at  the  evidence  to  see  what  should  have  been  the 
finding  of  the  surrogate  if  this  testimony,  so  objected  to, 
was  stricken  out  of  the  case.  In  this  view,  it  seems  to  me 
that  if,  without  this  evidence,  the  surrogate  had  found  the 
fact  otherwise  than  he  did  find  it,  it  would  have  been  the 
duty  of  this  court  to  set  aside  his  finding,  as  being  against 
the  weight  of  evidence ;  for,  indeed,  I  am  not  able  to  say 
there  is  any  conflict  of  evidence  upon  this  point  The 
surrogate's  finding  may  therefore  be  sustained,  notwith- 
standing this  error,  and  lam  inclined  so  to  hold.  This 
was  the  old  rule  in  the  court  of  chancery  on  review 
of  the  decrees  of  surrogates-^to  order  or  refuse  a  new 
trial,  to  modify,  change  and  vary  the  case  as  equity  and 
substantial  justice  demanded,  upon  a  review  of  *all  the 
facts  and  circumstances  of  the  case,  without  regard  to 
mere  technical  objections.  3.  The  appellant  offered  to 
prove  on  the  trial  declarations  of  the  testator,  on  a  certain 
occasion,  as  to  what  was  his  age ;  this  was  objected  to,  and, 
I  think,  correctly  excluded. 

Other  questions  are  raised  in  the  brief,  but  which  do 
not  seem  to  have  been  raised  on  the  trial,  and .  do  not 


1 


480        OASES  m  THE  SUPKEME  COURT. 

Turner  v,  Hadden. 

appear  in  the  case  as  questions  passed  upon  by  the  surro- 
gate. With  some  hesitation,  I  still  think  that  the  law  has 
been  observed,  aud  that  justice  is  done,  by  revoking  the 
will^  which  carries  with  it  the  suspicious  circumstances, 
that  it  waff  made  about  the  time  he  received  his  bounty 
money  as  an  enlisted  soldier;  that  the  executor  in  the  will 
was  his  guardian,  and  received  such  money ;  that  the  will 
was  drawn  in  the  office  of  his  guardian,  who  was  an  at- 
torney at  law,  by  the  clerk  of  the  attorney ;  that  his  said 
guardian  was  a  legatee  in  said  will ;  and  that  by  its  revo- 
cation the  estate  goes  to  his  next  of  kin. 

I  am  for  affirming  the  decree  of  the  Borrogate,  with 
costs. 

Decree  affirmed. 

[Third  Dbpabtmeht,  Gbhbbal  Tbrm,  at  Elmira,  September  6, 1871.    Fot- 
Ur,  P.  J.,  and  Farker  and  Learned^  Justices.] 


Hopbstil  Turner,  overseer  of  the  poor  of  Kortright,  tt. 
Albxan DER  Habdsn  and  William  Hadden. 

Turner  and  Donnelly,  overseers  of  the  poor  of  Kortright, 

V8.  The  Same. 

The  Same  vs.  The  Same. 

■ 

Taking  afbond  of  indemnity,  by  overseers  of  the  poor,  against  the  ezpenaes 
of  supporting  a  poor  person,  is  pot  a  violation  of  the  statute  which  prohibits 
a  sheriff  or  any  other  officer  from  taking  any  bond  or  other  security,  by  color 
of  his  office,  in  any  other  case  or  manner  than  such  as  are  provided  ly  img. 
(2  22.^.286,(60.) 

Such  a  bond,  unless  it  be  taken  by  the  obligees  wrongfully,  under  the  pretended 
authority  of  their  office,  and  grounded  upon  corruption  to  which  the  office 
is  a  mere  shadow  of  colpr,  is  valid. 

Children  being  under  a  legal  obligation  to  support  their  mdigent  parent,  thai 
liability  is  a  sufficiently  good  consideration  for  upholding  a  promise  by  the 
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Bona  of  a  poor  person  to  the  overseers  of  the  poor  to  deftaj  the  necessary 
expenses  of  supporting  her. 

Taking  indemnity  by  a  public  officer,  is  not  unlawful  because  not  expressly 
authorized  by  statute.  If  the  obligation  is  good  at  common  law,  it  is  not 
avoided  by  the  statute.  ' 

An  action  upon  a  bond  given  to  overseers  of  the  poor,  to  defray  the  necessary 
expenses  of  supporting  a  poor  person,  and  a  recovery  therein,  for  the  ex- 
penses of  supporting  the  person  named,  up  to  a  certain  period,  is  no  bar 
to  a  second  action,  to  recover  for  subsequent  support,  where  it  appears 
that  in  the  first  action  damages  for  an  entire  breach  were  not  recovered.  ' 

Parkbb,  J.,  dissented.  I 

In  an  action  upon  a  l)ond  of  indemnity  against  nippori,  funertU  expenm  cannot  | 

be  recovered. 

APPEAL  by  the  plaintiffs  in  each  of  the  above  actions 
from  judgments  of  the  county  court  of  Delaware 
county,  reversing  judgments  obtained  in  a  justice's 
court.  The  cases  were  substantially  these :  On  the  25th 
of  Mfty,  1866,  the  defendants  executed  to  the  plaintifis' 
predecessors  in  o£ice  as  overseers  of  the  poor,  a  bond  con- 
ditioned to  '^  defray  the  necessary  expenses  of  supporting 
Nancy  Hadden,  our  mother/* 

During  the  month  of  December,  1867,  the  plaintiff. 
Turner,  recovered  a  judgment,  upon  that  bond,  against 
the  defendants,  for  the  expenses  of  supporting  Mary  Had- 
den up  to  December  21,  1867.  The  present  actions  were 
brought  to  recover  the  expenses  of  her  support  since  that 
time. 

Upon  the  trial,  before  S.  C.  Lockwood,  Esq.,  justice  of 
the  peace,  the  plaintiffs  recovered.  Upon  an  appeal  by 
the  defendants,  the  judgments  were  reversed  by  the  county 
court,  and  the  plaintiffs  appealed  to  this  court. 

Wm.  OUasofij  for  the  plaintiffs. 

M,  B.  (Jhamplin,  for  the  defeixdants. 

By  the  Courts  Potter,  J.  The  respondents  claim,  as  the 
principal  ground  of  error,  that  this  bond  is  void,  because 
taken  colore  officii     (2  B.  S.  284    Id.  473,  §  59,  4th  ed.) 

Vol.  LXn.  31 
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But  it  has  been  repeatedly  held  that  the  word  "  law,"  as 
used  in  that  statute,  is  not  restricted  to  the  statute  law, 
but  that  if  the  obligation  is  good  at  common  law,  it  comes 
within  the  meaning  of  the  enactment  cited.  {Decker  v. 
Judson^  16  N.  Y,  442,  and  authorities  cited,  Chiffiths  v. 
Hardenbergh,  41  id.  469.)  *  Unless,  then,  this  obligation 
was  taken  by  the  plaintiffs' predecessors  "wrongfully," 
"under  the  pretended  authority  of  their  office,"  and 
"  grounded  upon  corruption  to  which  the  office  is  a  mere 
shadow  of  color,"  (16  N.  T.  442,)  it  is  vulid.  But  there 
is  no  proof  that  it  was  so  taken.  Besides  this,  the  statute 
has  created  a  legal  liability  on  the  part  of  children  to 
support  their  indigent  parent.  (2  R,  S,  614.)  This  legal 
liability,  (to  say  nothing  of  the  moral  liability  arising 
from  the  law  of  nature,)  is  a  sufficiently  good  considera- 
tion for  supporting  the  defendants'  promise.  It  would  even 
be  a  good  original  consideration,  and  sufficient  to  support  a 
promise-,  if  there  existed  no  relationship  between  the 
parties. 

It  is  further  urged  by  the  respondents  that  the  judgment 
recovered  before  the  justice,  in  December  1867,  is  a  bar 
to  these  actions,  because  the  plaintiff  then  recovered  dam- 
ages for  an  entire  breach  of  the  bond.  But  the  proof  here 
shows  that  entire  damages  were  not  recovered,  in  that 
action,  and  the  case  of  Shaffer  v.  Lee^  (8  Barb.  412,)  is 
permissive  only.  The  court  there  held  that  when  the 
plaintiff  elected  to  consider  the  breach  entire,  he  could 
recover  full  and  final  damages  for  the  future  as  well  as  the 
past.  And  the  case  of  Beach  v.  Grain,  (2  N.  Y.  86,  93,) 
is  decisive  against  this  argument.  It  is  a  familiar  prin- 
ciple, in  determining  the  meaning  of  a  contract,  that  the 
subject  matter,  the  circumstances  of  the  parties,  and  their 
intentions,  are  to  be  drawn  from  these  considerations.-  It 
could  not  be  supposed,  in  this  case,  that  an  action  for  a 
certain   number  of  weeks'  board  was  intended  for  one 
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entire  satifaction  for  the  liability  created.  The  evidence 
against  this  view  is  conclusive. 

There  are  other  questions  raised^  but  they  are  not  of 
sufficient  merit  to  require  discussion.  From  the  case  of 
the  respondent,  made  in  the  last  of  these  cases,  it  appears 
that  the  justice  allowed  for  the  expense  of  th'e  coffin  of 
the  deceased.  This  charge  would  not  seem  to  be  covered 
by  the  terms  of  the  contract 

I  am  of  the  opinion  that  the  first  two  jfldgments  of  the 
county  court  should  be  reversed,  and  those  of  the  justice's 
court  affirmed,  with  costs ;  and  that  the  third  judgment 
of  the  justice  should  be  modified,  by  striking  out  the 
charge  for  the  coffin,  and  the  judgment  of  the  county 
court  reversed,  without  costs  to  either  party. 

Parker,  J.,  (dissenting.)  I  think  the  county  court  was 
right.  The  bond  purports  to  bind  the  obligors  ^^  in  the 
sum  of  sufficient  amount  to  defray  the  necessary  expenses 
of  supporting  Mary  Hadden,  our  mother."  The  plain- 
tiffii  had  recovered  judgment  on  the  bond,  for  boarding 
Mary  Hadden  up  to  December  21,  1867.  These  three 
actions  were  brought  afterwards,  to  recover  for  boarding 
her  up  to  April  1868,  October  1,  1868,  and  down  to  her 
death,  and  for  expenses  of  her  burial. 

The  undertaking  was  not  a  continuing  one,  to  pay  the 
actual  expenses  for  the  maintenance,  but  a  single  one,  to 
pay  a  sum.  Besides,  this  is  not  an  official  bond  which 
passes  to  successors ;  and  such  successors  cannot  maintain 
an  action  on  it    I  am  for  affirmance. 

[Thibd  Depabtmbht,  Gbhbbal  Tbbm,  at  OgdeDBbargli,  NoTember  7, 1871. 
MUXUft  P.  J.,  and  P.  FotUr  and  Paritfr,  Justices.] 
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MiNBRYA  Ford,  a  minor,  by  I\er  guardian  Ezra  R.  Hall,  vs. 

Stephen  XJ.  Jones. 

In  an  action,  by  a  female,  for  assault  and  battery,  where  it  is  alleged,  by  way 
of  aggravation,  that  the  defendant,  being  the  family  physician  of  the  plain- 
tiff, taking  advantage  of  his  position,  took  indecent  liberties  with  her  person, 
and  attempted  to  have  sexual  intercourse  with  her ;  and  that  by  means  of 
the  said  grievances  the  plaintiff  suffered  in  body  and  mind,  and  was  pre- 
vented from  attending  to  her  ordinary  affkirs ;  and  the  details  of  the  act,  as 
proved,  are  such  as  are  calculated  to  aggravate  the  case,  and  to  call  for 
vindictive  damages ;  the  plaintiff's  suffering  in  mind  by  reason  of  the  shock 
to  her  moral  sensibilities,  is  a  fair  subject  of  consideration  by  the  Jury. 

But  the  plaintiff's  own  acts  which  are  not  a  part  of  the  rti  guta — ^not  oocnr- 
ing  at  the  time — are  not  adn^issible  evidence  in  proof  of  the  mental  suffering. 
She  cannot  prove  her  own  acts,  at  a  period  of  time  subsequent  to,  and  some- 
what remote  ft'om,  the  time  of  the  alleged  ii\jury,  for  the  purpose  of  establish- 
ing such  mental  suffbring. 

When  a  plaintiff's  character  for  chastity  is  directly  in  issue  upon  the  question 
of  damages,  it  is  competent  to  disparage  it  by  proving  spedflc  acts  of  lewd- 
ness and  immorality. 

In  such  a  case  it  is  error  to  rule  that  the  plaintiff's,  character  for  chastity  can 
be  attacked  only  by  proof  of  general  reputation. 

ACTION  for  assault  and  battery,  tried  at  a  circuit  in 
Cortland  county. 
The  complaint,  by  way  of  aggravation,  alleged  that  the 
defendant  was  the  family  physician  of  the  plaintiff,  and 
that,  taking  advantage  of  his  position,  he  took  indecent 
liberties  with  the  plaintiff's  person,  and  attempted  to  have 
sexual  intercourse  •  with  her,  particularly  detailing  the 
acts ;  and  that,  by  means  of  the  said  grievances  the  plain- 
tiff suffered  in  body  and  mind,  and  "was  prevented  from 
performing  her  necessary  affairs.  The  answer  denied 
generally  every  allegation.  A  verdict  was  obtained  in 
favor  of  the  plaintiff,  judgment  entered  thereon,  and  an 
appeal  brought  to  this  court,  therefrom. 

Ballard  ^  Warreny  for  the  plaintiff. 

Wm.  W.  Harey  for  the  defendant 
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By  the  Court,  Potter,  J.  Two  questions  seem  to  have 
arisen,  upon  the  trial,  upon  the  rulings  of  the  judge,  which 
demand  examination :  Ist.  What  questions  a  jury  may 
consider^  as  a  basis  of  damages ;  and,  2d.  What  evidence 
the  defendant  may  give  to  mitigate  damages.  Both  these 
questions  were  ruled  upon  by  the  judge,  and  exceptions 
taken  to  the  ruling. 

1.  The  plaintiff  proceeded  upon  the  theory  that  she  was 
entitled  to  recover  for  her  sufferings  of  mind^  by  i'eason 
of  the  shock  to  her  moral  sensibilities.  And  evidence 
was  offered  for  this  purpose,  and  received  by  the  judge/ 
under  objection.  Her  husband  was  then  permitted  to 
testify  that  he  observed  a  change  in  her;  that  he  found 
her  crying,  many  times;  saw  a  change  in  her  manner 
towards  him  ;  she  seemed  to  have  something  on  her  mind ; 
she  acted  as  though  she  was  sick,  or  something  else  was 
the  matter;  she  shed  tears;  he  went  into  the  house 
several  times,  and  found  she  had  been  crying,  &c.  If 
this  was  admissible  evidence,  it  was  calculated  to  have  a 
material  bearing  on  the  case,  and  upon  the  question  of 
damages,  which  belonged  to  her,  and  not  to  her  husband. 
He  was  not  a  party.  Doubtless  every  act  of  the  defendant 
that  could  aggravate  the  damages,  is  admissible.  The  de- 
tails of  the  act,  as  proved  on  the  part  of  the  plaintiff,  (if 
believed,)  were  such  as  were  calculated  to  aggravate  the 
case,  and  to  call  for  vindictive  damages ;  and  her  suffer- 
ing in  mind,  I  think,  was  a  fair  subject  of  consideration 
for  the  jury.  But  is  this  a  matter  that  can  be  proved  by 
a  witness,  (other  than  the  party,)  from  appearances  ?  Are 
the  party's  own  acts  which  are  not  a  part  of  the  ren  gestce — 
not  occurring  at  the  time— admissible  evidence,  in  an  ac- 
tion for  assault  and  battery  ?  Can  a  witness,  especially 
one  not  an  expert,  give  an  opinion  as  to  such  mental  suf- 
fering ?  Can  a  party  prove  her  own  acts,  at  a  period  of 
time  subsequent  to,  and  somewhat  remote  from,  the  time 
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of  the  alleged  injury,  as  evidence  of  mental  suffering  7  I 
think  not.  I  think  this  was  error.  Especially  should 
this  be  so  held  in  a  case  where  she  failed  to  be  sufficiently 
affected  in  mind  to  inform  her  mother,  or  her  husband,  at 
the  time,  or  to  make,  then,  any  manifestation  of  suffering. 
The  presence  of  both  mother  and  husband  interrupted  the 
acts  complained  of,  on  difiierent  occasions,  and  no  com- 
plaint was  then  made ;  no  tears  shed ;  nor,  on  another 
occasion,  was  there  any  outcry,  though  a  sister  was  in  the 
adjoining  room. 

•  2.  Two  witnesses — Shaw  and  Mver — were  offered  by 
the  defendant,  to  prove  particular  acts  of  lewdness  on  the 
part  of  the  plaintiff — acts  of  carnal  intercourse  between 
the  witnesses  and  the  plaintiff.  This  offer  of  evidence 
was  overruled  by  the  learned  judge,  and  the  defendant's 
counsel  excepted. 

This  action,  as  will  be  seen  by  the  discussion  of  the 
previous  point,  was  tried  upon  the  theory  of  damages 
arising  from  mental  suffering  of  the  plaintiff,  by  a  shock 
to  her  moral  sensibilities  from  an  attack  upon  her  chastity. 
Having  admitted  evidence  to  that  end,  her  character  for 
'  chastity  was  involved  in  the  issue  as  affecting  damages. 
FhillipSj  in  his  treatise  on  Evidence,  (vol  1,  page  760,  Hdw. 
ed,  639,)  lays  down  the  rule  in  actions  for  seduction  or 
adultery,  that  evidence  of  general  bad  character,  or  even 
of  particular  acts  of  immorality,  is  admissible  on  the  part 
of  the  defendant,  in  reduction  of  damages.  And  this 
was  'allowed  in  the  case  of  Verrt/  v.  Watkins,  (7  Gar.  dt 
F.  308.) 

The  rulings  of  the  court  upon  the  evidence  of  Shaw  and 
Niver  raises  directly  the  much  vexed  question  whether, 
when  a  person's  character  for  chastity  is  in  issue,  it  is 
competent  to  disparage  it  by  proving  specific  acts  of  im- 
morality. The  question  is  raised  here,  because  the  plain- 
tiff's character  for  chastity  is  directly  in  issue  upon  the 
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question  of  damages.  It  is  directly  a  question  of  chastity, 
and  not  of  reputation.  The  material  issue,  in  such  a  case, 
is  on  the  williugness  or  reluctance  of  the  plaintiff  to  the 
act  complained  of  And  the  court  has  ruled  that  her 
character  for  chastity  could  be  attacked  only  by  proof  of 
general  reputation.     I  am  satis&ed  that  this  was  wrong. 

In  the  first  place,  there  is  the  a  priori  argument,  that  it 
is  the  fact  of  chastity,  and  not  the  repittdtion  of  that  fact, 
upon  which  the  violence  of  the  shock  to  the  injured  party's 
feelings  depends ;  that  the  reputation  does  not  accord  with 
the  fact,  and,  as  a  means  of  proof,  is  therefore  inferior  to 
that  by  specific  acts.  This  argument  has  never  been 
answered,  except  by  a  reason  of  convenience,  merely ; 
that  the  plaintiff  cannot  be  expected  to  come  prepared  to 
disprove  specific  acts ;  a  reason  which  is  summarily  dis* 
posed  of  by  Jjustice  Cowen  in  the  case  of  The  People 
V.  Abbotj  (19  Wend,  192, 197,)  by  the  statement  that  "such 
a  reason  would  go  to  show  that  every  circumstance  in  a 
chain  must  be  shown  by  reputation  instead  of  occular 
proof."  Upon  principle,  independent  of  authority,  I  think 
this  is  sound. 

In  the  next  place,  I  am  entirely  satisfied  that  the  weight 
of  authority  is  the  same  way.  In  this  state  there  is  the 
opinion  of  Justice  Cowen  in  The  People  v.  Abbotj  (fupra,) 
obiter  dictum  upon  this  point,  it  is  true,  but  as  an  -opinion 
most  able  and  exhaustive ;  besides,  the  cases  of  Bracy  v. 
Kibbe,  (31  Barb.  276,)  and  Hogan  v.  Oregan,  (6  Rob,  150,) 
support  the  same  view,  while  to  the  contrary  there  is  only 
the  case  of  The  People  v.  Jaeksony  (3  Park.  Cr.  Rep.  391,) 
which  must  be  deemed  to  have  been  overruled  by  the  two 
cases  above  cited.  And  proof  of  specific  acts  has  always 
been  admitted  under  the  seduction  and  abduction  statutes, 
to  show  that  the  prosecutrix  was  not  of  "previously  chaste 
character.*'  {See  Carpenter  v.  The  People^  8  Barb.  603 ; 
Orozier  v.  The  People,  1  Park.  Or.  Rep.  453 ;  Safford  v.  The 
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People^  Id.  474 ;  People  v.  Kenyon,  5  id.  286 ;  26  N.  T.  203 ; 
People  V.  McArdle^  5  Park.  Or.  Rep.  180.)  As  the  fact  of 
a  chaste  character  is  as  much  at  issue  in  this  case  as  in 
those,  they  must  "be  considered  authorities.  The  shock  to 
the  plaintiff's  feelings,  it  is  natural  to  suppose,  is  propor* 
tioned  to  the  sacred  regard  she  entertained  for  her  per- 
sonal virtue ;  and  the  damages  she  would  be  entitled  to 
recover  ought  to  be  regulated  by  the  nature  and  extent 
of  the  injury  received.  Unless  a  distinction  is  permitted 
by  the  admission  of  evidence  to  this  point,  the  lascivious 
wanton  is  put  upon  an  equality  with  her  of  personal  chas- 
tity and  virtue,  in  her  action  for  damages.  Assault  and 
battery  is  an  action  in  which  vindictive  damages  are  al- 
lowed, depending  upon  the  aggravation.  How  is  this 
aggravation  to  be  measured,  but  by  the  degree  of  suffer- 
ing? And  how  is  the  suffering  to  the  feelings  to  be 
measured,  but  by  the  moral  sensibilities  7  Does  the  chaste 
and  pure  suffer  no  more,  in  this  respect,  than  the  prosti- 
tute?   The  rule  would  otherwise  be  unjust 

In  other  states,  the  cases  upon  tl^is  point  of  the  admis- 
sion of  evidence,  are  conflicting.  Iowa  and  California 
holding  the  evidence  of  specific  acts  to  be  admissible; 
and  those  of  New  Hampshire,  North  Carolina  and  Arkan- 
sas the  reverse.  {See  Reed  v.  Williams.)  A  dictum  to  the 
same  effect  has  also  been  uttered  by  the  Supreme  Court 
of  Ohio,  and  a  eemble  by  that  of  Georgia.  (See  5  Sneed^ 
[Tenn.]  580 ;  SmitJt  v.  MUbum,  17 Iowa,  30  ;  People  v.  Ben^ 
$on,  6  CaL  221 ;  State  v.  Knapp,  45  N.  H.  148 ;  State  v. 
Jeffereony  6  JredeU^  305  ;  McCombe  v.  State^  8  OAio,  N.  S., 
643 ;  Gamp  v.  State,  3  Kel.  [Qa.]  417 ;  Pleasants  v.  State,  15 
Ark.  624.) 

The  authority  of  the  English  courts  must  also  be  held  to 
be  in  favor  of  admitting  the  evidence  of  specific  acts. 
The  earlier  cases  of  Rex  v.  Hodgson,  (Russ.  ^  Ry.  G.  C. 
211,)  and  Rex  v.  Clark,  (2  Stark.  241,)  which  presented  so 
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much  diflScully  to  Justice  Cowen  in  his  opinion  in  Hie 
People  V.  Abbott^  have  been  doubted,  and  practically  over- 
ruled by  the  later  cases  of  Bex  v.  Barker,  (3  Car,  <k  P,  589 ;) 
Ferrtf  v.  Watktns,  (7  id  308  ;)  Beg.  v.  Bobins,  (2  JK  ^  Bob. 
612;)  Beg,  v.  Marttny(6  Car.  ^  P.  562;)  Beg.  v.  Terring- 
ton,  (1  Cba:  C.  (7.  48 ;)  and  *Beg.  v.  Jfercer,  (16  Jur.  243.) 
And  in  Carpenter  v.  JTaZZ,  (11  Jl.  dc  U.  803,)  the  reason- 
ing of  the  court  is  to  the  same  eftect. 

Besides,  in  analogous  cases  specific  acts  may  be  shown ; 
as  in  passing  counterfeit  money,  on  the  question  of  scieii^ 
ter,  (1  Phil.  Ev,  179,  1th  ed,)  and  in  actions  for  breach  of 
promise  of  marriage,  acts  pointing  at  lightness  of  charac- 
ter may  be  shown.  {Willard  v.  Storu,  7  Coweuy  23.  Johry^ 
$on  V.  Caulkim,  1  John.  Gas.  116.) 

I  take  the  rule  to  be  that  where  character  is  directly  in 
issue,  specific  acts  may  be  proved ;  but  where  the  issue  is 
■  collateral,  as  upon  the  credibility  of  a  witness,  the  proof 
must  be  confined  to  general  reputation. 

In  the  absence  of  authority,  I  think,  upon  principle,  the 
evidence  ought  not  to  have  been  excluded.  Facts  and 
circumstances  ought  to  be  permitted,  in  evidence,  which 
go  to  regulate  the  amount  of  the  verdict,  so  as  to  arrive 
at  a  just  result.  It  is,  in  my  opinion,  manifestly  unjust 
that  facts  should  be  withholden  from  a  jury  which  would 
and  ought  to  lessen  the  damages.  While  it  may  be  proper 
for  a  jury  to  take  into  consideration,  and  give  damages 
for,  suffering  in  mind,  and  which  they  may  justly  esti- 
mate by  necessary  inference  from  facts  calculated  to  pro- 
duce such  suffering,  I*  think  the  evidence  of  such  suffering, 
which  is  of  the  party's  own  making,  should  either  be 
excluded,  or,  if  admitted,  the  party  responsible  should  be 
peinnitted  to  show,  by  specific  facts,  those  matters  which 
would  rebut  such  pretended  suffering:  The  probabilities 
of  assent,  or  of  non-resistance  are  a  legitimate  inference 
from  the  fact  of  former  promiscuous  intercourse,  or  former 
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particular  acts  of  lewdness.     And,  indeed,  if  the  assent  is 
established,  there  was  no  assault  and  battery. 

The  result  is,  that  the  judgment  must  be  reversed,  and 
a  new  trial  ordered ;  costs  to  abide  the  event 

[Third  Dbpartmbht,  Qbitbral  Tbrx,  at  Ogdensburgh,  November  7, 1871. 
iftffer,  P.  J.,  and  FotUr  and  Farker^  Justices.] 


-•••- 


Warrbn  v9,  Haioht  &  LusE. 

When  it  appears,  upon  a  trial,  that  a  witness  then  examined  has  sworn  differ- 
ently upon  the  same  point,  on  a  former  occasion,  he  is  not  to  be  pronounced 
by  the  judge  to  be  incompetent  and  his  testimony  ezdaded  from  considera- 
tion by  the  jury ;  but  bis  testimony  should  "be  submitted  to  the  jury,  to  be 
considered  by  them,  in  connection  with  the  other  evidence,  under  proper 
instructions. 

The  decision  to  the  contrary  in  Dunlop  v.  Fattersonj  (5  Cbtrm,  243,)  questioned, 
and  declared  to  be  at  best,  ambigdous ;  and,  although  qualified  by  The  JTeo- 
pie  V.  Evmu,  (40  N.  K  6,  6,)  the  authority  of  the  latter  case  heid  to  have  been 
entirely  destroyed  by  the  case  of  Dunn  v.  The  People,  (29  JV.  Y.  526,  528.) 

It  is  a  rule  that  a  witness  is  competent  until  a  judgment  for  felony  is  intro- 
duced against  him ;  and  that  the  question  of  credibility  is  entirely  for  the 
jury,  under  proper  instructions  from  the  court.    Per  Pottbr,  J. 

If  testimony  apparently  contradictory  can  be  reconciled ;  if  by  any  proper 
view,  it  can  all  be  made  consistent,  this  it  is  the  duty  of  courts,  as  well  as 
juries,  to  attempt.  Its  weight  is  never  a  question  of  law,  for  a  court,  except 
in  cases  where  it  cannot  be  so  reconciled  and  explained. 

THIS  action  was  brought  upon  a  promissory  note,  to  re- 
cover the  amount  due  thereon.  The  note  was  origin- 
ally given  to  one  William  E.  Warner,  and  the  plaintiff 
claimed  to  be  the  ow:ner  and  holder  of  it. 

The  answer,  among  other  things,  put  in  issue  the  own- 
ership of  the  note,  alleging  that  it  was  owned  by  one  New- 
ton.    Upon  this  issue  the  defendants  had  the  affirmative. 
The  evidence  was  as  follows : 
The  defendants  gave  in  evidence  a  written  assignment 
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of  this  note  by  William  E.  Warner,  the  payee,  to  Newton,  « 
dated  April  5,  1870.  They  then  called  Warner,  who 
swore  that  prior  to  January,  1870,  he  had  left  the  note 
with  his  daughter;  that  he  had  never  "transferred  the 
note  to  the  plaintiff,  nor  consented  that  he  might  have  it." 
The  defendants  then  called  Warner's  daughter,  who  said 
that  the  plaintiff,  who  is  an  attorney,  called  upon  her  while 
her  father  was  in  jail,  charged  with  felony ;  that  he  told 
her  her  father  ^' would  have  to  go  up;  and  that  he  wanted 
him  to  come  up  and  get  the  notes  and  papers,  all  that 
could  be  turned  into  money  for  us."  That  the  plaintiff 
said  he  was  in  a  hurry  to  get  them  before  there  was  an  in- 
junction served  on  them ;  that  he  wanted  to  get  the  notes 
to  turn  them  into  money  for  "us,"  (the  witness  and  her 
sister.)  That  he  would  put  the  money  in  the*bank  in  his 
own  name,  and  that  when  the  witness  and  her  sister 
wanted  any  money,  he  would  send  it  to  them.  Upon 
this,  her  sister  gave  the  plaintiff  this  note  and  took 
his  receipt  for  it.  That  receipt  was  put  in  evidence,  and 
was  dated  January  21,  1870.  On  the  other  hand,  the 
plaintiff  swore  that  this  note  was,  with  others,  transferred 
by  Warner  to  himself  and  one  Miner  for  professional  serv- 
ices, and  that  he  obtained  them  of  Warner's  daughter  by 
Warner's  directon.  He  denied  the  declarations  testified 
to  by  Warner's  daughter,  and  further  testified  that  Miner 
had  transferred  to  him  his  share  of  the  note.  Miner  was 
then  sworn,  and  testified  to  the  same  facts.  The  plaintiff 
then  rpad  in  evidence  a  portion  of  Warner's  answer  in  a 
suit  brought  by  Newton  against  Warner,  these  defendants 
and  others,  for  the  recovery  of  several  notes.  The  answer 
set  forth  that  Warner  had  held  "  some  obligations  "  against 
some  of  the  defendants  in  that  action,  but  that  "  he  does 
not  now  bold  or  own  the  same,  and  has  not  since  this 
action  was  commenced."  This  answer  was  sworn  to  on 
the  8th  day  of  February,  1870,  and  the  action  referred  to 
was  begun  on  the  2l8t  day  of  January,  1870.    Miner 
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then  testified  that  the  note  in  suit  was  one  of  the  notes 
referred  to  in  Warner's  answer.  Warner  swore  that  he 
verified  the  answer  without  reading  it. 

Upon  this  evidence  the  court  directed  a  verdict  in  favor 
of  the  plaintiff,  for  the  amount  due  upon  the  note,  aud  de- 
nied the  defendants'  request  to  submit  the  question  to  the 

jury- 
M.  M.  Waters,  for  the  appellants. 

Win.  H,  Warren^  respondent,  in  person. 

By  the  Courts  P.  Potter,  J.  The  respondent  contends 
that  Warner  having  sworn  falsely  upon  a  question  mate- 
rial to  the  issue,  his  testimony  must  be  disregarded ;  and 
there  being  no  other  testimony  for  the  defendants,  the 
court  was  correct  in  taking  the  case  from  the  jury.  I  can- 
not concur  in  the  soundness  of  this  argument,  either  as  to 
the  truth  of  its  premises,  or  the  justness  of  its  conclusions. 

The  case  of  Dunlop  v.  Patterson,  (5  Cowen,  243,)  is  at 
best  ambiguous.  It  does  not  clearly  appear  from  the 
opinion  whether  the  judgment  was  reversed  because  the 
evidence  of  the  perjured  witness  should  have  been  entirely 
disregarded,  or  because  the  court  had  not. properly  in- 
structed the  jury  in  regard  to  the  weight  which  they  should 
give  to  it  It  is  qualified  by  The  People  v.  Evans,  (40  N,  Y. 
5,  6.)  And  the  authority  of  the  latter  case  has,  to  my 
mind,  been  entirely  destroyed  by  the  case  of  Dunn*v.  The 
People  (29  N.  7.  526,  528.)  It  is  true,  in  the  opinion  of 
Inqraham,  J.,  a  distinction  is  made  between  a  case  where 
the  false  swearing  was  upon  matter  material  to  the  issue, 
and  where  it  was  otherwise,  but  no  such  distinction  is 
recognized  by  the  chief  justice. 

It  is  a  rule,  that  a  witness  is  competent  until  a  judgment 
for  felony  is  introduced  against  him ;  and  that  the  question 
of  credibility  is  entirely  for  the  jury,  under  proper  instruc- 
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tions  from  the  court  But  I  am  further  of  the  opinion  that 
the  false  swearing  was  not  proved.  The  identity  of  the 
note  in  suit  with  either  of  the  notes  referred  to  in  Warner's 
answer  was  proved  only  by  Miner's  testimony.  It  is  sim- 
ply oath  against  oath.  And  the  statements  are  not  neces- 
sarily contradictory,  even  if  the  notes  are  the  same.  In 
the  answer,  Warner  swears  that  '^he  does  not  now  hold  or 
own  the  notes,  and  has  not,  nnce  this  action  was  commenced" 
In  this  action  he  swears  that  he  never  transferred  it  to  the 
plaintiff.  Both  these  statements  may  be  true.  If  in  the 
latter  he  meant  a  written  transfer,  that  was  true.  And  it 
must  be  borne  in  mind  that  his  answer  was  prepared  by 
his  counsel,  Miner,  through  whom  the  plaintiff  claims 
title.  And  Warner  sw^^rs  he  did  not  take  it  in  his  hand; 
and  can't  tell  whether  it  is  his  answer  or  not;  that  Miner 
read  a  paper  to  him  in  the  jail ;  he  signed  it  and  swore  to 
it;  that*  he  don't  remember  that  he  stated  that  he  did  not 
own  this  note.  He  did  not  read  the  answer  himself,  and 
wa6  not  aware  that  the  ownership  of  the  note  Was  denied. 
That  he  signed  it  without  knowing  that  fact. 

I  am  further  of  the  opinion  that  there  was  evidence  for 
the  defendants,  besides  Warner's.  The  plaintiff's  decla- 
rations, sworn  to  by  Warner's  daughter,  tend  to  show  that 
Warner  received  the  note,. not  by  a  transfer  to  himself  or 
Miner,  but  to  collect  for  Warner's  family.  An  inference 
could  be  legitimately  drawn,  from  this  evidence,  that 
Warren  received  the  note  by  virtue  of  an  authority  from 
Warner,  which  Warner  could  revoke  by  an  assignment  to 
Mrs.  Newton. 

UpoiPthe  whole  case,  it  is  my  opinion  that  a  verdict  for 
the  defendant  would  have  been  sustained,  as  warranted  by 
the  evidence. 

It  is  a  safer  rule,  in  such  cases,  for  the  judge  carefully  to 
instruct  the  jury  as  to  the  weight  to  be  given  to  evidence ; 
to  call  their  attention  to  the  circumstances  under  which 
apparently  contradictory  evidence  was  given ;  to  the  influ- 
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ences  nnder  which  sach  statements  were  obtained  or  made ; 
if  made  in  writing,  whether  deliberately  written  by  the 
witness  himself,  or  whether  prepared  by  another,  whose 
interest  it  was  to  have  the  statement  in  a  particular  form ; 
whether  the  statement  was  read  and  fully  understood  by 
the  witness ;  or  whether  it  was  signed  in  the  full  confi- 
dence that  it  was  right,  upon  the  statement  of  another. 
All  these  circumstances,  it  seems  to  me,  were  involved  in 
this  case;  and  as  it  is  the  especial  province  of  a  jury  to 
weigh  and  consider  them,  I  am  of  opinion  that  the  learned 
judge  ought  to  have  submitted  all  these  circumstances  and 
considerations  to  the  jury,  whose  united  judgment  is  the  ' 
safest  reliance. 

If  testimony  apparently  contradictory  can  be  reconciled; 
if  by  any  proper  view,  it  can  all  be  made  consistent,  this 
it  is  the  duty  of  courts,  as  well  as  juries,  to  attempt.  Its 
weight  is  never  a  question  of  law,  for  a  court,  except  in 
cases  where  it  cannot  be  so  reconciled  and  explained. 
Such,  it  s^ems  to  me,  was  not  this  case.  While  there  Aiay 
be  strong  suspicions  of  want  of  integrity  in  the  evidence, 
I  do  not  think  it  was  all  on  one  side. 

The  result  is,  I  think,  that  the  judgment  should  be 
reversed,  and  a  new  trial   granted,  costs  to  abide  the. 
event 

[Thibd  Dbpabtxent,  Gbnbbal  Tebm,  at  Elmira,  May  7,  1872.  Mil- 
imj  P.  J.,  and  P.  Fotter  and  BaUom,  Jiutices.] 
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Anna  E.  Van  Buren  vs.  The  Reformed  Church  of 
Gansbvoort,  Saratoga  county,  New  York. 

Where,  in  an  action  against  a  corporation,  the  deA>ndant'8  corporate  existence 
is  directly  put  in  issue  by  the  pleadings,  the  first  step,  in  the  progress  of  the 
trial  is,  to  establish  the  fact,  by  proof,  that  the  defendant  is  a  corporation, 
capable  of  contracting  a  debt,  and  of  being  sued  therefor. 

The  existence  of  a  church,  proper,  as  an  organized  body,  is  not  recognized  by 
our  municipal  law.  In  order  to  give  an  organization  for  public  worship  legal 
rights,  and  to  impose  upon  it  legal  obligations  as  a  corporate  body,  there 
must  be  either  a  special  law  declaring  its  existence,  or  an  incorporation  un- 
der the  proTisions  of  the  general  law  relating  to  religious  societies. 

As  against  all  persons  with  whom  a  body  assumes  to  act  in  a  corporate  capa- 
city, it  is  sufficient  to  show  such  body  to  be  a  corporation  d$  faeto.  But, 
two  thmgs  are  necessary  to  be  shown,  in  order  to  establish  the  existence  of 
a  corporation  ^  faeto^  viz :  1.  The  existence  of  a  charter,  or  some  law  un- 
der which  a  corporation  with  the  powers  assumed  might  lawfiiUy  be  created ; 
and  2.  A  use,  by  the  party  to  the  suit,  of  the  rights  claimed  to  be  conferred ' 
by  such  chartet  or  law. 

Mere  user,  however,  or  the  assumption  of  corporate  capacity,  limited  to  reli- 
gious observances,  is  not  sufficient  to  establish  a  corporation  de  faeto. 

Church  music,  in  small  country  villager  or  hamlets,  being  usually  gratuitovs, 
the  mere  fact  that  one  sings  in  a  choir,  or  plays  on  an  instrument  as  an  ac- 
companiment, on  occasions  of  church  service  on  the  sabbath,  raises  no  implica- 
tion of  pecuniary  liability,  against  the  corporate  body. 

Such  services  will  be  presumed  to  have  been  gratuitous.  And  to  authorize  a 
recovery  for  semces  as  an  organist,  it  must  be  clearly  proved  that  there  was 
an  actual  employment  of  the  plaintiff  by  the  defendant,  and  a  promise,  bind- 
ing on  the  eorporate  body^  to  pay  the  plaintiff  for  the  service. 

ACTION". by  the  plaintiff  to  recover  for  her  services  as 
organist,  rendered  in  the  defendant's  church  edifice  at 
Gansevoort,  Saratoga  county,  between  October  1869,  and 
April  1871. 


62b  495 
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J,  W.  Eighmy^  for  the  plaintiff. 
A,  Pandy  for  the  defendant 


BocEES,  J.  It  is  not  disputed  that  the  plaintiff  played 
the  organ  at  the  church  edifice,  during  the  period  for 
which  the  claim  is  made,  on  all  or  nearly  alt  occasions 


496        CASES  IN  THE  SUPREME  COURT. 

Van  Buren  r.  Reformed  Church  of  Gansevoort. 

when  there  was  church  service.  But  it  is  insisted,  by  way 
of  defense,  1st.  That  the  defendant,  '^The  Reformed 
Church,**  &c.,  was  not,  and  is  not,  a  corporation ;  never 
bad  legal  existence ;  -hence  is  incapable  of  contracting  a 
debt  or  of  being  sued.  2d.  That  even  admitting  its  cor- 
porate existence^  there  was  no  employment  of  the  plain- 
tiff by  the  defendant ;  and,  3d.  That  the  services  were,  in 
fact,  gratuitous. 

First  It  is  averred,  in  the  complaint,  that  the  defend- 
ant is  "a  corporation  under  the  laws  of  the  State  of  New 
York,  named  and  called  The  Reformed  Church  of  Gan&e- 
voort,  Saratoga  county,  N.  T."  This  averment  is  denied  in 
the  answer,  wherein  it  is  stated  as  follows  :  ^'^That  the  de- 
fendant is  not  a  corporation,  as  alleged  in  the  complaint,  and 
was  not,  at  the  time  of  the  commencement  of  this  action  ;'* 
and  each  and  every  allegation  relating  thereto  in  the  com- 
"plaint  contained  is  denied.  (See  2d  defense,)  The  defend- 
ant's corporate  existence  is  therefore  directly  in  issue  by  the 
pleadings.  (5  Bosw.  716.)  The  first  step  in  the  progress 
of  the  trial  was,  consequently,  to  establish  the.  fact  by 
proof,  that  the  defendant  was  a  corporation,  capable  of 
contracting  a  debt  and  of  being  sued  therefor. 

It  is  not  pretended  that  the  defendant  is  a  body  corporate 
by  virtue  of  any  special  act  of  the  legislature  declaring  it 
such ;  nor  is  there  any  proof  that  it  had  existence  under 
the  act  for  the  incorporation  of  religious  societies.  No 
certificate  of  incorporation  is  produced,  or  shown  ever  to 
have  existed.  On  the  contrary,  the  only  proof  in  the  case, 
on  this  point,  is  to  the  effect  that  there  was  no  incorpora- 
tion ;  no  corporate  body  capable  of  performing  any  legal 
act,  or  of  prosecuting  or  defending  in  a  court  of  law. 
True,  there  were  stated  meetings  of  individuals  for  the 
purpose  of  religious  worship ;  but  there  was  no  proof  of 
the  existence  of  a  corporate  body,  having  legal  rights  and 
subject  to  legal  obligations.  As  was  said  by  Judge  Sel- 
den  in  Fett^f  v.  Tooker,  (21  N.  T.  267,  271,)  ^'  the  existence 
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of  a  church  proper,  as  an  organized  body,  is  not  recog- 
nized by  our  municipal  law.  In  order  to.  give  an  organi- 
zation for  public  worship  legal  rights,  and  to  impose  on  it 
legal  obligations  as  a  corporate  body,  there  must  be  a 
special  law  declaring  its  existence,  or  there  must  be  an  in- 
corporation under  the  provisions  of  the  general  law  relat- . 
ing  to  religious  societies."  In  this  case  there  is  no  special 
act  creating  the  defendant  a  corporation ;  nor  is  there  any 
proof  of  an  incorporation  under  the  general  lav^. 

But  it  is  urged  that  the  defendant  was  and  is  a  corpora- 
tion de  facto,  even  admitting  that  it  had  no  legal  corporate 
e}dstence ;  and  hence  that  it  may  be  held  to  answer  in  an 
action  for  a  breach  of  contract  So  it  is  insisted  that  as 
against  all  persons  with  whom  a  body  assumes  to  act  in  a 
corporate  capacity/ it  is  sufficient  to  show  such  body  to  be 
a  corporation  de  facto.  This  is  undoubtedly  the  settled 
rule,  of  law.  The  question  then  arises,  what  is  necessary 
to  establish  the  existence  of  a  corporation  de  facto  f  This 
question  is  answered  by  Judge  Selden  in  the  case  of  the 
Methodiit  Episcopal  Union  Church  v.  Pickettj  {19  2(,  T, 
485.)  He  says :  ^^  Two  things  are  necessary  to  be  shown 
in  Oxder  to  establish  the  existence  of  a  corporation  defacto^ 
viz.,  1.  The  existence  of  a  charter,  or  some  law  under 
which  a  corporation,  with  the  powers  assumed,  might 
lawfully  be  created ;  and,  2.  A  use,  by  the  party  to  the 
suit,  of  the  rights  claimed  to  be  conferred  by  such  charter 
or  law."  IsTow,  in  this  case  no  charter  is  shown ;  nor  is  it 
shown  that  any  attempt  was  ever  made  to  incorporate 
under  the  law  relating  to  religious  societies.  All  that  is 
shown,  at  most,  is  that  the  defendant,  or  certidn  persons 
acting  under  the  name  of  the  Reformed  Church,  &c.,  has 
maintained  regular  religious  observances  and  church  ser- 
vice for  a  period  of  twenty  years  or  more ;  but,  for  ought 
that  appears,  without  any  charter  or  written  declaration 
of  rights,  powers,  rules  or  specific  actions  of  general  pur- 
poses.   All  that  is  shown  is  mere  user,  limited  to  religious 
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observances.  Mere  user,  however,  or  the  assumption  of 
corporate  capacity,  is  not  sufficient  to  establish  a  corporar 
tion  de  facto.  Judge  Selden  says,  in  the  last  case  above 
cited,  "  this  "  (the  establishment  of  corporations  by  user) 
*'  cannot  be  done  by  simply  showing  that  they  have  acted 
,  as  corporations  for  any  period  of  time,  however  long/' 
In  this  case,  therefore,  enough  is  not  shown  to  establish 
the*  defendant's  existence  as  a  corporation  de  facto. 

In  no  view  of  the  case,  consequently,  is  •it  made  to  ap- 
pear that  the  defendant,  as  a  corporation,  is  liable  to  the 
plaintiff  in  this  action. 

Second.  But  even  were  the  corporate  existence  .of  the 
defendant  established,  the  action  cannot  be  maintained  if 
the  services  were  gratuitous ;  nor  unless  there  was  an 
actual  employment  of  the  plaintiff  by  the  defendant. 

Usually  church  music  is  gratuitous,  in  small  country 
villages  or  hamlets,  like  Gausevoort.  The  pastor,  who 
devotes  all  his  time  and  energies  to  his  calliiig,  is  but 
poorly  compensated.  The  pecuniary  condition  of  his 
parishioners  is  such  that  his  ministration  is  of  necessity 
very  much  a  labor  of  love  and  duty.  The  choir  is  made 
up  of  amateurs,  often  but  little  instructed  in  the  science 
of  melody ;  and  this  part  of  church  service  is,  in  such 
places,  rather  the  observance  of  religious  duty,  than  the 
exercise  of  professional  art  and  cultivated  taste.  The 
vocalist,  and  those  who  aid  with  instruments,  do  not  ex- 
pect or  desire  pecuniary  recompense.  The  mere  fact  that 
one  sings  in  the  choir,  or  plays  on  an  instrument  as  an 
accompaniment,  on  occasions  of  church  service  on  sab- 
bath days,  raises  no  implication  of  pecuniary  liability, 
against  the  corporate  body.  These  services  are  presumed 
to  be  gratuitous.  In  this  case,  therefore,  there  can  be  no 
recovery,  if  it  be  not  clearly  proved  that  there  was  an 
actual  employment  of  the  plaintiff  by  the  defendant,  and 
a  promise  binding  on  the  corporate  body  to  pay  her  for  the 
service. 
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There  is  no  proof  of  any  resolution  of  the  board  of 
officers  directing  her  employment ;  nor  does  it  appear  that 
her  employment  was  ever  considered  or  discussed  at  any 
business  or  other  meeting  of  the  officers  of  the  church; 
nor,  in  point  of  fact,  was  there  any  agreement  with  any 
one  that  the  defendant^  the  corporate  body,  should  pay  or 
be.  liable  to  the  plaintiff  on  accQunt  of  the  services  for 
which  compensation  is  claimed.  According  to  the  plain- 
tiff's statement,  it  was  the  members  of  the  church  or  con- 
gregation who  wanted  her  to  play  the  organ — thej/y  as  was 
said,  had  talked  it  up — ^and  thejf  would  pay — they  would 
have  a  donation,  &c.,  and  if  $100  was  not  obtained  they 
would  make  it  up.  This  is  the  substance  of  the  plaintiff's 
evidence.  On  the  other  hand,  those  with  whom  the 
plaintiff  conversed,  and  with  whom,  as  she  states,  the 
agreement  was  made,  deny,  explicitly,  all  liability  and 
employment  on  the  part  of  the  church.  Indeed,  accord- 
ing to  their  testimony,  they  neither  had  authority  to  bind, 
nor  did  they  intend  to  bind,  the  organization  to  the  pay- 
ment to  her  of  any  sum  whatsoever. '  As  they  state  the 
case,  the  request  to  her  to  play  was  personal  on  their  part, 
and  to  be  gratuitous,  except  in  so  far  as  compensation 
might  be  made  by  voluntary  contribution.  According  to 
the  evidence  there  was  neither  employment  of  the  plain- 
'  tiff  by  the  defendant^  nor  authority  given  on  its  part 
to  employ  her;  nor  did  any  one  assume  to  bind  the 
church,  as  a  body  corporate,  by  any  agreement  between  it 
and  her. 

The  complaint  must  be  dismissed. 

[Saratoga  Spboiaii  Tbbm,  June  18, 1869.    Boeku^  Jostioe.] 
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An  action  for  assault  and  battery  being  at  issue  and  noticed  for  trial,  the  par- 
ties settled  the  matter,  and  the  plaintiff  executed  to  the  defendant  a  release 
and  discharge,  without  consultation  with,  or  notice  to,  his  attorney,  to  whom 
he  had,.m  tenntf  given  a  lien  on  the  cause  of  action  as  security  for  his  costs, 
advances  and  counsel  fee,  of  which  claim  by  the  plaintiff's  attorney,  the 
defendant  had  notice,  at  the  time  of  the  settlement.  JBeU  that  the  attorney 
was  not  at  liberty  to  proceed  In  the  action,  to  obtain  his  costs,  advances  and 
counsel  fee,  after  such  settlement  and  release  of  the  cause  of  action  by  the 
plaintiff. 

Meldt  aitOf  that  the  release  and  stipulation  executed  by  the  plaintiff  bound 
him  to  all  its  terms ;  and  that  if  he  should  proceed  in  violation  of  it,  his  pro- 
ceedings would  be  set  aside  as  irregular  and  improper. 

Beld,  further,  that  the  action  behig  for  assault  and  battery,  the  right  of  action 
was  personal  to  the  plaintiff,  and  could  not  be  assigned.  Therefore  the  as- 
signment of  the  cause  of  action  to  the  attorney  transferred  no  interest  in  the 
subject  matter  of  the  acUon,  and  by  it  he  acquired  no  rights,  legal  or  equita- 
ble, against  the  defendant. 

That  t)ie  case  fell  directly  within  the  principles  laid  down  in  1%4  FnpU  ▼. 
TiofiB  Com.  FUm,  (19  Wmd,  78 ;)  in  Bm$diei  t.  Earlow,  (6  Bow.  Fr.  S470 
and  in  Sh4mk  v.  Shoemaker,  (18  N,  T.  489.) 

That  the  cause  of  action  being  personal  to  the  plaintiff,  the  authority  to  settle 
the  suit  before  trial,  and  consequently  before  the  right  to  costs  was  determ- 
ined, rested  with  him,  without  any  right  in  his  attorney  to  prevent  him  from 
so  doing,  or  to  dictate  terms. 

That  after  the  plaintiff  had  released  and  discharged  the  cause  of  action,  his 
right  of  recovery  was  gone ;  he  had  no  longer  a  right  to  damages ;  and  if 
not  entitled  to  damages,  he  had  no  claim  for  costs.  That  the  right  to  costs 
being  dependent  on  the  recovery  of  damages,  if  the  plaintiff  could  not  have 
damages,  neither  could  he,  or  any  one  claiming  through  or  under  him, 
have  costs. 

That  the  attorney  had  no  right  to  prosecute  the  action,  against  the  wishes  and 
without  the  authority  of  his  client,  on  the  ground  of  his  being  an  assignee 
or  "equitable  owner  "  of  the  cause  of  action. 

THIS  is  a  motion  to  set  aside  the  defendant's  default  and 
an  assessment  of  damages  against  him^  and  for  other 
and  general  relief;  on  the  ground  that  the  action  had 
been  settled  by  the  parties,  and  the  claim  and  cause  of 
action  set  forth  in  the  complaint  released  and  discharged 
by  the  plaintifi'. 
The  action  was  assault  and  battery.    It  was  put  at  issue. 
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and  was  tried  at  a  former  circuit,  where  a  verdict  was 
rendered  in  the  plaintiff's  favor,  for  ^600.  Judgment  was 
entered  on  the  verdict,  with  $256.22  costs,  in  all  $856.22, 
on  the  24th  of  January,  1871.  On  appeal,  the  judgment 
was  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event.  The  action  was  again  noticed  for  trial  at  the  cir- 
cuit;  but  before  the  trial,  and  on  the  16th  of  May,  1872, 
the  parties  settled  the  case,  and  the  plaintiff  executed  and 
delivered  to  the  defendant  an  instrument,  under  seal, 
whereby,  in  consideration  of  $80,  acknowledged  to  be  paid 
him,  he  released  and  discharged  the  defendant  from  the 
cause  and  causes  of  action  mentioned  in  the  complaint, 
and  declared  the  action  settled,  and  authorized  the  entry 
of  an  order  of  discontinuance.  When  the  case  was 
reached  on  the  circuit  calendar,  and  called  for  trial,  the 
defendant's  attorney  produced  the  release  and  settlement, 
and  objected  to  further  proceedings,  on  the  ground  that 
the  case  was  settled,  and  the  cause  of  action  discharged ; 
but  the  plaintiff's  attorney  insisted  that  the  settlement  did 
not  affect  his  right  to  costs,  and  took  an  assignment  of 
damages  for  $50  against  the  defendant,  the  latter  not  ap- 
pearing, except  to  suggest  and  insist  on  the  settlement 
aforesaid.  The  plaintiff  claimed  the  right  to  enter  judg- 
ment for  $50,  with  costs  of  the  action,  and  to  collect  the 
same,  or  at  least  to  collect  the  costs.  Thereupon  this 
motion  was  made,  to  set  aside  the  proceedings  at  the  cir- 
cuit, and  to  enforce  the  settlement  and  the  stipulation  of 
discontinuance  therein  contained. 

In  answer  to  the  motion  the  plaintiff's  attorney  states, 
on  oath,  that  he  had  no  intimation  of  the  alleged  settle- 
ment until  the  first  day  of  the  circuit ;  that  he  had  fully 
prepared  the  case  for  trial ;  that  the  plaintiff  was  wholly 
insolvent ;  that  on  the  16th  of  September,  1870,  the  plain- 
tiff executed  to  him  a  paper  as  follows,  (Title  of  the 
causp :)  ''^I  hereby  assign  and  transfer  to  J.  P.  Butler  a 
lien  upon  the  judgment  and  cause  of  action  in  this  case^ 
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for  security  for  his  costs  in  the  action  and  for  counsel  fees, 
and  advances  that  he  may  make  in  preparation  for  the 
trial  thereof.  The  balance  to  belong  to  me  upon  recovery ;" 
that  on  the  same  day  he  exhibited  this  paper  to  the  de- 
fendant, and  notified  him  that  the  costs  and  disbursements 
belonged  to  him,  and  that  he  had  a  lien  on  the  cause  of  ac- 
tion, for  his  costs  of  the  action,  disbursements  and  counsel 
fees ;  also  informed  him  that  the  plaintiff  was  insolvent,  and 
that  settlement,  if  made,  must  be  made  with  him.  He  further 
states,  in  his  answering  affidavit,  that  he  had  incurred  ex- 
pense and  liability  in  conducting  the  case  for  the  plaintiff,  and 
charged  that  the  settlement  and  stipulation  to  discontinue 
the  action  was  effected  to  defeat  his  claim  as  attorney  and 
counsel' in  the  action,  and  hence  was  fraudulent,,  and  did 
not  operate  to  defeat  his  claim  for  costs,  disbursements 
and  counsel  fee  in  the  suit  Other  facts  were  stated  in  the 
answering  affidavit ;  but  none  of  them  are  deemed  of  im- 
portance on  this  motion,  inasmuch  as  those  above  cit^d 
present  fully  the  questions  here  considered. 

A.  Pofidj  for  the  motion. 

J.  P.  BtUhrj  opposed. 

BoGEES,  J.  The  former  trial,  verdict  and  judgment  in 
this  case  are  of  no  importance  on  this  motion,  for  the 
reason  that  the  judgment,  on  appeal,  was  reversed,  and  a 
new  trial  was  ordered,  with  costs  to  abide  the  event  The 
case  stands  here  as  if  no  trial  had  been  bad  at  the  time  of 
the  settlement  by  the  parties. 

The  case  then,  briefly  stated,  is  this:  an  action  of  assault 
and  battery  was  penditig,  at  issue  and  noticed  for  trial ; 
when  the  parties  settled  the  matter  and  the  plaintiff  exe- 
cuted to  the  defendant  a  release  and  discbarge,  without 
consultation  with,  or  notice  to,  his  attorney,  to  whom  he 
had,  in  termsj  given  a  lien  on  the  cause  of  action  as  secur- 
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ity  for  his  costs,  advaaces  and  counsel  fee,  of  which 
claim,  by  the  plaintiff's  attorney,  the  defendant  had  notice 
at  the  time  of  settlement.  Is  the  attorney  at  liberty  to 
proceed  in  the  action,  to  obtain  his  costs,  advances  and 
counsel  fee,  notwithstanding  the  settlement  and  release  of 
the  cause  of  action  by  the  plaintiff?  The  release  and 
stipulation  executed  by  the  plaintiff  uudoubtedly  bound 
him  to  all  its  terms,  as  there  is  no  pretense  that  he  was  at 
all  imposed  on  or  entrapped  into  tl^e  settlement.  He  was 
not  at  liberty  to  proceed  further  in  the  cause,  against  the 
terms  of  the  paper  he  had  executed  uuderstandingly  and 
on  good  consideration ;  or  if  he  should  proceed,  in  viola- 
tion of  it,  his  proceedings  would  be  set  aside  as  irreg- 
ular and  improper.  {Braisted  v.  Johnson^  5  Sandf.  671. 
Fitch  V.  Hall,  18  How.  Fr.  314.  Bute  16.)  The  proceed- 
ings  in  this  case  after  the  settlement  and  stipulation  of 
discontinuance  were  irregular  as  regards  the  plaintiff  and 
cannot  be  upheld  with  a  view  to  secure  any  advantages 
or  benefits  to  him.  This  seems  clear  beyond  peradventure. 
But  it  is  insisted  that  the  plaintiff's  attorney  had  ac- 
quired rights  in  this  case  against  the  defendant,  of  which 
he  could  not  be  divested  by  a  settlement  of  the  cause  of 
action  without  his  concurrence  or  assent.  This  claim  is 
*  based  on  the  position  that  he  had  a  lien  on,  or  right  to, 
the  cause  of  action  which  the  defendant  was  bound  to 
respect ;  a  right  which  he  could  enforce  against  the  latter 
in  this  court.  The  action  was  assault  and  battery ;  an  ac- 
tion arising  out  of  a  personal  tort.  Such  rights  of  action 
are  personal  to  the  party,  and  cannot  be  assigned.  (19 
Wend.  73.  6  Haw.  161.  22  Barb.  110.  3  Abb.  37.  12 
N,  Y.  622.)  These  are  but  few  of  the  many  cases  which 
hold  or  recognize  this  rule.  In  this  case,  therefore,  tha 
attorbey  Acquired  no  rights  against  the  defendant  by 
the  assignment  of  the  cause  of  action  to  him.  It  trans- 
ferred no  interest  in  the  subject  matter  of  the  action.  It 
may  be  valid  and  binding  as  an  agreement  between  the 
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parties  to  it,  (19  Wend.  73,  78,  79  ;^  3  Abb.  37,)  but  with 
that  question  we  have  here  bo  concern.  The  right  of 
action  remained  with  the  plaintiff,  subject  to  his  personal 
control  The  right  to  prosecute  it ;  to  forgive  it  and  to 
release  and  discharge  it ;  rested  with  him,  unaffected,  in 
so  far  as  the  defendant  was  concerned,  bj  the  paper  exe- 
cuted to  his  attorney.  So,  after  the  plaintiff  had  released 
and  discharged  the  cause  of  action,  his  right  of  recovery 
was  gone.  He  certainly,  now,  had  no  right  to  damages; 
and  if  not  entitled  to  damages,  he  had  no  claim  for  costs. 
Kow,  as  regards  the  attorney — ^having  acquired  no  right 
in  the  cause  of  action — he  could  have  no  better  position 
than  the  party  who  was  principal  in  the  claim.  The  right 
to  costs,  whomsoever  might  be  entitled  to  them  when 
awarded,  was  dependent  on  the  recovery  of  damages.  If 
the  plaintiff,  (the  claim  being  purely  personal,  and  remain- 
ing  in  himself,)  could  not  have  damages,  neither  could  he 
or  any  one  claiming  through  or  under  him,  have  costs. 
All  right  to  costs,  on  the  part  of  the  plaintiff,  fell  with  the 
obliteration  and  extinguishment  of  the  cause  of  action. 
Had  the  plaintiff  died,  could  the  attorney  have  further 
prosecuted  the  suit,  with  a  view  to  an  indemnity  for  his 
costs,  disbursements  and  counsel  fee  7  Clearly  not.  And 
was  not  all  claim  against  the  defendant  as  effectually  ob- 
literated and  extinguished  by  the  release  and  discharge  of 
the  cause  of  action,  as  if  the  plaintiff  had  died  ? 

The  attorney's  right  to  prosecute  the  action  against  the 
wishes  and  without  the  authority  of  his  client,  must  rest 
on  the  hypothesis  that  he  is  an  assignee  or  ^^  equitable 
owner"  of  the  cause  of  action.  But  he  can  be  neither. 
The  cause  of  action  is  not  assignable.  No  right  could  be 
conferred  by  any  form  of  transfer  of  it,  as  against  the  de- 
fendant, either  legal  or  equitable.  If  he  be  assignee,  or 
if  he  may,  as  "  equitable  owner"  of  the  claim,  prosecute 
the  suit  for  his  own  personal  advantage  and  benefit,  he 
should  be  liable  to  the  adverse,  party  for  costs  in  case  of 
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failnre  to  recover.  Yet  no  one  will  maintain  that  the 
attorney  in  this  case  was  liahle  to  the  defendant  for  costs 
in  any  possible  contingency.  The  assignment  of  the 
cause  of  action  was  ineffectaal  as  a  transfer  of  the  cause 
of  action.  So  it  conferred  no  right  at  law.  This  all  con- 
cede. But  it  is  said  it  nevertheless  conferred  equitable 
rights.  .So  it  did,  as  between  the  parties  to  it — attorney 
and  client  Indeed,  as  between  them,  it  was  valid  and 
binding ;  not  as  a  transfer  of  the  cause  of  action ;  but  it 
gave  the  attorney  a  right  to  retain  the  damages  when  re- 
covered and  collected,  to  the  extent,  and  for  the  purposes 
specified  in  the  paper.  So,  if  damages  had  been  recovered 
in  the  action,  and  the  money  had  come  to  the  hands  of  the 
attorney,  he  could  have  retained  it  until  the  terms  and 
conditions  of  the  transfer  were  fully  met  and  answeredf 
He  could  have  insisted  on  the  equity  in  his  favor  created 
by  the  instrument,  although  invalid  in  law  as  a  transfer. 
But  with  these  rights  and  equities  the  defendant  has  no 
concern.  They  pertain  to  the  immediate  parties  to  the 
transfer.  As  above  stated,  the  transfer  conferred  no  right, 
legal  or  equitable,  against  the  defendant. 

The  case  of  Benedict  v.  ffarlotv,  (5  How.  347,)  is  similar 
to  this  now  under  consideration,  in  all  important  particu- 
lars; and  is  a  decision  directly  in  point  This  action  was 
assault  and  battery  and  false  imprisonment  On  the  trial, 
the  plaintiff  had  a  verdict  in  his  favor.  Thereupon  the  par- 
ties settled,  without  notice  to  the  plaintiff's  attorney,  and 
the  plaintiff,  by  a  release  under  seal,  discharged  the  claim. 
Notwithstanding  the  settlement,  the  plaintiff  entered  up 
judgment,  which  the  defendants  moved  to  set  aside.  The 
plaiutiff 's  attorney  resisted  the  motion  on  the  ground  that 
the  settlement  was  a  fraud  upon  him,  and  if  sustained 
would  deprive  him  of  all  compensation.  He  showed  that 
he  had  incurred  expense  in  conducting  the  suit,  and  that 
the  plaintiff  was  insolvent    Affidavits  were  also  read  tend- 
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ing  to  show  that  the  defendants  knew  that  the  settlement 
would  operate  as  a  fraud  on  the  plaintiff's  attorney.  The 
motion,  however,  was  granted,  and  the  judgment  set  aside. 
Judge  Willard  discussed  the  question  in  an  elaborate 
opinion,  and  held  that  the  parties  had  a  right  to  settle  the 
suit  before  judgment  without  paying  the  attorney  his  costs. 
So  in  Shank  v.  Shoemaker,  (18  N,  Y.  489,)  Justice  gtrong, 
in  delivering  the  opinion  of  the  court,  remarks  :  *'  There 
is  no  case  which  goes  far  enough  to  show  that  a  party  who 
has  not  obtained  a  judgment  in  his  favor  cannot  settle  a 
suit  because  it  may  prejudice  the  possibility,  or  even  prob- 
ability, that  his  attorney  might  obtain  his  costs  by  a  future 
trial  and  a  judgment  in  favor  of  his  client."  In  this  case, 
also,  it  was  insisted  that  the  settlement  was  in  fraud  of  the 
attorney's  right  to  recover  costs,  because  of  the  insolvency 
of  his  client  In  The  People  ex  rel,  Stanton  v.  Tioga  Com* 
Pleas,  (19  Wend.  73,)  it  was  directly  decided  that  a  per- 
sonal tort  was  not  assignable,  so  that  a  court  of  law  would 
protect  the  assignee  against  the  subsequent  fraudulent 
discharge  of  the  damages  recovered  in  a  suit  prosecuted 
for  such  tort;  and  Judge  Cowen,  in  this  case,  says:  *4 As- 
signments of  personal  injuries  must  still  be  regarded  as 
mere  covenants  or  promises,  which  we  cannot  protect 
against  the  interference  of  the  immediate  party,  though 
the  defendant  have  full  notice  of  the  effort  to  assign ;"  and 
he  adds :  "  If  the  person  professing  to  assign  will  do  preju- 
dice to  the  right,  by  extinguishing  or  impairing  it,  the  party 
with  whom  he  deals  must  be  left  to  his  action  for  damages, 
according  to  the  nature  of  the  undertaking.  If  it  be  under 
seal,  then  he  must  bring  covenant ;  *  *  *  if  without  seal, 
then  assumpsit."  Thus  it  is  declared  that  the  parties  may 
settle,  even  with  notice  to  the  defendant  of  the  attempted 
transfer,  and  the  plaintiff  may  extinguish  the  claim ;  in 
which  case  redress  can  be  had  by  the  attorney  only  by 
proceedings  against  his  client  for  damages,  according  to 
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the  nature  of  his  claim.  I  am  referred  to  the  decision  in 
Basquin  v.  The  Knick.  Stage  Oo.y  (12  Abbott^  324,)  a  case  in 
the  New  York  common  pleas,  where  it  is  decided  that 
when  a  settlement  of  a  pending  suit  is  privately  effected 
between  the  parties,  with  the  design  of  preventing  the 
attorney  from  obtaining  his  costs,  the  court  will,  notwith- 
standing the  settlement,  allow  the  attorney  to  go  on  and 
collect  the  costs  in  the  action.  To  the  same  effect  is  the 
decision  in  McDowell  v.  The  Second  Avenue  J?.  B.  Co.j 
(4  Boetff.  670,)  in  the  New  York  Superior  Court  See  also, 
Owen  V.  Maeon^  (18  How.  156,)  in  this  court.  In  neither 
of  these  cases  is  the  decision  in  Benedict  v.  HarloWy  or  in 
The  People  v.  Tioga  Com.  PUoBy  alluded  to;  although  in 
McDowell  V.  The  Second  Avenue  B,  B,  Go.^  the  question  in-' 
volved  received  very  careful  examination ;  and  many  cases, 
both  in  this  country  and  in  England,  are  cited.  Added  to 
the  above  decisions,  (5  How.  347 ;  19  Wend,  731,)  is  now 
the  decision  in  Shank  v.  Shoemaker^  (18  N.  Y.  489.)  It 
may  be  here  remarked  that  many  of  the  cases  cited  are 
those  where  judgment  had  been  perfected  or  verdict  ren- 
dered ;  hence  the  right  to  costs  was  determined,  prior  to 
the  settlement  or  alleged  improper  interference  of  the 
party.  Those  cases  differ  widely  from  this,  in  which  the 
settlement  was  made  and  the  release  given  before  trial,  and 
of  course  before  costs  were  awarded,  or  the  right  to  them 
was  made  certain. 

Having  given  this  motion  earnest  consideration,  and 
having,  as  I  believe,  examined  the  authorities  bearing  on 
the  question  before  me,  I  am  led  to  the  conclusion  that 
the  case  falls  directly  within  the  principles  of  law  laid 
down  in  The  People  v.  Tioga  Qommon  PleaSj  (19  Wend  73 ;) 
in  Benedict  v.  Harlow^  (5  How.  347 ;)  and  in  Shank  v.  Shoe- 
maker ^  (18  N.  Y.  489.)  It  is  clear  that  the  cause  of  action 
was  nbt  assignable;  therefore  the  plaintiff's  attorney 
acquired  no  right  whatever  against  the  defendant,  by  vir- 
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tae  of  the  assignment  of  it  to^im;  and  without  this  he 
certainly  had  no  Ken  or  claim  thereon.  So  the  authority 
to  settle  the  matter  in  litigation  before  trial,  and  conse* 
quently  before  the  right  to  costs  was  determined,  rested 
with  the  plaintiff,  without  any  right  in  the  attorney  to 
prevent  him  from  so  doing,  or  to  dictate  terms.  The 
cause  of  action  was  personal  to  himself  purely.  It  would 
not  survive  him ;  and  was  incapable  of  being  transferred 
to  another ;  hence  it  lay  with  him  to  discharge  or  to  enforce 
it  In  this  condition  of  the  case  he  settled  and  discharged 
the  claim.  Now  the  right  of  recovery  was  extinguished, 
and  of  course  all  claim  for  costs  was  gone.  I  have  above 
considered  this  case  as  an  effort  on  the  part  of  the  attorney 
to  continue  the  prosecution  of  the  action  only  with  a  view 
to  obtain  his  taxable  costs  in  the  action.  But  the  attorney's 
.claim  goes  much  beyond  this.  He  insists  that  he  may 
prosecute  the  suit  and  recover  and  collect  damages  to  the 
extent  of  his  advances  and  counsel  fee ;  in  this  case  stated 
at  a  sum  exceeding  $300.  In  other  words^  that  he  may 
control  and  enforce  the  cause  of  action  and  collect  damages 
to  an  amount  exceeding  (300,  notwithstanding  the  settle- 
ment, and  the  release  and  discharge  of  damages  by  the 
plaintiff.  May  he  do  this  ?  He  places  his  right  so  to  do 
on  the  same  footing  with  his  right  to  collect  his  taxable 
costs.  If  he  may  proceed  to  collect  his  taxable  costs,  he 
may  also  collect  damages  to  the  extent  of  his  advances  and 
counsel  fee.  I  think  if  the  taxable  costs  may  be  collected 
in  this  case,  the  damages  may  also  be  collected.  But,  in 
my  judgment,  neither  can  be  recovered  and  collected  here 
Against  the  settlement  and  discharge. 

Thiis  seems  a  hard  case  for  the  plaintiff's  attorney,  who 
has  performed  much  labor  and  has  incurred  considerable 
expense  in  conducting  the  suits,  as,  in  all  probability,  he  is 
without  redress.  But  the  defendant  is  not  to  be  held 
responsible  simply  because  the  attorney  can  obtain  recom- 
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penee  from  no  other  source.  There  must  be  good  ground 
to  charge  him  with  a  loss  resulting  to  his  adversary's 
attorney,  before  it  can  be  cast  over  upon  him. 

Motion  granted. 

[Saratoga  Sfbcial  TjskXi  July  9, 1872.    Bocki$^  Justioe.] 


WiLOOx  AND  Smith  vs.  Hoch. 

A  Judge,  at  the  circuit,  has  no  power  to  graat  a  new  trial,  except  where  he  has 
been  authorized  by  the  legislature  to  do  so. 

There  are  but  two  cases  in  which  he  may  grant  a  new  trial.  One  is,  that  at 
the  same  circuit  at  which  a  cause  is  tried  he  may,  in  his  discretion,  entertain 
a  motion,  to  be  made  on  his  minutes,  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions,  or  for  insufficient  evidence,  or  for  excessive  damages. 
The  other  is  when  a  motion  is  made  for  a  new  trial  on  a  case  or  exceptions, 
or  otherwise. 

It  is  clearly  within  the  power  of  the  Justice  holding  a  circuit  to  direct  a  verdict 
subject  to  the  opinion  of  the  court  at  general  term,  and  to  instruct  them  to 
find  upon  a  specific  question  of  fact. 

When  a  party  is  permitted  to  move  to  set  aside  a  verdict  and  for  a  new  trial,  a 
general  or  special  verdict  as  defined  in  section  260  of  the  Code  is  most  obvi- 
ously intended. 

There  is  no  mode  by  which  a  party  in  whose  &vor  a  general  verdict  is  rendered 
and  against  whom  the  Jury  have  answered  specific  questions  of  fact  submitted 
to  them  by  the  Judge  can  proceed,  except  to  vacate  the  verdict,  if  the  other 
party  will  consent ;  if  not,  then  to  move  for  a  new  trial  upon  the  whole  case ; 

it  S$MU. 

In  such  a  case,  the  party  cannot  move,  at  the  circuit  or  special  term,  for  a  new 
trial  of  the  specific  question  of  fact  submitted  to  the  Jury. 

Bo  long  as  there  are  disputed  questions  of  fact  in  the  case,  it  is  erroneous  for 
the  Judge,  at  the  circuit,  to  direct  a  verdict  for  the  plaintiff  subject  to  the 
opinion  of  the  court  at  general  term. 

Thus,  where,  upon  the  trial,  the  Judge  submitted  to  the  Jury  the  question 
whether  the  plaintiff  agreed  to  extend  the  payment  of  the  note  in  suit,  as 
claimed  in  the  answer,  and  then  instructed  them  to  find  a  verdict  for  the 
plaintiff  subject  to  the  .opinion  of  the  court  at  general  term;  and  the  Jury 
found  a  verdict  for  the  plaintiff,  answered  the  question  put  to  them  in  the 
affirmative  and  assessed  the  damages  of  the  plaintiff;  whereupon  the  plain- 
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tiff's  coansel  moved  to  set  aside  the  Terdict,  and  for  a  new  trial  on  the  quea- 
tion  of  fact  submitted  to  the  Jniy,  upon  the  gromid  that  the  evidence  was 
insofficient  to  authorize  it ;  Btld  that  the  order  of  the  special  term,  denying 
the  motion,  was  right;  and  the  same  was  affirmed,  and  the  verdict  set  aside 
and  a  new  trial  granted. 

APPEAL  by  the  plaintiff  from  an  order  made  at  the  cir- 
cnit,  denying  hie  motion  to  set  aside  the  special  yerdict, 
and  for  a  new  trial  on  the  judge's  minutes. 

The  action  was  brought  upon  a  promissory  note.  The 
defense  was  that  the  plaintiffs  had,  for  a  good  considera- 
tion, extended  the  time  of  payment. 

H.  E.  Turner^  for  the  appellant. 

Chas.  D.  AdamSj  for  the  respondent 

By  ilie  Gaurt^  MuLLiN,  J.  On  the  trial,  the  judge  sub- 
mitted to  the  jury  the  question,  Did  the  plaintiff  agree  to 
extend  the  payment  of  the  note  in  suit  until  the  fall  of 
1861,  as  claimed  in  the  answer  ?  and  then  instructed  them 
to  find  a  verdict  for  the  plaintiff  subject  to  the  opinion  of 
the  court  at  general  term.  The  jury  found,  in  obedience 
to  the  instruction,  a  verdict  for  the  plaintiff,  answered  the 
question  put  to  them  in  the  affirmative,  -and  assessed  the 
damages  of  the  plaintiff  The  plaintiffs'  counsel  moved 
the  court  to  set  aside  the  special  verdict,  and  for  a  new 
trial  on  the  (question  of  fact  submitted  to  them,  on  the 
ground  that  the  evidence  was  insufficient  to  authorize  it. 
The  court  denied  the  motion,  and  the  plaintiff  appealed. 

The  judge,  at  the  circuit,  has  no  power  to  grant  a  new 
trial  unless  where  he  has  been  authorized  by  the  legisla- 
ture to  do  so.  There  are  but  two  cases  in  which  the  judge 
at  circuit  may  grant  a  new  trial.  One  is  that  at  the  same 
circuit  in  which  a  cause  id  tried  he  may,  in  his  discretion, 
entertain  a  motion  to  be  made  on  his  minutes  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  or  for  in- 
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sufficient  evidence,  or  for  excessive  damages.  (Godej  §  264.) 
The  other  is  when  a  motion  is  made  for  a  .new  trial  on  a 
case  or  exceptions,  or  otherwise.  Whether  the  motion 
in  this  case  was  made  on  the  minutes,  or  on  a  case  or  ex- 
ceptions, we  do  not  know.  As  an  appeal  will  lie  from  an 
order  made  under  either  provision,  it  is  not  important  to 
ascertain  the  manner  in  which  the  question  was  presented 
to  the  justice  holding  the  circuit. 

By  section  261  of  the  Code,  the  court  is  authorized  to 
instruct  a  jury,  if  they  find  a  general  verdict,  to  find  upon 
,  particular  qnestions  of  fact  to  he  stated  in  writing.  It  was 
clearly  within  the  power  of  the  justice  holding  the  circuit 
to  direct  a  verdict  subject  to  the  opinion  of  the  court  at 
general  term,  and  to  instruct  them  to  find  upon  a  specific 
question  of  fact.  Whether  both  instructions  can  be  given 
in  the  same  cause,  I  propose  to  examine  hereafter. 

There  are  two  kinds  of  verdicts  defined  in  the  Code, 
viz.,  a  general  and  a  special  verdict.  The  former  is  that 
/by  which  the  jury  pronounce  generally  on  all  or  any  of 
the  issues,  either  in  favor  of  the  plaintiff  or  of  the  defend- 
ant. The  latter  is  that  by  which  the  jury  find  the  facts 
only,  leaving  the  judgment  to  the  court  (CM«,  §  260.) 
There  cannot  be  a  general  and  a  special  verdict  upon  the 
same  issue,  except  so  far  as  the  jury  may  answer  specific 
questions  put  them  when  they  find  a  general  verdict. 
Such  an  answer  is  not  the  verdict  referred  to  in  the  Code, 
in  sections  261  to  265.  When,  therefore,  a  party  is  per- 
mitted to  move  to  set  aside  a  verdict  and  for  a  new  trial,  a 
general  or  special  verdict,  as  defined  in  section  260,  is  most 
obviously  intended.  If  answers  to  specific  questions  are 
to  be  treated  as  verdicts,  and  the  parties  may  move  to  set 
them  aside  and  for  new  trials,  it  will  follow  that  if  the 
answer  of  one  question  is  adverse  to  the  plaintiff  and 
another  to  the  defendant,  each  may  move  for  a  new  trial, 
and  the  party  against  whom  the  general  verdict  is  rendered 
may  move  to  set  it  aside,  and  thus  we  may  have  as  many 
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motions  and  appeals  as  there  are  parties  to  be  affected  by 
the  answers  to  the  specific  questions  which  have  been  sub- 
mitted to  the  jury.  The  legislature  never  intended  to  in- 
troduce such  a  system  of  practice. 

The  plaintiff  in  this  case  proposes  to  retain  the  general 
verdict  which  was  rendered  in  his  favor,  .but  fearing  that 
the  special  finding  might  destroy  the  general  verdict,  he 
is  laboring  to  get  rid  of  that  so  as  to  leave  the  general  ver^ 
diet  in  full  force.  The  defendant  would  doubtless  consent 
that  the  general  verdict  be  set  aside,  and  the  whole  merits 
again  opened  for  investigation,  but  the  plaintiff  is  not 
willing  to  open  the  door  to  so  broad  an  investigation. 

It  seems  to  me  that  there  is  no  mode  by  which  a  party 
in  whose  favor  a  general  verdict  is  rendiered,  and  against 
whom  the  jury  have  answered  specific  questions  of  fact  sub- 
mitted to  them  by  th^  judge,  can  proceed,  except  to  vacate 
the  verdict,  if  the  other,  side  will  consent,  and  if  not,  then 
to  move  for  a  new  trial  upon  the  whole  case. 

If  one  party  may  move  for  a  new  trial  on  a  specific  ques- 
tion, so  may  the  other.  If  a  new  trial  is  granted^  those 
questions  only  can  be  tried.  The  general  verdict  standing, 
the  whole  merits  cannot  be  tried  while  that  is  in  force ; 
but  if  it  is  reversed,  there  will  be  another  trial  on  the 
merits,  and  thus  the  case  will  be  tried  in  detached  parcels 
and  upon  all  the  issues,  thereby  affording  an  opportunity 
for  all  persons  to  gratify  their  taste  for  litigation  to  the 
fullest  extent.  Section  262  of  the  Code  provides  that  when 
a  special  finding  of  £Eict  shall  be .  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly.  So  that  in  this 
case,  if  upon  the  fact  specifically  found  by  the  jury,  the 
court  should  be  of  the  opinion  that  there  must  be  a  judg- 
ment for  the  defendant,  and  if  the  court  should  not  be  able 
to  review  the  question  of  fact,  great  injustice  would  be 
done  him.  But  if  the  defendant  should  have  consented 
to  vacate  the  verdict  and  for  a  new  trial^  he  would  have 
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obtained  all  the  relief  the  court  could  afibrd  him.  If  the 
defendant  would  not  consent,  then,  on  the  motion  for  a 
new  trial  on  the  minutes  or  on  a  case  and  exceptions,  the 
court,  finding  that  the  question  sdbmitted  had  been .  im- 
properly answered,  would  grant  a  new  trial,  if  it  was  obvi- 
ous that  the  answer  would  control  the  general  verdict ;  and 
on  an  appeal  from  an  order  on  such  a  motion,  the  general 
term  would  be  authorized  to  review  the  questions  of  &ct 
on  the  merits,  which  it  could  not  do  on  an  appeal  from  the 
judgment.  I  am  of  the  opinion,  therefore,  that  the  plain- 
tifif  could  not  move,  at  the  circuit  or  special  term,  for  a  new 
trial  of  the  specific  question  of  fact  submitted  to  the  jury, 
and  the  motion  was  therefore  properly  denied. 

The  practice  pursued  at  the  circuit,  of  ordering  a  ver- 
dict for  the  plaintifi^  and  at  the  same  time  submitting  to 
the  jury  a  specific  question  of  fact,  is  alleged  to  be  erro- 
neous, and  that  there  was,  by  reason  thereof,  a  mistrial  of 
the  cause.  That  question  is  not  now  here,  and  can  only 
arise  when  a  motion  is  made  at  the  general  term  for  a 
judgment  on  the  verdict  But  the  question  is,  to  some 
extent,  involved  in  the  one  just  discussed,  and  it  is  there^ 
fore  proper  that  it  should  be  examined. 

This  court  has  held,  in  at  least  two  cases,  that  it  was  a 
mistrial  for  the  judge  at  the  circuit  to  direct  a  verdict 
subject  to  the  opinion  of  the  court  at  general  term,  when 
there  were  disputed  questions  of  fact  in  the  case.  As 
there  are  two  or  three  cases  reported  which  seem  to  be 
adverse  to  the  decision  in  this  district,  it  is  proper  that 
we  should  reexamine  the  question,  and  conform  our  prac* 
tice  to  that  of  other  districts  if  we  are  mistaken  in  our 
views  of  it 

Section  266  of  the  Code  provides  that  when,  upon  a 
trial,  the  case  presents  only  questions  of  law,  the  court 
may  direct  a  verdict  subject  to  the  opinion  of  the  court  at 
general  term.  The  general  term  in  the  8th  district  have 
held,  (16  How.  Pr.  542,)  that  questions  as  to  the  admifr- 
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sion  or  rejection  of  evidence,  or  other  rulings  during  the 
trial  not  disposing  of  the  merits,  are  not  the  questions  of 
law  contemplated  by  the  Code  in  the  section  above  cited. 
The  court  say :  **'  The  case  itself  must  present  the  ques- 
tions of  law,  that  is,  the  case  tried.  The  questions  of  law 
must  arise  out  of  the  undisputed  facts  of  the  case.  In 
such  a  case  the  court  may  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  general  term.  The  case  will  be 
settled  in  the  form  of  ascertained  and  undisputed  facts, 
involving  no  exceptions  to  the  admission  of  evidence  to 
prove  those  facts."  In  Whitaker  v.  Merrill^  (28  Barb. 
526,)  a  motion  was  made  by  the  plaintiff'  for  judgment  on 
a  verdict,  subject  to  the  opinion  of  the  court  In  that 
case,  the  plaintiffs  sought  to  recover  as  assignees  of  one 
Evans,  in  trover,  for  three  notes  which  the  defendants  had 
unfairly  obtained  possession  of,  and  refused,  on  demand, 
to  surrender.  There  was  no  dispute  as  to  the  ownership 
of  the  notes  by  Evans,  the  manner  in  which  possession 
was  obtained,  the  demand  of  and  refusal  to  deliver  the 
notes.  But  it  was  proved  upon  the  trial  that  the  defend- 
ants seized  the  notes  upon  an  attachment  against  Evans, 
at  a  time  when  he  was  the  owner,  and  of  course  before  the 
'  plaintiffs  got  title.  The  judge,  at  the  trial,  directed  a  ver- 
dict subject  to  the  opinion  of  the  court  at  general  term. 
The  general  term  held  that  the  judge  had  not  the  power 
to  order  a  verdict  subject  to  the  opinion  of  the  court 
Welles,  J.,  delivering  the  opinion  of  the  court,  says : 
**  That  (ordering  a  verdict  subject  to  the  opinion  of  the 
court)  could  not  be  done  in  this  case.''  He  then  cites  the 
provisions  of  section  265,  above  quoted,  and  says :  ^'  The 
case  is  not  one  of  that  description.  In  order  to  justify 
such  a  disposition  of  the  case  at  the  cir<^it,  the  iacts 
should  all  be  agreed  upon,  or  found  by  the  jury^  or  estab- 
lished by  conclusive  evidence.  If  there  is  no  question  of  fact 
in  the  case,  such  a  verdict  may  be  ordered,  but  if  there  be 
one,  however  strong  the  evidence  may  be  upon  it,  pro- 
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vided,  from  the  nature  of  the  case,  evidence  woald  be 
admissible  to.  rebut  or  overcome  it,  the  question  should  be 
submitted  to  the  jury  to  pass  upon,  with  proper  instruc- 
tions from  the  court"  The  only  remark  of  the  learned 
justice  from  which  I  dissent,  in  that  part  of  the  opinion 
cited,  is  that  in  which,  after  saying  the  facts  must  be 
agreed  on,  he  adds,  << (fr  found  by  the  jury''  The  same 
position  is  put  forward  in  several  cases  in  the  Superior 
Court  of  New  York  That  court  seems  to  have  followed 
the  practice  quite  uniformly  of  taking  verdicts  subject  to 
the  opinion  of  the  court,  and  directing  the  jury  to  pass 
upon  specific  questions  of  fact  I  have  not  supposed  this 
could  be  done,  and  propose,  therefore,  to  ascertain,  if  I  can, 
what  the  practice  is  in  such  cietses. 

The  power  to  order  a  verdict  subject  to  the  opinion  of 
the  general  term,  is  where  the  case  presents  only  questions 
of  law.  When  must  the  court  decide  whether  the  case 
presents  only  legal  questions  ?  Most  clearly  before  the 
case  is  submitted  to  the  jury.  The  verdict  in  such  case 
is  the  act  of  the  court ;  no  discretion  is  given  to  the  jury ; 
they  must  obey  the  instruction.  The  court  cannot  wait  to 
determine  whether  the  instruction  shall  be  given  till  the 
verdict  is  rendered,  and  then  order  the  verdict  thus  found 
to  be  taken  subject  to  the  opinion  of  the  general  term. 
If  such,  a  course  could  be  pursued,  then  in  every  case  a 
verdict  could  be  thus  taken.  The  verdict  which  the  court 
is  authorized  to  direct  is  a  general  one  for  the  plaintiff  or 
for  the  defendant  If  a  special  verdict  is  found,  applica- 
tion for  judgment  upon  it  must  be  (§  265)  first  made  at 
the  special  term,  unless  exception^  have  been  taken,  and 
then  the  court  may  order  the  exceptions  to  be  first  heard 
at  the  general  term.  The  judge  at  the  circuit  has  no 
power  to  require  the  jury  to  answer  specific  questions, 
unless  they  also  find  a  general  verdict,  voluntarily  or  by 
order  of  the  court  If  specific  questions  are  put  to  the 
jury,  it  is  because  there  is  conflicting  evidence  upon  the 
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questions  proper  for  them  to  pass-  upon.  If  the  question 
has  aDj  relation  to  the  merits,  the  very  sabmission  of  it  to 
a  jury  is  the  most  conclusive  evidence  that  the  case  is  not 
one  in  which  4  verdict  can  he  ordered  subject  to  the 
opinion  of  the  general  term.  There  is  not,  therefore,  any 
case  in  which  a  disputed  question  of  fact  can  be  submitted 
to  the  jury,  and  a  verdict  ordered  subject  to  the  opinion 
of  the  general  term.  (Oobb  v.  Oomiih,  16  N.  T.  602, 
Gilbert  v.  Beachy  Id.  606.)  As  far  back  as  Ely  v.  Adamn^ 
(19  John.  313,)  the  practice  was  declared  to  be  for  the 
judge  on  the  trial  to  order  a  verdict  subject  to  the  opinion 
of  the  court,  if  the  facts  were  indisputable,  and  the  judge 
either  has  doubts  on  the  point  of  law  or  wishes  to  have  it 
considered  more  deliberately,  provided  the  parties  con- 
sent But  if  the  facts  were  disputable,  or  if  there  was 
anything  within  the  province  of  the  jury  to  consider,  the 
course  would  be,  if  either  party  objected  to  a  case  subject 
to  the  opinion  of  the  court,  to  submit  the  case  to  the  jury. 
In  Hyde  v.  Stone^  (9  Cciven,  230,)  the  value  of  certain 
property  sued  for  was  in  dispute,  but  the  court  ordered  a 
verdict  subject  to  the  opinion  of  the  court  It  was  held 
irregular,  but  there  was  a  disputed  question  of  fact,  and 
the  parties  had  not  consented  to  such  a  disposition  of  the 
case.  {Bieh  v.  Riehy  16  Wend.  676.)  By  general  rule 
No.  36,  of  the  former  Supreme  Court,  it  was  declared  that 
a  general  verdict  subject  to  the  opinion  of  the  court  on  all 
the  evidence  given  on  the  trial,  should  not  be  allowed, 
nor  should  any  verdict  be  thereafter  taken  subject  to  the 
opinion  of  the  court,  except  where  the  parties  agreed  on 
the  facts  proved,  or  when  such  facts  were  found  by  the 
jury.  It  will  be  seen  that  the  provisions  of  the  Code 
bring  us  back  to  the  practice  as  it  was  before  the  adoption 
of  rule  36,  except  that  the  coneient  of  parties  is  no  longer 
requisite. 

It  seems  to  me  that  this  was  not  a  case  in  which  a  ver- 
dict, subject  to  the  opinion  of  the  court  at  general  term. 
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conld  be  ordered,  and  that  its  being  done  has  led  to  the 
difficulties  in  which  the  plaintiff  finds  himself;  and  as  it 
will  save  trouble  and  expense  to  inform  the  parties  of  our 
views  of  the  practice,  and  enable  them  to  relieve  them- 
selves from  the  mistakes  in  which  they  are  involved,  an.d 
go  down  to  the  circuit  unembarrassed  by  any  questions 
of  practice,  the  order  of  the  special  term  should  be 
affirmed,  with  costs^  and  the  verdict  set  aside  and  a  new 
trial  ordered. 

Kew  trial  granted. 

[Obwboo  Obnbkal  Term,    July  8,    1862.     MuUin,   Mcrgtm   and  Baeon^ 
Justices.] 


Fbrren  v9,  O'Hara. 

When  a  contract  is  for  the  sale  of  goods,  &G.,  on  which  work  and  labor  is  to  be 
thereafter  bestowed,  in  order  to  make  and  put  it  in  the  condition  contem- 
plated by  the  contract,  it  is  not  within  the  clause  of  the  statute  of  fhiuds 
relating  to  the  sale  of  goods,  wares  and  merchadise,  and  which  requires  a 
memorandum  in  writing,  unless  there  is  delivery  and  acceptance,  or  earnest 
paid. 

A  parol  agreement  between  the  plaintiff  and  defendant,  by  which  the  former 
agreed  to  sell  to  the  latter  a  quantity  of  malt  to  be  thereafter  manufactured 
by  the  plaintiff  and  deliTered,  from  time  to  time,  as  wanted,  and  by  which 
the  defendant  agreed  to  take  sudh  malt,  and  to  pay  a  specified  price  there- 
for, on  the  delivery  of  each  parcel,  hMd  to  be  not  within  the  above  clause  of 
the  statute  of  frauds.    Moboan,  J.,  dissented. 

The  decision  in  Donowm  y.  7Pt22«m,  (26  Barb,  188,).  approved  and  followed. 

APPEAL  by  the  plaintiff  from  a  judgment  of  nonsuit, 
ordered  on  the  trial  at  the  circuit,  before  Justice 
Morgan  without  a  jury. 

The  plaintiff  alleged,  in  his  complaint,  that  on  or  about 
the  first  day  of  March,  1860,  at  Syracuse,  the  plaintiff,  at 
the  request  of  the  defendant,  agreed  to  sell  to  said  defend- 
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ant  all  the  malt  which  the  plaintifi'  then  had,  and  all  that 
he  should  make  up  to  the  first  of  November,  1860,  at  and 
for  the  price  of  93^  cents  per  bushel  of  32  pounds.  That 
the  defendant,  in  pursuance  of  such  agreement,  continued 
to  receive  and  pay  for  such  malt  until  about  the  first  of 
July,  1860,  when,  the  price  of  malt  having  fallen  in  mar- 
ket, he  refused  to  recognize  and  fulfill  his  said  agreement, 
and  refused  to  accept,  buy,  receive  or  pay  for  any  more 
malt  of  the  plaintifi'.  That  the  plaintiff*  then  had  on  hand 
64,932  pounds  of  malt,  which,  at  the  contract  price  of  93^ 
cents  per  bushel  of  32  pounds,  would  come  to  the  price 
and  sum  of  $1897.29,  which  the  plaintiff*,  in  consequence 
of  the  refusal  of  the  defendant  to  accept,  receive  and  pay 
for  the  same,  was  obliged  to  and  did  sell  for  the  best  price 
he  could  get  for  the  same,  to  wit,  80  cents  per  bushel  of 
34  pounds,  amounting  to  the  sum  of  $1527.81,  leaving  a 
deficiency  of  the  sum  of  $369.48,  which  he  claimed  the 
defendant  was  bound  and  ought  to  make  good  to  him,  the 
plaintiff*.  The  plaintiff  charged  and  averred  that  by 
reason  of  the  said  defendant  refusing  to  carry  out  and 
perform  his  said  contract,  he  had  lost  the  sum  of  $369.48, 
and  had  sustained  damages  to  that  amount,  and  demanded 
judgment  against  the  defendant  for  the  said  sum  of 
$369.48,  with  interest  and  costs. 

The  answer  was,  1st  A  general  denial ;  2d.  Admitted 
that  the  defendant  bought  some  malt  of  the  plaintiff  dur- 
ing the  summer  of  1860,  and  he  would  have  continued 
to  purchase  malt  of  him  if  it  had  been  of  the  same 
quality  as  that  before  purchased  of  and  recommended  by 
said  plaintiff.  But  that  the  last  hundred  bushels  purchased 
of  the  plaintiff  was  worthless,  and  the  defendant  by  using 
the  same  sustained  damage  to  the  amount  of  $100,  which 
he  claimed  to  set  off  against  any  demand  which  the  plain- 
tiff might  have  against  the  defendant,  and  demanded  judg- 
ment in  his  favor  for  that  amount  3d.  A  denial  that  the 
defendant  ever  made  any  contract  either  by  himself  or 
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his  agent  to  take  or  receive  from  the  plaintiff  any  given 
amount  of  malt,  at  any  price  or  for  any  given  time,  only 
as  the  defendant  bought  from  time  to  time  as  he  wanted 
to  use  the  same.  And  the  defendant  alleged  that  he  had 
paid  said  plaintiff  for  all  malt  he  had  bought  of  him,  &c. 

On  the  trial,  the  plaintiff,  to  prove  his  cause  of  action, 
offered  himself  as  a  witness,  and  being  sworn,  testified : 
"  That  on  or  about  the  last  of  February  1860,  he  made  a 
contract  with  the  defendant,  to  sell  him  a  quantity  of 
malt.  Defendant  wanted  to  take  malt  on  the  same  terms 
that  McKechnie  had  it.  The  defendant  was  a  brewer,  and 
carried  on  the  city  brewery.  He  bought  out  Andrew 
McKechnie,  and  commenced  brewing  the  latter  part  of 
February  or  first  of  March,  1860.  The  plaintiff  agreed  to 
furnish  the  defendant  with  malt  on  the  same  terms  he  had 
furnished  it  to  McKechnie.  There  was  a  written  contract 
for  the  sale  of  malt  between  the  plaintiff  and  McKechnie. 
The  plaintiff  read  the  contract  to  the  defendant,  and  told 
the  defendant  he  would  let  him  have  malt  on  the  contract 
the  same  as  McKechnie  had  agreed;  and  the  defendant 
said  he  would  take  it.  Nothing  was  said  about  time.  On 
the  28th  of  February  he  got  a  brewing,  and  subsequently 
to  that  he  got  malt,  and  on  the  9th  of  July.  He  paid  the 
contract  price.  I  made  more  malt  than  the  defendamt  re- 
quired, and  sold  malt  from  time  to  time  to  Pinkerton 
and  others,  for  95  cents  per  bushel." 

The  contract  between  the  plaintiff  and  McKechnie  was 
here  introduced  and  proven,  and  is  in  the  words  and 
figures  following,  viz. : 

"  Whereas,  Andrew  McKechnie,  of  Syracuse,  proposes 
to  conduct  the.  brewery  business  in  the  Syracuse  City 
Brewery,  situate  on  the  corner  of  Mulberry  and  Cedar 
streets  in  said  city,  and  is  skilled  in  the  malting  business, 
and  whereas  Charles  F.  Q-.  Ferren,  of  the  same  place, 
proposes  to  carry  on  the  malting  business,  and  is  not 
thoroughly  acquainted  therewith ;  now  this  agreement  be- 
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tween  the  said  parties  witneaseth :  That  in  consideration 
of  the  premises  and  of  the  covenants  and .  agreements 
hereinafter  contained,  the  said  McEechnie  agrees  to  hire 
and  rent  to,  and  the  said  Ferren  to  use  and  occupy  for  the 
period  of  one  year  from  the  date  of  this  agreement,  the 
malt  house  and  kihi  connected  with  the  said  Syracuse 
City  Brewery,  t(Sgether  with  such  tubs,  fixtures  and  im- 
plements, and  so  much  room  for  storing  grain  and  malt 
as  may  be  required  in  carrying  on  the  malting  business  in 
said  premises ;  also  the  use  of  the  horse  and  wagon  and 
sleighs,  in  and  about  the  business,  as  wanted.  The  said 
Terren  is  to  pay  the  said  McEechnie  the  sum  of  two 
hundred  dollars  far  the  said  premises  and  privileges,  and 
the  said  McEechnie  to  superintend  the  malting  of  the 
grain.  And  it  is  further  understood  and  agreed  that  the 
said  McEechnie  shall  buy  of  the  said  Ferren  all  the  malt 
he  may  use  in  his  brewery  business,  at  a  price  twenty-five 
cents  per  bushel  above  the  average  cost  of  the  graia  out 
of  which  it  is  made,  and  the  said  Ferren  is.  to  sell  to  the 
said  McKechnie  such  malt  at  the  price  above  stated,  pay- 
able on  the  delivery  of  each  parcel  thereof.  And  it  is 
further  understood  and  agreed  that  the  said  McEechnie 
is  to  pay  all  the  taxes  on  said  premises,  and  furnish  /all 
the  water  and  gas  that  may  be  required  to  carry  on  the 
business  of  malting  with  convenience,  without  any  addi- 
tional charge  or  expense  to  the  said  Ferren,  beyond  the 
two  hundred  dollars  before  mentioned. 

In  witness  whereof,  our  hands,  at  Syracuse,  this  first  day 
of  November,  1859. 

A.  MoKeohnib, 
Chas.  F.  G.  Fekkbn." 

The  witness  further  testified :  "  That  the  average  cost  of 
barley  for  the  years  1859  and  1860,  was  68^  cents  per 
bushel,  making  the  cost  of  the  malt  93j^  cents  per  bushel. 
The   agreement  between   me   and  the   defendant   was 
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made  the  last  of  February  or  the  fore  part  of  March. 
The  fore  part  of  March  I  went  to  the  brewery  and  saw 
two  of  Pinkerton's  teams  standing  there  waiting  for  malt. 
One  of  the  teamsters,  Mr.  Fraser,  said  to  me  in  the  pres- 
ence of  Mr.  O'Hara,  that  Mr.  O'Hara  said  that  Mr.  Pink- 
erton  could  not  get  any  more  malt  I  then  turnedto  Mr, 
O'Hara  and  asked  him  if  that  was  so.  He  said  yes  ;  that 
he  wanted  all  the  malt  I  made,  and  more  too.    McKechnie, 

0  Hara,  Frazer,  Hogan  and  Thomas  Holloway,  my  malt- 
ster, were  present  The  market  price  of  malt  at  that 
time  was  95  cents  per  bushel.  O'Hara  continued  to  take 
the  malt  of  me  until  July  9th.  McEechnie  took  charge 
of  the  brewery.  I  sent  the  teams  off  without  the  malt, 
and  continued  to  deliver  the  malt  to  the  defendant,  and 
refused  to  sell  to  any  one  else.  He  continued  to  receive 
the  malt  until  the  9th  of  July,  1860.  The  defendant  con- 
tinued his  brewing  after  that.  He  bought  malt  west, 
after  that,  as  I  understood.  When  I  heard  that  the  de- 
fendant bought  malt  west,  I  called  on  him  and  told  him 
what  I  had  heard ;  and  asked  him  if  he  was  not  going  to 
take  my  malt  He  said  he  thought  not ;  that  McKechnie 
had  told  him  it  was  not  good.  Soon  after  this  I  told  him 
he  had  better  take  the  malt  He  said  he  should  not.  I 
told  him  if  he  did  not  I  should  put  it  in  market  and  sell 
for  the  best  price  I  could  get^  and  look  to  him  for  the  dif- 
ference.   The  market  price  haid  fallen  then  below  93J^  cents. 

1  sold  the  malt  October  17th,  for  80  cents  per  bushel. 
That  was  about  the  market  price  of  malt  The  amount 
of  malt  on  hand  and  manufactured,  which  I  sold  to  Pink- 
erton,  was  1909if  bushels,  at  80  cents  per  bushel,  from 
time  to  time  between  September  5th  and  October  11th. 
This  malt  was  made  under  the  direction  of  McKechnie. 
I  called  it  good  malt" 

On  his  cross-examination,  the  witness  testified :  "  This 
contract  was  executed  at  the  time  it  bears  date.  The  de- 
fendant bought  out  McEechnie,  and  commenced  business^ 
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about  the  28th  of  February ;  on  that  day  he  had  about  200 
bushels  of  malt  of  me.  The  first  couversatioft  I  had  with. 
0*Hara  about  assuming  the  McKechnie  contract  was  the 
fore  part  of  March  1860,  in  my  office,  no  one  present  I 
said  to  the  defendant  that  McEechnie  had  told  me  that 
he,  the  defendant,  would  take  the  malt  at  the  same  price  he, 
McEechnie,  did,  and  on  the  same  conditions.  I  read  the 
contract  to  him,  and  he  said  he  would  take  the  malt  on 
the  same  terms.  A  few  days  after  this  he  had  some  more 
malt  It  was  some  eight  or  ten  days  after  this  that  I  had 
the  conversation  with  the  defendant  in  presence  of  Piuk- 
erton's  teamsters.  I  had  a  lot  of  barley,  about  600  bush- 
els, that  did  not  malt  well,  along  the  last  of  July  or  fore 
part  of  August  I  asked  him  if  he  was  going  to  take  any 
more  malt.  He  said  no  ;  that  McKechnie  said  it  was  not 
good.  That  talk,  I  think,  took  place  July  9th.  I  am  not  a 
maltster.  I  don't  know  the  market  price  of  malt  through 
that  summer  and  fall.  I  made  a  bargain  with  Pinkerton 
to  sell  him  this  malt  for  80  cents." 

The  plaintifi^  being  recalled,  testified  that  at  the  time 
he  made  the  agreement  with  the  defendant,  he  did  not  de- 
liver the  latter  any  malt.  "When  the  plaintiff  rested,  the 
defendant  moved  for  a  nonsuit  on  the  following  grounds:' 

1.  There  is  no  agreement  to  take  malt  for  any  specified 
time,  or  number  of  bushels. 

2.  There  is  no  evidence,  if  such  agreement  existed,  of 
damages  by  its  breach. 

3.  There  is  no  evidence  the  defendant  used  any,  or  how 
much  malt,  after  the  9th  of  July. 

4.  The  contract  is  void  by  the  statute  of  frauds,  (a.)  If 
it  is  an  agreement  by  the  defendant  to  assume  the  written 
contract  between  McKechnie  and  the  plaintiff,  it  is  void, 
being  an  obligation  to  answer  for  the  debt,  default  or  mis- 
carriage of  a  third  person,  and  may  not  be  performed 
within  one  year,     (i.)  If  for  the  sale  of  malt,  it  is  void, 
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being  for  the  sale  of  property  over  J50,  and  no  writing — 
no  consideration  paid  and  no  part  delivered. 

The  said  court  thereupon  reserved  the  question  pre- 
sented by  the  motion  ;  and  the  defendant  was  called  and 
sworn  in  his  own  behalf,  and  other  witnesses  were  ex- 
amined. 

.  The  testimony  being  closed,  the  judge  nonsuited  the 
plaintiff  on  the  grounds  that  the  agreement  between  the 
plaintiff  and  defendant  was  without  consideration,  and 
that  the  undertaking  was  void  under  the  statute  of  frauds. 

DavU  dt  Leachy  for  the  appellant. 

L  The  court  below  erred  in  holding  that  the  contract 
between  the  plaintiff  and  defendant  was  within  the  stat- 
ute of  fraiTds.  1.  It  was  not,  it  is  true,  a  written  con- 
tract ;  neither  was  it  required  to  be,  to  render  it  legal. 
2.  It  was  not  the  promise  to  pay  the  debt,  or  to  answer 
the  default  of  a  third  person.  3.  It  was  a  contract  for  the 
sale  and  delivery  of  malt  on  hand  and  malt  to  be  manu- 
factured and  delivered  during  the  period  from  February 
1859  to  November  1859,  and  was  therefore  to  be  per- 
formed within  ft  year,  4.  Although  it  related  to  the  sale 
of  personal  property  exceeding  $50,  it  was  not  invalid  on 
that  account,  because  the  buyer  received  a  delivery  of  a 
part  of  the  property  purchased.  (2  B.  S.  317,  §  2,  AAh  ed.) 
The  statute  does  not  require  a  concurrent  delivery.  A 
subsequent  acceptance  of  a  part  takes  the  case  out  of  the 
statute.  (MeKniffht  v.  Dunlop^  5  If.  Y.  537.)  The  case 
shows  the  contract  as  of  the  last  day  of  February,  and  on 
the  last  day,  the  28th,  a  part  of  the  malt  was  delivered, 
and  deliveries  of  malt  were  received  until  the  9th  day  of 
Jul}',  1860. 

IL  The  fact  that  there  was  a  written  contract  between 
McKechnie  and  Ferren  for  the  sale,  by  Ferren  to  McEech- 
nie,  of  the  same  malt  covered  by  the  contract  between 
Ferren  and  O'Hara,  does  not  bring  the*  case  within  the 
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second  eabdivision  of  section  2,  above  cited.  1.  McKech- 
nie's  agreement  bound  bim  to  take  what  he  shoald  require 
in  Running  his  brewery.  The  contract  terminated,  then, 
when  he  required  no  more,  and  could  use  no  more  for  that 
purpose.  There  was  then  no  obligation  of  a  third  person  for 
0*Hara  to  assume,  and  his  promise  to  receive  and  pay  for 
the  malt  he  phould  use  in  running  the  brewery  on  his 
part,  was  an  independent  and  original  promise  to  pay  his 
own  obligation  voluntarily  made  for  his  own  benefit 
Moreover,  he  receives  immediately  a  part  of  the  malt  thus 
contracted  for  upon  the  contract.  Tha contract  between 
McKechnie  and  Ferren  was  read  to  O'Hara,  as  exhibiting 
the  conditions  on  which  Ferren  would  manufacture  and 
sell  malt  to  O'Hara.  Ferren  agreed  to  manufacture  and 
sell,  and  O'Hara  agreed  to  buy,  on  these  terms,  and  both 
parties  understood  that  the  arrangement  Covered  the  sea- 
son so  far  as  O'Hara  desired  to  use,  and  O'Hara  subse- 
quently demanded  all  the  malt  Ferren  should  make,  and 
Ferren  assented  to  it  by  repeated  deliveries.  2.  If  the 
agreement  with  McKechnie  had  been  a  valid  agreement 
for  the  entire  year,  it  was  competent  for  the  parties  to 
release  it  by  parol,  or  by  their  own  acts,  although  it  was 
not  in  writing.  {Allen  v.  Devlin^  6  Barb.  1.)  The  arrange- 
ment  made  by  the  three  paities  shows  a  clear  intent  to 
release  both  McEechnie  and  Ferren  from  any  supposed 
obligations  of  their  written  agreement  of  November  1, 
1859.  McKechnie  leases  his  brewery  in  which  the  malt 
contracted  for  was  to  be  used.  O'Hara  agrees  to  buy  the 
malt  of  Ferren  on  the  terms  stated  in  the  writing,  and  in 
consideration  of  O'Hara's  agreement  Ferren  terminates 
his  contract  with  McKechnie  for  the  parol  agreement  of 
O'Hara,  and  at  once,  acting  on  its  mutual  abandonment, 
delivers  the  malt  to  O'Hara.  The  acts  would  mutu- 
ally estop  McKechnie  and  O'Hara  from  insisting  on  the 
agreement. 
HL  The  case  shows  what  contract  O'Hara  made^  and 
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his  interpretation  of  the  understanding  or  agreement  with 
Ferren.  About  the  Ist  of  March,  and  after  some  of  the 
deliveries  bj  Ferren,  O'Hara  insists  that  his  contract 
covers  all  the  malt  which  Ferren  should  make  that  season, 
and  forbids  him  to  sell  to  any  body  else,  and  Ferren  as- 
sents to  his  construction — refuses  those  who  were  want- 
ing to  receive  it — delivers  all  he  niakes  to  O'Hara,  who 
receives  under  this  contract,  to  the  9th  of  July,  and  then 
makes  payment  upon  the  contract.  It  is  clear  that  this 
is  not  McEechnie's  contract,  in  anywise.  It  was  his 
own  cont;ract,  without  the  intervention  of  third  parties. 
A  part  of  the  property  sold  under  it  was  delivered  to 
and  received  by  O'Hara,  and  there  is  no  feature  of  the 
whole  arrangement  which  is  in  conflict  with  the  statute 
of  frauds. 

lY.  Independently  of  the  first  agreement,  the  plaintiff 
was  entitled  to  maintain  his  action  under  the  agreement 
of  March,  for  all  the  malt  to  be  made«  There  was  an 
agreement  to  manufacture.  Ferren  was  to  put  labor  on 
the  material;  and  such  an  agreement  never  was  within  ' 
the  statute.  (See  SewaU  v.  Fitehy  8  Cowen,  215 ;  Orooh- 
ihaoik  V.  BurreUy  18  John.  58.) 

O.  N.  Kennedy^  for  the  respondent. 

L  There  is  no  evidence  of  an  agreement  between  the 
parties  by  which  the  defendant  undertook  or  agreed  to 
purchase,  of  the  plaintiff,  any  specific  quantity  of  malt,  or 
to  take  malt  of  him  for  any  specified  time.  1.  The  written 
agreement  between  McKechnie  and  Ferren  provides  that 
McKechnie  shall  buy  of  Ferren  all  the  malt  he  may  use 
in  his  brewing  business,  at  the  price  of  25  cents  per  bushel 
above  the  average  cost  of  the  barley  of  which  it  is  made. 
2.  The  alleged  agreement  with  the  defendant  is,  in  part, 
as  follows :  *'  The  plaintiff  read  the  contract  to  the  de- 
fendant, and  told  him  he  would  let  him  have  malt  on  the 
contract  the  same  as  McEechnie  had  agreed,  and  the  de- 
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fendant  said  he  would  take  it.  Nothing  was  said  about 
time."  Again,  the  plaintiff  testifies :  *'  The  first  conversa- 
tion I  had  with  O'Hara  about  assuming  the  McEechnie 
contract  was  the  fore  part  of  March,  1860,  in  mj  office. 
No  one  present.  I  said  to  the  defendant  that  McEechnie 
had  told  me  that  he,  the  defendant,  would  take  malt  at 
the  same  price  he,  McEechnie,  did,  and  on  the  same  con- 
ditions. I  read  the  contract  to  him,  and  he  said  he  would 
take  the  malt  on  the  same  terms."  This  agreement,  at 
most,  is  only  an  agreement  to  pay  the  price  that  McEech- 
'  nie  had  agreed  to  pay,  for  so  much  malt  as  the  defendant 
might  purchase  of  the  plaintiff;  and  whether  void  by  the 
statute  of  frauds  or  not,  no  action  can  be  maintained 
against  the  defendant  for  not  taking  any  specified  quantity 
of  malt  under  it.  And  as  this  is  an  objection  fatal  to  the 
case,  and  which  cannot  be  obviated  by  the  plaintiff  on  a 
new  trial,  the  court  should,  upon  this  ground,  affirm  the 
judgment.  (JSorton  v.  Hendernhoty  1  Hilly  118.  EUey  v. 
Metcujf,  1  Denio,  323.) 

II.  If  this  is  held  to  be  a  contract  to  perform  the  written 
agreement  between  the  plaintiff  and  McEechnte,  then  it  is 
void  as  being  an  undertaking  on  the  part  of  the  defendant 
to  answer  for  the  default  or  debt  of  a  third  person. 

UL  If  it  be  held  an  original  undertaking  of  the  defend- 
ant to  purchase  malt  of  the  plaintiff,  and  is  continuing  in 
its  effect,  then  it  is  void  as  being  an  agreement  to  purchase 
property  to  the  value  of  950  or  more,  as  nothing  was  paid, 
no  part  of  the  property  delivered,  and  no  memorandum  in 
writing. 

IV.  This  agreement,  if  any,  was  to  take  malt  in  parcels 
along  from  time  to  time  as  the  defendant  should  want  it 
Several  parcels  were  delivered,  and  the  price  paid  therefor 
on  delivery.  Such  delivery  did  not  take  the  agreement 
out  of  statute.  {Seymour  v.  Dam,  2  Sandf.  239.)  The 
case  cited  also  holds  this  to  be  an  agreement  for  the  sale 
of  merchandise,  and  not  one  for  work  and  labor.    What 
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difierence  is  there  between  buying  barley  and  malting  it 
for  market,  or  cider,  and  refining  it  for  market  ?  In  each 
case  the  thing  sold  actually  existed  in  solids,  and  the 
work  done  on  it  to  fit  it  for  market  did  not  change  the 
character  of  the  contract. 

By  the  Gourty  Mullin,  J.  If  the  contract  set  out  in  the 
complaint  in  this  case  is  void  by  the  statute  of  frauds,  it  is 
by  virtue  of  that  clause  of  it  relating  to  the  sale  of  goods, 
wares  and  merchandise,  and  which  requires  a  memoran- 
dum in  writing,  unless  there  is  delivery  and  acceptance,  or 
earnest  paid.  It  was  decided  in  Clayton  v.  Andrew9y 
(4  Burr.  2101,)  that  an  agreement  to  sell  and  deliver  to 
the  plaintiff  one  load  and  a  half  of  wheat  within  three  or 
four  weeks,  to  be  paid  for  on  delivery,  was  valid.  The 
wheat  was  understood  by  the  parties  to  be  unthreshed, 
and  it  was  held  the  agreement  was  not  within  the  statute. 
That  was  an  executory  agreement,  and  the  statute  applied 
only  to  executed  contracts.  The  court  refer  to  Toumers  v. 
Osborn^  (1  Strange^  506,)  as  decisive  of  the  question.  This 
was  the  rule  as  it  was  adopted  by  the  courts  of  this  State. 

The  English  courts  have  repudiated  the  doctrine  of 
Clayton  v.  Andrews  ;  holding  that  executory  as  well  as  ex- 
ecuted contracts  are  within  the  statute.  (2  H,  Black.  63.) 
But  did  not  entirely  repudiate  the  principle  of  the  decision, 
so  far  as  it  held  that  contracts  were  not  within  the  statute 
when  work  and  labor  was  to  be  bestowed  on  the  property 
sold  in  order  to  put  it  in  a  condition  to  satisfy  the  contract. 
There  was  a  want  of  harmony  in  the  English  cases  on  this 
subject,  which  was  got  rid  of  by  Lord  Tenterden's  act,  as 
it  was  called.  (9  Oeo.  4tA,  ch.  14,  §  7.)  That  act  provided 
that  it  should  extend  to  all  contracts  for  th6  sale  of  goods 
of  the  value  of  <£10  sterling  and  upwards,  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  some  future 
time,  or  may  not,  at  the  time  of  such  contract,  be  actually 
made,  procured  or  provided,  or  fit  or  ready  for  delivery, 
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or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery.  The  Eng- 
lish  cases  since  this  statute  are,  of  course,  no  authority 
with  us,  and  we  must  look  to  our  cases  for  authoritative 
constructions  of  the  provisions  of  the  statute  under  consid- 
eration. 

Par«ofi«,  in  his  excellent  work  on  GontracU^  {vol  2,  p.  334,) 
draws  from  the  English  as  well  as  the  American  cases,  the 
following  rules :  1st.  That  a  pure  executory  contract  for 
the  sale  of  goods,  &c.,  is  as  much  within  the  statute  as  a 
contract  of  present  sale.  2d.  A  contract  for  an  article  not 
now  the  seller's,  or  not  existing,  and  which  must  there- 
fore be  bought  before  it  can  be  delivered,  will  also  be 
within  the  statute  if  it  may  be  procured  by  the  seller  by 
purchase  from  any  one,  or  manufactured  by  himself  at  his 
choice,  the  bargain  being  in  substance  as  well  as  form, 
only  that  the  seller  shall,  on  a  certain  day,  deliver  certain 
articles.  3d.  But  if  the  contract  states  or  implies  that  the 
thing  is  to  be  made  by  the  seller,  and  also  blends  together 
the  price  of  the  thing,  and  compensation  for  work,  labor, 
skill  or  material,  so  that  they  cannot  be  discriminated,  it 
is  not  a  contract  of  purchase  and  sale,  but  a  contract  of 
hiring  and  services,  or  a  bargain  by  which  one  party  un- 
dertakes to  labor  in  a  certain  way  for  the  other,  who  is 
thereupon  to  pay  him  compensation,  and  this  contract  is 
not  therefore  within  the  statute. 

Were  we  at  liberty  to  follow  what  seems  to  me  to  be 
the  true  rule  on  this  subject,  I  should  yield  to  the  reason- 
ing of  the  court  in  Eight  v.  Ripley^  (19  Mainej  137,)  in 
which  many  of  the  cases,  both  English  and  American,  are 
reviewed,  and  it  is  shown  that  the  foregoing  rules  are 
fairly  deducible  from  them.  But  we  are  not,  it  seems  to 
me,  at  liberty  to  dissent  from  the  decisions  of  the  courts 
of  our  own  State.  The  question  has  been  repeatedly 
before  them,  and  they  have  with  entire  uniformity,  I  be- 
lieve, held  that  when  the  contract  is  for  the  sale  of  goods. 
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&c,  OD  which  work  and  labor  is  thereafter  to  be  beatowedi 
in  order  to  make  and  put  it  in  the  condition  contemplated 
by  the  contract,  it  is  not  within  the  clause  of  the  statute 
of  frauds  under  consideration.  In  Orookskank  v.  BurreU^ 
(18  John.  58,)  the  arrangement  was  to  sell  the  wood  work 
of  a  wagon.  It  was  held  not  within  the  statute.  The 
court  repudiate  the  doctrine  that  executory  contracts  are 
not  within  the  statute,  but  consider  the  agreement  sued 
upon  as  a  contract  for  work  and  labor.  In  Bewail  v.  Fiteh^ 
(8  Cotven,  215,)  the  contract  was  for  nails,  which  were  not 
all  then  manufactured;  held  not  within  the  statute.  These 
cases,  and  numerous  others  which  might  be  cited,  are 
clearly  not  within  the  statute,  within  any  of  the  decisions ; 
they  are  governed  by  the  third  rule  of  Port^n*,  above  cited. 
But  in  the  following  cases  the  contract  has  been  held  not 
to  be  within  the  statute.  In  Braman  v.  Wimany  (10  Barb, 
406,)  the  contract  was  for  so  many  barrels  of  flour,  which 
were,  I  assume,  thereafter  to  be  either  manufactured  or 
purchased.  Judge  Gridley  held  it  not  to  be  within  the 
statute*  The  question  was  not  very  distinctly  up  in  the 
case,  and  it  may  not  be  binding  upon  us,  but  is  entitled  to 
our  highest  respect  as  the  opinion  of  a  distinguished  law- 
yer and  judge.  This  case  is  directly  in  conflict  with  I>awn$ 
V.  Bo88,  (23  Wend.  270.)  That  was  an  agreement  for  a 
quantity  of  wheat,  part  of  which  was  in  the  granary  and 
part  unthreshed.  In  Bobertson  v.  Vatighnj  (5  Sancff.  1,)  the 
agreement  was  for  a  quantity  of  shooks  and  heads  for 
molasses  hogsheads,  which  were  thereafter  to  be  made, 
and  it  was  held  not  within  the  statute.  Donovan  v.  WiU- 
son,  (26  Barb.  138,)  is  on  all  fours  with  this  case,  and  de- 
cisive of  it  The  agreement  there  was  for  beer  thereafter 
to  be  made,  and  it  was  held  by  the  general  term  of  the 
7th  district  not  to  be  within  the  statute. 

I  can  perceive  no  distinction  in  principle  whether  the 
subject  matter  of  the  contract  is  malt  or  beer;  in  each  the 
material  must  be  purchased.    In  each  the  raw  material  is 
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transformed  by  labor'and  chemical  changes  into  something 
different  from  itself.  And  I  feel  constrained  to  yield  to 
this,  although,  as  I  have  already  remarked,  I  entertain 
great  doubts  whether  the  construction  which  takes  these 
cases  out  of  the  statute  is  correct 

The  malt  and  the  beer,  of  as  good  a  quality,  might  have 
been  purchased  in  the  market  and  delivered  in  perform- 
ance of  these  contracts.  It  does  not  appear  that  the  agree- 
ments were  made  with  the  manufacturers  by  reason  of  any 
particular  skill  which  either  possessed^  or  was  supposed  to 
posseofs,  above  others  in  the  same  branches  of  business ; 
and  unless  this  is  the  motive  to  the  agreement,  the  con- 
tract is  within  the  statute. 

The  objection  was  taken  at  the  trial  that  there  being  no 
time  limited  within  which  the  defendant  was  to  purchase 
malt  of  the  plaintiff,  it  was  competent  for  him  to  stop  at 
any  time,  and  hence  there  could  be  no  recovery.  I  have 
not  examined  this  question,  because  the  justice  did  not 
put  the  case  upon  that  ground,  and  the  plaintiff's  counsel 
has  not  alluded  to  it  in  his  points.  It  would  be  improper 
for  us  now  to  decide  it 

I  am,  therefore,  in  favor  of  reversing  the  judgment,  and 
ordering  a  new  trial,  costs  to  abide  the  event 

Morgan,  J.,  dissented. 

New  trial  granted. 


[Oswioo   Gkhkbal   l^BBM,   July  8,    1862.    MtiBm,  Mvrgm   and   Bmtm^ 
JuBtioes.] 
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All  the  recent  statutes  of  this  State,  for  the  protection  of  married  women,  in 
their  estates,  being  in  pari  tnateria^  are  to  be  construed  as  one,  in  their  letter, 
spirit  and  intent,  precisely  as  if  they  were  contained  in  one  act  P#r  Pottbb,  J. 

The  new  powers,  conferred  on  married  women,  by  these  statates,  were  in  deroga- 
tion of  the  ^nmion  law,  and  are  to  be  stricUy  construed.    Ftr  Pottbb,  J. 

The  unity  of  persons  created  by  the  marriage  contract,  between  husband  and 
wife,  has  been  no  fiirther  severed,  by  those  statutes,  than  the  statutes  in  ex- 
press terms,  or  by  necessary  implication,  have  effected  that  purpose. 

A  husband  cannot,  since  those  statutes  were  passed,  maintain  an  action  at  law 
against  his  wife,  to  recover  pay  for  services  rendered,  any  more  than  he 
could  before. 

The  statutes  of  1848  and  1849  were  passed  to  enfranchise  married  women,  and 
to  protect  their  property,  and  not  to  protect,  or  extend  rights  to,  their  hus- 
bands.   Fer  Pottbb,  J. 

Interpreting  those  statutes,  together  with  the  statute  of  1862,  as  behig  in 
pari  maUriOy'BS  if  all  were  contained  in  one  act,  husbands  are  excluded  firom 
their  provisions. 

The  husband  being,  by  the  common  law,  under  a  disability  to  sue  his  wife,  the 
act  of  1862,  declaring  that  the  wife  "  may  sue  and  be  sue^i"  is  not  broad 
enough  to  release  him  from  the  disability. 

THE  defendaDt,  who  is  wife  of  the  plaintiff,  was  sued  in 
a  justice's  court  for  services  rendered  by  the  husband 
whilst  they  were  living  together  as  husband  and  wife. 
The  parties  had  been  living  separate  for  a  time,  each  work- 
ing out  on  hire.  By  mutual  agreement  they  commenced 
living  together  again,  about  the  1st  of  March,  1869,  under 
circumstances  stated  in  the  opinion. 

The  plaintiff  recovered  a  verdict  of  ^>70.  The  judgment 
was  appealed  from  to  the  county  court  of  Columbia  county, 
upon  questions  of  law  only.  The  judgment /was  affirmed 
in  the  county  court,  and  from  the  judgment  of  affirmance 
an  appeal  was  taken,  to  this  court,  by  the  defendant  All 
the  facts  necessary  to  an  understanding  of  the  questions 
decided  are  stated  in  the  opinion. 

.  S.  L.  Magaufij  for  the  appellant 

B,  E,  Andrews^  for  the  respondent 
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P.  PoTTSB,  J.  This  is  lui  action  at  law,  brought  by  a 
husband  against  his  wife,  to  recover,  in  an  action  of 
assumpsit,  for  seryices  claimed  to  have  been  performed  for 
the  wife. 

At  common  law  the  husband  and  wife  bj  niarriage 
became  one  person.  The  very  being  or  legal  elistence  of 
the  woman  was,  by  the  common  law,  suspended  during  the 
marriage,  or  at  least  is  incorporated  and  consolidated  into 
that  of  the  husband,  under  whose  wing  and  protection  she 
performs  every  act.  (1  Black.  Com.  442.  Littleton^  §§  168, 291. 
Bright  on  HuBband  and  Wife^  2.)  It  was  in  consequence 
of  this  unity  of  person  between  them  that  neither  the  hus- 
band nor  wife  could  make  a  grant  or  contract  the  one  with 
the  other.  {Shepard  v.  Shepard^  7  John,  (Jh,  60.  Voor-- 
hees  and  wife  v.  Presbt/terian  Church,  17  Barb.  104,  105. 
White  V.  Wager,  25  N.  Y.  329,  per  Denio,  J.  McQueen  on 
Husband  and  Wife,  18.)  By  these  and  numerous  other 
authorities,  the  husband  and  wife  are  one  person.  In  this 
condition  of  unity,  a  husband  and  wife  could  no  more  con- 
tract with  each  other  than  one  individual  could  contract 
with  himself;  the  act  would  be  a  nullity.  Modem  statutes 
in  this  country,  however,  have  wrought  some  changes  in 
this  relationship.  The  incapacity  of  a  wife  to  make  con- 
tracts has,  to  some  extent,  been  removed  by  these  statutes. 
Except  to  the  extent  that  this  incapacity  has  been  removed 
by  statute,  the  marriage  relation,  in  its  oneness  of  unity, 
remainSj  unchanged,  as  it  was  at  common  law,  before  those 
statutes  were  enacted.  The  new  powers  conferred  on 
married  women,  by  these  statutes,  were  in  derogation  of 
common,  law,  and  are  to  be  strictly  construed.  {Ooke'9 
Inst  97,  b.  Graham  v.  Van  Wychy  14  Barb.  Sil,  532. 
4  Sandf  236.)  Xbese  modern  statutes  relate  only  to  the 
control  and  management  by  married  women  of  their  sole 
and  separate  estate.  As  to  that,  the  wife  is  to  be  deemed 
a  feme  sole.  The  husband  has  had  no  new  powers  con- 
ferred upon  him,  nor  has  he  been  released  from  any  of  the 
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duties  and  obligations  imposed  upon  him.  His  condition 
in  this  marriage  relation  is  unchanged,  so  far  as  regards 
its  unity.  The  wife  is  released  from  no* part  of  this  unity, 
except  in  so  far  as  it  is  expressed  in  these  statutes. 
In  White  v.  Wager,  (25  N.  T.  333,)  Denio,  J.,  speak- 
ing of  tflese  statutes,  says :  "  No  doubt  there  was  an 
intention  to  confer  on  the  wife  the  legal  capacity  of  9k  feme 
9ok  in  respect  to  the  conveyance  of  her  property,  but  thi« 
does  not  prove  that  she  can  convey  to  her  husband."  Then 
he  proceeds  to  show  that  as  femes  sole  have  no  husbands, 
the  implication  is  against  the  power  to  convey  to  a  hus- 
band. 

These  statutes,  being  in  derogation  of  the  common  law^ 
are  to  be  construed  with  reference  to  the  common  law  as 
it  existed  when  they  were  passed.  Dwarrie  says:  "It  is 
not  to  be  presumed  that  the  legislature  intended  to  make 

■ 

any  innovation  upon  the  common  law,  further  than  the 
case  absolutely  required.  The  law  rather  infers,  that  the 
act  did  not  intend  to  make  any  alteration,  other  than  what 
is  specified  and  besides  what  has  been  pronounced ;  for  if 
they  had  that  design,  they  would  naturally  have  expressed 
it."  And  Chancellor  Kertt  says:  "This  has  been  the  lan- 
guage of  courts  in  every  age,"  repeating  the  language  of 
Dtoarrisy thst  "it  is  not  to  be  presumed  that  the  legisla- 
ture intended  to  make  any  innovation  upon  the  common 
law  further  than  the  case  absolutely  requires."  (1  Oom* 
464.)  The  instances  are  repeated  in  our  books  of  reports, 
holding  this  construction  to  be  sound.  It  would  be  con- 
trary to  the  public  policy  of  the  law  that  there  should  be  a 
divorce  from  that  conjugal  union  and  mutual  confidence 
demanded  by  the  marital  relation.  There  has  been  no  ex- 
pression, either  in  the  titles  or  enacting  clauses  of  the 
statutes  for  the  protection  of  married  women,  or  their 
property  and  estates,  in  their  letter  or  spirit,  of  an  intent 
to  destroy  the  unity  or  identity  of  husband  and  wife,  or 
which  demands  or  authorizes  any  such  oonstmction  as  that 
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they  may  sue  or  be  sned,  at  law,  by  each  other.  It  woald 
be  monstrous ;  it  woald  open  a  door  to  intolerable  contro- 
versy and  litigation,  and  sow  the  seeds  of  perpetual  domes- 
tic discord  and  broil.  (Longendyke  v.  Longendyhe^  44  Bath. 
369.)  It  would  convert  the  holy  institution  and  honored 
relation  of  marriage  into  a  nursery  to  cultivate  the  worst 
passions  and  infirmities  of  humanity.  Surely  no  such  down- 
ward progress  was  intended  by  the  legislature,  in  this  day 
of  advancement  in  civilization — of  our  natural  progress  in 
knowledge  and  intelligence,  and  of  our  advanced  social 
and  political  condition. 

The  spirit  and  intent  of  all  the  statutes  enacted  to  pro- 
tect married  women  in  their  estates,  and  to  give  them  in 
that  partietdaTj  the  powers  of  femes  sohj  are  limited,  in  their 
construction,  to  the  exercise  of  that  power.  Though  very 
full  powers  in  that  regard  are  conferred,  as  they  should  be, 
in  order  to  their  proper  enjoyment,  yet  all  these  statutes, 
being  in  pari  materia^  are  to  be  construed  together  as  one, 
in  their  letter,  spirit  and  intent,  precisely  as  if  they  were 
all  contained  in  one  act. 

The  statutes  of  1848  and  1849,  on  their  face,  and  in  their 
letter,  recognize  the  disqualification  of  husbands  and  wives 
to  contract  with  each  other,  in  the  right  to  take  and  re- 
ceive estates  from  any  person  other  than  the  husband. 
Why  except  Aim,  but  to  prevent  the  construction  that  the 
common  law  was  intended  to  be  abrogated  7  These  stat- 
utes are  the  beginning,  and  they  continue  to  be  a  part,  of 
a  new  system  and  policy,  in  relation  to  the  separate  estates 
of  married  women.  What  part  of  the  common  law,  then, 
is  abrogated,  except  that  which  the  statutes  express  ?  Has 
any  jurist — ^has  any  lawyer — supposed  that  a  husband  is 
not  now  bound  to  support,  provide  for,  and  maintain  his 
wife?  That  from  the  obligations  and  duties  which  the 
marriage. contract  imposes  he  has  been  discharged  by  these 
new  statutes  ?  That  his  power  to  command,  and  her  duty 
to  obey  all  reasonable  commands,  has  been  severed  and 
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abrogated  ?  Do  they  confer  upon  her  the  option  to  say  he 
shall  not  enjoy  his  marital  rights,  and  to  select  her  own 
chosen  substitute  to  exercise  them?  Do  they,  in  fact, 
amount  to  a  practical  divorce  7  Better,  far,  for  the  per^ 
manence  of  the  blessings  of  the  marriage  relation ;  better 
far  for  the  peace  of  the  society,  the  union  and  tranquility 
of  family  relations ;  that  the  divorce  should  be  totals  at  the 
option  of  the  parties,  than  that  there  should  bQ  a  partial 
one  created  by  an  undefined  line  to  be  guessed  at  by  loose 
interpretation ;  thus  leaving  domestic  bickerings  to  afflict, 
if  not  overwhelm,  the  courts;  and  allowing  the  parties  to 
a  marriage  contract  to  sue  each  other  for  every  fireside 
controversy. 

Did  any  one  ever  suppose  that  the  possession  of  some  sep- 
arate estate  by  the  wife  released  the  husband,  in  any  degree, 
frofn  the  common  law  liability  and  duty  to  support  and  main- 
tain his  wife  ?  If  he  refuses  or  neglects  to  furnish  such  sup- 
port, may  not  the  tradesman  or  mechanic  sue  the  husband 
for  necessaries  furnished  for  her  support  ?  Would  it  be  a 
good  defense  to  an  action  for  such  legal  liability,  for  the 
husband  to  plead  that  the  wife  had  a  separate  estate  ?  Is 
the  common  law  changed,  in  this  respect,  because  the 
husband  abandons  or  lives  separate  from  her?  If  the 
tradesman  sues  for  necessaries  furnished  to  the  support  of 
the  wife,  is  the  common  law  changed,  that  requires  him  to 
prove  that  the  husband  has  omitted  to  furnish  them  ? 
Gould  the  tradesman  sue  the  wife,  upon  such  an  account, 
because  the  husband  refused  to  pay  it  ?  If  the  husband 
sues  for  such  necessaries  furnished  whom  would  he  sue  7 
What  law  has  given  him  a  better  right  than  a  stranger. 
Must  he  not  sue  the  same  person — sue  himself — and  prove 
his  own  omission  to  furnish  the  necessaries  ?  Why  can 
he  not  do  this  ?  Because  of  that  legal  unity  which  no 
statute  has  dissolved.  If  he  may  sue  her  for  his  services, 
as  a  legal  right,  in  a  court  of  law,  why  may  he  not  sue 
her  for  damages    for  withholding   any  marital    right? 
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Where  then  are  the  parties  to  stop  ?  What  a  vast  new 
field  will  be  thus  opened  to  litigation  !  Little  did  sober 
legislators  conceive  of  the  result  of  these  new  creations 
by  construction,  when  they  were  engaged  in  making  a 
protective  statute,  to  secure  the  estates  of  married  women. 
Barely  to  state  these  results  and  consequences  is  in  effect 
to  give  reasonable  and  practical  interpretation  to  the  mean- 
ing and  intent  to  the  statutes  in  question. 

But  at  common  law,  before  the  passage  of  these  statutes, 
though  husband  and  wife  were  held  to  be  but  one  persoriy 
in  law,  still  that  person  was  represented  by  the  husband, 
in  all  courts  and  places,  except  in  equity,  where  the  sepa- 
rate rights  of  the  wife  could  be  sued  for,  defended  and 
protected.  In  all  other  respects,  her  legal  existence  was 
suspended;  she  was  not  known.  The  recent  statutes, 
made  in  her  behalf^  not  his,  have,  to  the  extent  expressed 
therein,  enfranchised  her,  as  to  those  rights,  and  as  to 
those  only.  They  have  extended  no  powers,  they  have 
conferred  no  new  rights  upon  the  husband.  If  when  her 
separate  estate  is  affected,  she  can  sue,  and  sue  alone,  by 
them  she  is  allowed  even  to  sue  her  husband,  if  he  inter- 
feres with  it  to  her  disadvantage.  They  have-  not-— cer- 
tainly not  in  express,  terms — conferred  the  corresponding 
right  on  him  to  sue  her.  They  were  passed /or  her  protecfion^ 
not  his.  She  has  just  such  power  as  the  statute  expressly 
confers  on  her — ^no  more.  Nor  has  he  any  more.  They  have 
conferred  none  on  him.  They  have  released  nothingto  him. 

In  White  v.  Wager,  Denio,  J.,  says,  page  332 :  "  It  is 
quite  apparent  from  the  provisions  of  [these]  acts  that  the 
design  was  not  to  confer  any  additional  advantage  upon 
married  men,  but  it  was  intended  solely  for  the  benefit  of 
the  other  party  to  the  marriage  relation." 

The  statute  of  1862,  (chapter  172,  §  3,)  does,  in  fact, 
confer  upon  a  married  woman  the  power,  in  general 
termsj  to  sue  and  be  sued  in  all  matters  having  relation  to 
her  sole  and  separate  property ;  and  also  to  recover  dam- 
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ages  for  injaries  to  her  person ;  (which  damages,  before, 
belonged  to  her  husband.)  This  is  a  conference,  or  rather 
a  restoration,  of  marital  rights  npon  her,  not  on  him ; 
and  if  it  includes  the  right  to  sue  him,  for  interference 
with  her  se{)arate  estate,  it  does  not,  in  terms,  confer  on 
him,  any  right  to  sue  her.  But  even  as  to  her  right  to 
sue  him,  iu  an  action  at  law,  it  has  been  adjudged  to  the 
contrary,  since  the  passage  of  that  act,  in  two  general 
term  cases.  {Oould  v.  Gould,  29  Eoto.  Pr.  441.  Longen- 
dyke  v.  Longendyke,  44  Barb,  366.)  These  cases  received 
much  consideration  by  able  and  distinguished  jurists,  and 
we  feel  bound  to  follow  their  views. 

The  ^^  right  to  sue  and  be  sued"  was  a  right  that  the 
husband  always  possessed,  before  the  statute,  and  inde* 
pendent  of  it.  A  statute  conferring  such  a  right  on  him 
would  add  nothing  to  his  power  in  this  regard.  But  could 
he,  therefore,  though  possessing  such  a  right,  sue  his  ' 
wife  ?  Why  not  ?  He  had,  before,  all  the  power  at  com- 
mon law,  that  she  had  conferred  upon  her  by  statute. 
Did  any  one  ever  suppose  that  under  this  power  he  could 
sue  his  wife,  in  an  action  at  law,  upon  a  contract  made 
between  them  ?  Does  the  conferring,  by  law,  an  equal 
power  upon  the  wife,  increase  his  powers?  If  the  unity 
of  the  relation  is  so  severed  by  this  act  that  he  can 
sue  her  for  his  labor,  may  she  not  sue  him  for  hers  ? 
May  she  not  sue  him  for  the  labor  and  care  of  nureing 
and  taking  care  of  his  children  ?  Nay,  may  she  not  sue 
him  even  for  the  labor  of  bearing  them  ?  To  what  do  not 
these  several  rights  to  sue  extend  ?  Where  is  the  jurist 
that  dares  to  draw  the  line,  to  say  how  much  of  the  dis- 
ability is  removed,  and  how  much  remains ;  or  to  declare 
that  no  line  of  limitation  exists  ? 

Until  the  highest  court  of  review  shall  otherwise  de* 
termine,  I  shall  feel  bound  to  hold  that  the  unity  of  per- 
son created  by  the  marriage  contract  between  husband 
and  wife,  has  been  no  further  severed  than  the  statutes, 
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in  express  terms,  or  5y  necessary  implicationj  have  effected 
that  purpose ;  that  the  duty  of  the  husband  is,  now  as 
ever,  to  labor  and  provide  support  for  his  wife,  and  that  it 
has  not  been  changed  by  those  statutes;  that  those  stat- 
utes have  not  conferred  the  right  upon  husbahd  and  wife 
to  make  contracts  between  themselves  to  that  end ;  but 
on  the  contrary,  the  legislature,  in  the  last  of  these  stat- 
utes, {Laws  of  1867,  ch,  887,)  recognize  the  unity  of  the 
persons,  and  relations,  of  husband  and  wife,  in  expressly 
reserving,  and  exempting  them  from  communicating  or 
disclosing,  even  as  witnesses,  Bxty  confidential  communi- 
cations made  by  one  to  the  other  during  their  marriage. 
The  legislature,  it  is  very  clear,  then,  regarded  the  sacred- 
ness  and  unity  of  the  relation  not  as  dissolved,  but  as  ex- 
isting, to  some  extent.  If  we  are  right  in  this  view,  the 
justice  erred  in  nonsuiting  the  plaintiff  as  demanded. 

I  am  not  unaware  that  there  are  various  cases  holding  that 
married  women  having  separate  estates  may  employ  their 
husbands  as  agents  to  assist  in  managing  them  ;  but  this 
is  quite  a  different  thing  from  the  holding  that  the  hus- 
band may  bring  an  action  against  his  wife,  at  law,  for  his 
services.  This  agency  may  be  the  best  way  in  which  he 
may  labor  to  support  his  wife,  or  aid  in  doing  so.  She 
ought  not  to  be  deprived  of  this  aid  in  managing  her 
estate.  This  power  to  make  contracts  existed  at  common 
law ;  but  it  was  as  agent,  not  as  an  independent  and  sepa- 
rate individual.  The  wife  might  be  the  agent  of  the  hus- 
band, and  in  that  character  malce  contracts  which  would 
bind  him  ;  and  such  agency  need  not  even  be  express,  but 
was  implied  from  a  variety  of  circumstances.  This  is  \\x 
aid  of  the  purposes  and  comfort  of  married  and  domestic 
life.  So,  now,  the  husband  may  be  the  agent  of  the  wife 
in  regard  to  her  separate  estate.  And  the  term  contract, 
between  them,  means  just  this — ^a  contract  of  agency.  So 
reading  some  of  the  obiter  remarks  found  in  the  reports, 
giving  the  word  contract,  as  between  husband  and  wife. 
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this  limited  meaning,  it  is  well  enough ;  beyond  this,  it  is 
calculated  to  mislead. 

Nor  am  I  unaware  of  the  obiter  remark,  made  in  the 
case  of  Fairbanks  v.  Mothersellj  reported  in  60  BarbauTy  407, 
as  follows :  "I  suppose  as  the  law  now  is,  in  regard  to  the 
separate  property  of  married  women,  they  may  make  special 
contracts  with  their  husbands,  and  let  jobs  to  them  of 
particular  work,  such  as  building  and  the  'like,  the  same 
as  though  they  were  strangers."  From  what  we  see  of 
this  reported  case,  this  remark  was  not  at  all  necessary  to 
the  decision.  It  was  not  a  question  between  husband  and 
wife,  or  whether  one  could  enforce,  at  law,  such  a  contract 
against  the  other.  It  was  a  mere  question  of  agency y  so  far 
as  we  can  judge. ,  The  wife,  in  that  case,  had  given  the 
husband  the  job  of  digging  a  cellar,  and  laying  the  cellar 
wall,  upon  her  separate  property,  as  distinguished  from 
the  other  part  of  the  building.  She  agreed  to  pay  him 
9138  therefor,  and  did  pay  him  ;  but  could  he  have  en- 
forced the  contract,  at  law?  The  husband  employed  the 
plaintiff  to  assist ;  the  plaintiff,  supposing,  at  the  time, 
that  the  husband  was  the  owner.  Afterwards,  finding  out 
to  the  contrary,  and  that  the  benefit  and  advantage  was  to 
the  wife,  he  sued  the  wife,  treating  the  husband  as  her 
agent;  and  so  the  jury  found  the  fact  to  be.  This  was 
right.  The  jury  correctly  found,  in  the  justice's  court. 
The  judgment  was  rightly  affirmed  on  this  ground,  in  the 
county  court,  and  by  the  Supreme  Court.  But  I  do  not 
see  how  the  question  arises  in  the  case,  that  establishes 

m 

the  right  of  a  husband  to  sue  his  wife,  at  law.  That  ques- 
tion did  not  arise.  The  court  does,  indeed,  remark,  as  I 
have  said,  obitery  that  they  suppose  women  may  make  con- 
tracts with  their  husbands.  I  concur  in  this,  if  the  ap- 
pointment to  an  agency,  in  such  case,  can  be  called  a  spe- 
cial contract.  I  do  not  believe  it  is  a  legal  binding 
contract,  existing  between  husband  and  wife.  And  as  the 
point  we  have  been  considering  was  not  in  that  case,  it  is, 
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perhaps,  a  little  uDfortanate  that  the  first  marginal  note 
of  the  reporter  should  be  based  upon  an  obiter  remark. 
The  case  does  not  sustain  this  note.  I  should  greatly 
hesitate  to  question  the  direct  adjudication  of  that  learned 
and  able  court ;  but  they  did  not  decide  the  question.  It 
was  pot  there  to  be  decided. 

But  if  we  were  even  to  look  at  this  case  upon  the 
merits,  conceding  the  right  of  the  husband  to  sue,  the 
case  is  without  merit  An  implied' contract  could  never 
exist  at  law,  between  a  husband  and  his  wife,  whom  he 
was  bound  to  support,  for  services  done  for  her*  The  im- 
plication is  the  other  way.  The  fact  that  they  had  pre- 
viously lived  separate,  by  turns,  proves  nothing  but  a 
condonation  when  they  again  came  together.  If  an  ex- 
press contract  was  proved,  according  to  the  plaintiff's  own 
testimony  it  was  not  only  to  be  for  a  year,  but  was  con<* 
ditioned  that  he  should  not  drink  whiskey.  I  think  his 
own  testimony  showed  that  there  was  no  performance  on 
his  part,  but  on  the  contrary  he  proved  a  breach — and  he 
should  have  been  nonsuited.  But  I  do  not  put  much 
stress  upon  this  review  on  the  merits. 

Since  preparing  the  foregoing  opinion,  two  cases  have 
appeared,  reported  in  4  Lansing's  Reports^  viz  :  Adams  v. 
OurtiSj  p,  164,  and  Minier  v.  Minier^  p.  421,  which  are 
supposed  to  be  in  conflict  with  the  views  above  expressed. 
They  are  not  so,  in  the  material  point.  In  Adams  v.  Cur* 
tiSj  the  case  was  correctly  decided,  upon  what  appeared  in  it 
That  was  an  action  by  a  wife  against  a  copartnersip,  of  which 
her  husband  was  a  member.  The  husband  did  not  ap- 
pear, in  the  case,  and  his  copartner  did  not  appear  for 
him.  It  does  not  appear  what  were  the  pleadings,  nor 
what  the  issue  tried.  It  only  appears  that  the  testimony 
showed  that  the  plaintiff  was  the  wife  of  the  copartner, 
Adams,  and  that  she  performed  the  work  for  the  firm,  for 
which  the  action  was  brought.  She  was  beaten,  in  the 
justice's  court ;  she  appealed,  and  the  county  court  re^ 
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versed  the  judgment;  for  what  reason,  does  not  ^pear. 
In  the  Supreme  Court,  the  judgment  of  the  county  court 
was  affirmed,  and  the  law  was  there  discussed  as  to  the 
right  of  a  wife  to  sue  her  hu»band.  The  leading  opinion, 
by  Miller,  J.,  merely  holds  that  such  a  contract  could  be 
madey  and  if  made,  could  be  maintained,  under  the  statute 
of  1862,  at  law".  One  member  of  the  court,  UooBBOOiCy  J., 
puts  his  assent  to  the  decision  on  the  ground  that  the  hus- 
band not  having  appeared,  in  the  case,  nor  any  one  for 
him,  there  was  no  one  to  object  to  his  being  sued,  or  to  a 
judgment  against  him ;  and  that  even  if  he  could  not  be 
sued,  his  copartner,  Curtis,  was  bound,  at  all  events,  and 
he  could  seek  contribution  over  from  the  husband.  On 
either  of  these  propositions,  the  case  is  not  in  conflict  with 
the  views  we  have  expressed  above,  that  the  statutes  were 
passed  to  enfranchise  married  women^  and  to  protect  their 
property^  and  not  to  protect^  or  extend  rights  to,  their  htisbands. 
The  case  of  Minier  v.  Minierj  (supra,)  is  to  the  same 
effect — ^that  a  married  woman  may  maintain  an  action 
against  her  husband  to  recover  moneys  intrusted  to  him 
by  the  wife,  or  for  lands  which  had  been  purchased  with 
such  moneys,  and  title  taken  in  his  name.  Such  has 
always  been  the  law  of  equity,  and  the  modern  statutes  have 
but  extended  it  to  actions  at  law.  The  only  criticism  to 
which  this  last  cited  case  is  subject,  is  the  obiter  remark 
of  the  learned  judge  that  the  act  of  1862  ^'warrants  the 
bringing  of  a  suit,  both  by  a  wife  against  her  husband, 
and  by  a  httsband  against  his  wife''.  This  last  branch  of 
the  sentence  was  not  a  question  before  the  court,  and  I 
cannot  give  it  my  assent.  It  is  in  conflict  with  direct 
holdings  in  previous  cases  in  the  higher  court ;  to  wit,  in 
White  V.  Wagw,  (25  N.  T.  328,)  and  in  Eimt  v.  Johnson^ 
(44  id.  27.)  In  this  last  case  the  court  drew  the  distinc- 
tion between  an  instrument  made  by  a  wife  to  her  hus- 
band, and  one  from  a  husband,  to  the  wife,  even  at  com- 
mon law.    Beferring  to  another  case,  Hunt,  J.,  says: 
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*'  That  case  differs  from  the  present  action ;  t^^  was  a  con- 
veyance by  wife  to  the  husband ;  this  was  by  the  husband 
to  the  wife."  They  do  not  necessarily  stand  upon  the 
same  basis,  in  equity.  It  is  the  duty  of  the  hiuhand  to  pro- 
vide  an  assured  and  comfortable  support  for  the  wife  during 
his  lifsj  and  after  his  death.  No  duty  rests  upon  the  wife  to 
provide  for  the  husband.  The  custom  of  the  country,  and 
the  laws  ot  the  land,  look  upon  her  as  the  party  to  be 
aided  and  sustained  by  the  toil  and  wealth  of  the  husband. 
An  application  of  the  husband's  property  for  her  comfort, 
is  eminently  equitable,  and  has  been  favored  by  the  courts 
from  their  earliest  existence.  No  judge  has  yet  announced 
that  this  equity,  or  this  favor,  is  to  be  extended  to  gifts 
from  the  wife  to  the  husband.  There  is,  in  the  nature  of 
things,  a  broad  and  palpable  distinction  against  an  equi- 
table claim  in  the  husband's  favor." 

Interpreting  these  statutes  (including  that  of  1862,)  to 
be  in  pari  materia^  as  if  all  were  contained  in  one  act,  begin- 
ning with  those  of  1848  and  1849,  entitled  "for  the  more 
effectual  protection  of  the  property  of  married  women ;" 
taking  the  common  law  as  it  has  ever  been  declared ;  abro- 
gating none  of  the  common  law  by  forced  construction, 
not  expressed  by  a  statute;  and  giving  due  force  to  the 
maxim  "  expressio  unius  est  exelusio  alterms^"  husbands  are 
excluded  from  their  provisions.  The  statutes  of  the  State 
of  Pennsylvania,  (Laws  of  Sessionj  1848,  p,  536,  <fe<?.,)  which 
are  almost  identical  with  our  own,  have  been  so  construed 
in  their  highest  courts.  In  the  case  of  Biver  v.  Divery 
reported  in  56  Penn.^  at  page  109,  Strong,  J.,  (now  of  the 
United  States  Supreme  Court,)  said :  "  The  design  of  this 
statute  (1848)  was  single.  It  was  not  to  destroy  the  one- 
ness of  husband  and  wife,  but  to  protect  the  wife's  property. 
To  effectuate  this  object  she  is  enabled  to  own,  and  use 
and  enjoy,  her  property,  by  removing  it  from  under  the 
dominion  of  her  husband."  ^^  It  is  to  be,  as  her  separate 
property  is  enjoyed;  as  property  settled- to  her  separate 
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use.  Hie  act  no  mare  destroye  her  union  ffith  her  husband 
than  does  a  settlement  for  her  separate  use."  ^^It  is  a 
remedial  statute,  and  we  must  construe  it  so  as  to  suppress 
the  mischief  against  which  it  was  aimed,  hU  not  as  altering 
the  common  law  any  further  than  is  necessary  to  remove  the 
mischief.'* 

There  is,  then,  no  doubt  as  to  what  the  common  law 
was,  and  is.     It  is  equally  as  clear  that  there  is  no  expression 
of  an  intent,  in  this  statute,  to  destroy  the  unity  or  one- 
ness of  husband  and  wife,  except  as  to  her,  in  the  single 
particular  of  her  control  of  her  separate  estate.     There  is 
no  question  that  statutes  are  to  be  interpreted  as  not 
changing  the  common  law,  unless  it  is  so  expressed  in 
terms,  or  by  necessary  implication.     There  is  nothing  in 
the  act  of  1862,  or  in  its  title,  that  intimates  an  intent  to 
add  new  rights  or  remedies,  in  favor  of  a  husband.    Look- 
ing, then,  at  the  common  law  as  still  being  in  force,  except 
as  expressly  changed  by  these  statutes,  let  us  see  what  are 
the  expressions   in  the   act  of  1862,  from  which  it  is 
attempted  to  imply  a  power  of  destruction  of  the  unity  of 
the  parties,  husband  and  wife,  further  than  is  expressed. 
§  7.  ^^  She  may  sue  and  be  sued,  in  all  matters  having  rela- 
tion to  her  sole  and  separate  property,'*    But  by  whom  may 
she  be  sued  ?    By  herself?    Of  course  not.    By  him  who 
is  in  oneness  or  unity  with  her  ?    Can  he,  the  one-half  of 
this  united  one,  sue  the  other  half,  by  virtue  of  this  statute  ? 
He  certainly  could  not  sue,  by  the  common  law.    What 
language  then  is  found  in  this  statute,  that  authorizes  him 
to  sue  herf    It  is  a  universal  canon  of  construction  of 
statutes  that  unless  the  provisions  of  a  new  statute  are  so 
repugnant  to  the  common  law  that  both  cannot  exist 
together,  the  common  law  is  not  abrogated,  but  remains 
in  all  its  force.     {Dtoarrisj  Am,  ed,^  185,  and  notes,)     This 
is  the  law  of  interpretation.    True,  the  language  of  the. 
statute  of  1862,  that  ^^she  may  sue  and  be  sued,"  is  broad 
enough^  in  general  terms,  to  include  all  parties  that  are 
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eeveral  and  equal,  and  under  no  disability ;  but  it  does  not 
include  persons  that  are  under  disability.  The  husband 
is,  under  the  common  law  disability,  unable  to  sue  his 
wife.  This  statute  is  not  broad  enough,  and  does  not 
divorce  him  from  that  disability;  whatever  it  may  do  for 
her.  .  It  is  not  broad  enough  to  absolve  him  from  the  lia- 
bility, as  well  as  the  duty,  to  labor  for  the  support  and 
maintenance  of  the  wife;  far  less  does  it  authorize  him  to 
sue  her  for  his  support  Though  in  its  language  it  does, 
in  one  particular,  and  in  that  only,  enfranchise  her,  and 
confer  rights  upon  married  women,  for  a  particular  pur- 
pose^  there  is  not  one  expression  in  it  that  confers  new 
powers  upon  him.  The  marriage  contract,  with  its  lia- 
bilities, cannot  be  so  severed  by  legislative  or  judicial  con- 
struction in  favor  of  a  husband.  He  cannot  be  so  re- 
leased from  a  binding  civil  contract.  Besides,  such  a 
contract  is  clearly  against  public  policy.  If,  indeed,  the 
statute  contained  an  express  provision  to  that  effect,  it 
would,  I  think,  be  void,  on  the  ground  of  its  being  retro- 
spective in  its  operation  upon  marriages  solemnized  before 
its  passage. 

I  have  been  the  more  inclined  to  meet  and  resist  the 
construction  claimed  by  the  plaintiff,  thus  earnestly,  at  this 
time,  because  I  have  seen  the  disposition  manifested  in 
several  dicta  which  are  already  found  in  the  reports,  tend- 
ing in  that  direction.  I  regard  such  a  construction  as,  in 
effect,  judicial  legislation;  though  in  none  of  the  cases, 
has  the  question  been  necessary  to  a  direct  adjudication. 
It  is  entering  into  a  new  and  unexplored  region  for  judicial 
action.  Its  explorations  are  without  compass  or  chart  to 
direct  its  forward  course,  or  its  retreat  The  way  will  be 
found  dark,  and  full  of  stumbling-blocks,  and  with  no 
experienced  guide.  Until  the  legislature  shall  open  the 
way,  or  light  up  the  path,  I  am  not  disposed  to  enter. 

I  think,  upon  the  main  question  I  have  discussed  above, 
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that  the  judgment  of  the  county  conrt,  and  that  of  the 
justice,  should  be  reversed,  with  costs. 

Balcom,  J.,  concurred. 

MiLLBB,  P.  J.,  concurred  in  the  result,  for  the  reasons 
stated  in  a  written  opinion. 

Judgments  reversed. 

[Thibd  Dbpastxbvt,  Gsvbbal  Tbbm,  at  Albany,  Harch  5,  1872.    MO- 
Ur^  P.  J.,  and  P.  FatUr  and  Baleom,  Jiutioes.] 


Thb  Peoplb,  ex  rel  James  Hoag  and  others,  vi.  Darius 
Pbck,  County  Judge  of  Columbia  county. 

The  validity  of  a  proceeding  for  bonding  a  town  to  aid  in  the  constmction  of  a 
railroad  must  be  determined  by  the  law  existing  at  the  time  the  appDcatioD 
Is  made.  That  is  the  law  under  whidi  the  oonnty  Jadge  is  anthoriied  to 
proceed,  and  it  conatitates  the  authority  by  which  he  is  bound,  in  the  exer- 
cise of  his  ftiBctions. 

'Bf  the  law  as  it  stood  in  June  1871,  petitions  were  valid,  although  they  were 
Blade  upon  the  express  conditioa  that  the  raikoad  should  be  made  upon  a 
certain  route,  specified  therein. 

Vhere  is  nothing  in  either  of  the  statutes  governing  these  proceedings,  which 
requires  that  the  railroad  shall  be  actually  located,  at  the  time  when  they 
are  conmienoed. 

All  that  the  statutes  require,  in  this  respect,  is  that  the  petition  shall  show  that 
the  petitioners  desire  that  the  municipal  ooirporation  fu  w^ch  thsfj  own 
property  and  are  taxed  shall  create  and  issue  its  bonds,  to  the  amount 
named,  and  hivest  them,  or  their  proceeds,  in  the  stock  or  bonds  of  such 
railroad  company,  in  this  State,  as  is  named  in  the  petition. 

Although  the  statutes  contemplate  that  the  railroad  company  shall  be  meorp»' 
r^M,  before  the  proceedings  can  be  taken,  they  ccMotain  nothing  requiring 
that  to  be  proved,  as  a  fact,  before  the  county  Judge,  or  to  be  stated  with 
any  special  particuhirity  in  the  petition.  What  they  require  is,  that  it 
should  be  a  railroad  company  within  this  State,  and  be  named  in  the 
petition. 

These  statotes  have  leserved  no  authority  to  the  tss-payera,  altw  having 
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signed  the  petitioD,  to  withdraw  their  consent  to  the  application.  And  the 
county  judge  has  no  power  to  allow  any  petitioner  to  withdraw  his  name. 

A  town  is  not  deprived  of  its  power  to  inrest  its  bonds,  or  their  proceeds,  in 
the  railroad  of  the  company  named  in  the  petition,  by  reason  of  the  incorpo- 
ration and  partial  construction  of  another  railroad  running  within  a  few 
miles  of  the  town,  but  not  assessed  or  taxed  upon  the  assessment  roll  of  the 
town,  nor  constructed  in  the  town. 

The  road  not  tu:ed  or  upon  the  assessment  roll  must  be  constructed  and  be  in 
operation  in  or  through  the  town,  in  order  to  deprive  the  town  of  the  power 
to  ud  in  the  construction  of  another  railroad. 

Proceedings  under  these  statutes  being  in  derogation  of  the  common  law,  no 
intendment  or  presumption  can  be  allowed,  in  their  favor.  Unless  the  party 
endeavoring  to  maintain  them  is  able  to  show  that  the  terms  of  the  statutes 
have  been,  in  all  essential  particulars,  complied  with,  they  are  to  be  held 
invalid. 

It  is  not  enough  to  render  a  tax-paybr  a  petitioner,  that  he  requested  some 
other  person  to  subscribe  his  name  to  the  petition,  and  it  was  placed  there 
by  that  authority.  The  power  conferred  is  personal  hi  its  nature,  and  not 
capable  of  being  delegated. 

To  conclude  the  person  taxed,  he  must  either  subscribe  the  petition  himself,  or 
it  must  be  subscribed  by  some  other  person  by  his  direction,  and  in  his 
presence. 

CERTIORARI  to  the  county  judge  of  Columbia  county, 
to  review  proceedings  instituted  before  him  under  the 
act  of  May  18,  1869,  amending  the  act  of  April  2,  1850, 
^^  to  authorize  the  formation  of  railroad  corporations,"  &o,, 
80  as  to  permit  municipal  corporations  to  aid  in  the  con- 
struction of  railroads,  (Laws  of  1869,  vol.  2,  p.  2303,)  and 
the  acts  amendatory  thereof.  The  material  facts  appear 
in  the  opinion. 

Oatd  (k  EeseUtyn^  for  the  relators. 

Newhirk  (t  Ohace,  for  the  respondent. 

By  the  Otmrt,  Daniels,  J.  The  proceedings  brought  into 
this  court  by  the  writ  issued  in  this  case  were  instituted 
under  chapter  907  of  the  laws  of  1869,  {Lawn  o/.1869,  vol.  2, 
p.  2303,)  and  the  acts  amendatory  thereof,  for  the  purpose 
of  bonding  the  town  of  Ancram,  in  Columbia  county,  to 
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aid  in  the  construction  of  a  railroad  through  that  town,  by 
the  Bhinebeck  and  Connecticat  Railroad  Company.  They 
were  commenced  by  an  application  made  to  the  county 
judge,  on  the  26th  day  of  June,  in  the  year  1871 ;  though 
the  petitions  presented  for  that  purpose  were,  mostly,  sub- 
scribed by  the  petitioners  in  the  preceding  months  of  Jan- 
nary  and  December.  But  as  the  laws  upon  this  subject 
were,  in  some  respects,  changed  intermediate  these  two 
periods  of  time,  the  validity  of  the  proceeding  must  be 
determined  by  the  state  of  the  law  as  it  existed  when  the 
application  was  made.  For  it  was  only  by  showing  a 
compliance  with  the  law  as  it  then  stood,  that  the  applica- 
tion to  issue  the  bonds  could  be  rendered  successful.  That 
was  the  law  under  which  the  county  judge  was  then 
authorized  to  proceed,  and  it  constituted  the  authority  by 
which  he  was  bound,  in  the  exercise  of  his  functions.  He 
could  apply  no  other  rule ;  for  the  preceding  statutes,  so 
far  as  a  change  had  been  made  in  them  by  the  law  last 
enacted,  was  repealed,  and  for  all  present  and  future  pur- 
poses, out  of  existence.  Under  the  law  as  it  then  stood, 
the  petitions  presented  were  valid,  although  they  were 
made  on  the  express  condition  that  the  railroad  should 
^^  be  made  upon  a  route  commencing  at  or  near  Bhin^cliff, 
in  the  county  of  Dutchess,  and  running  thence  to  Hog 
Bridge,  and  thence  to  and  through  the  villages  of  Lower 
Red  Hook  and  Jackson  Comers,  successively,  in  said 
county  of  Dutchess,  and  to  and  through  the  villages  of 
Gallatinville  and  Ancram,  successively,  in  said  county  of 
Columbia,  and  connect  with  the  Connecticut  Western 
Raiboad  at  the  State  line.  For  section  1,  of  chapter  925 
of  the  laws  of  1871,  which  took  effect  on  the  12th  day  of 
May  of  that  year,  sanctioned  just  such  a  condition,  (Latvs 
of  1871,  p.  2116 ;)  and  the  condition  would  probably  have 
been  just  as  valid  under  chapter  507  of  the  laws  of  1870, 
if  the  act  of  1871  did  not  apply  to  these  proceedings.  For 
by  that  act  it  was  provided  that  the  railroad  company  might 
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enter  into  an  agreement  with  the  commissioners  which, 
among  other  things,  should  limit  and  define  the  place  or 
places  where,  and  the  purposes  for  which,  the  bonds,  or  their 
proceeds,  should  be  applied  or  used.  {Lam  of  1870,  p.  1148.) 
For  the  power  to  make  such  an  agreement  was  manifestly 
conferred  for  the  benefit  of  the  tax-payers  themselves,  and 
they  had  the  right,  therefore,  to  insist  upon  it,  that  it  should 
be  observed  and  made  use  of  according  to  their  direction,  by 
the  commissioners  who  might  be  appointed,  in  the  pro- 
ceedings. And  the  most  practical  mode  of  giving  that 
direction  was  by  its  insertion  in  the  petition,  so  that  it  might 
become  the  basis  of  the  authority  of  the  commiseioners, 
<aod  operate  as  a  restriction  on  that  authority.  These 
statutes  distinguish  the  present  case  from  that  of  The  Peo- 
ple V.  The  Adhrondaek  Railroad  Company ^  relied  upon  by  the 
counsel  for  the  relators,  in  which  it  was  held  that  the 
statute  did  not  provide  for  a  conditional  petition ;  for  they 
were  enacted  after  the  decision  was  made  which  was  re- 
viewed in  that  case ;  and  their  object  seems  to  have  been, 
in  part  at  least,  to  relieve  the  proceedings  fix>m  the  rule 
adopted  by  that  decision. 

There  is  nothing  in  either  of  the  statutes  governing 
these  proceedings  requiring  that  the  railroad  shall  be  actu- 
ally located,  at  the  time  when  they  are  commenced,  in 
order  to  render  them  valid,  or  to  justify  the  county  judge 
in  directing  the  bonds  to  be  issued  in  aid  of  the  company. 
Upon  this  subject,  both  the  statutes  of  1869  and  1871  are 
substantially,  if  not  literally,  the  same ;  and  all  tliat  they 
require  in  this  respect  is,  that  the  petition  shall  show  that 
the  petitioners  desire  that  the  municipal  corporation  in 
which  they  own  property  and  are  taxed,  shall  create  and 
issue  its  bonds  to  the  amount  named,  and  invest  them,  or 
their  proceeds,  in  the  stock  or  bonds  of  such  railroad  com- 
pany in  this  State  as  may  be  named  in  the  petition.  {Lowe 
0/1869,  pp.  2203, 2204 ;  Lawe  of  1871,  pp.  2115, 2116.)  The 
igenerality  of  these  provisions,  of  course,  does  not  leave 


ALBANT^-JANtTAST,  1872.  54^ 


The  People  r.  Peck. 


the  tax-payers  at  liberty  to  bond  their  towns  for  the  con- 
struction of  railroads  not  passing  through  the  territorial 
limits  of  the  municipality  in  which  they  are  taxed.  But 
the  dictates  of  their  own  interest  would,  ordinarily,  prove 
to  be  a  sufficient  safeguard  for  the  prerention  of  abuses  in 
the  exercise  of  the  authority  conferred.  The  case  would 
be  exceedingly  rare,  and  the  advantages  very  conspicuous, 
to  induce  the  tax-payers  of  the  municipality  to  incumber 
and  burden  their  property  for  the  benefit  of  a  railroad 
company  whose  road  should  not  be  expected  to  enter  their 
territorial  limits.  The  object  of  these  statutes  is  to  enable 
municipal  corporations  to  aid  in  the  construction  of  rail- 
roads, which  may  reasonably  be  expected  to  promote  the 
convenience  and  advance  the  interests  of  the  persons 
residing,  or  owning  property,  within  their  respective  lim- 
its, and  not  to  buy  and  sell  railroad  stock  for  the  profit 
expecjied  to  be  derived  from  such  an  adventure.  And 
where  it  should  be  apparent  that  the  investment  was 
merely  designed  for  speculative  purposes,  the  commission- 
ers would  undoubtedly  be  restrained  from  entering  into  it, 
because  it  would  be  wholly  foreign  to  the  objects  which 
the  statutes  were  destined  to  promote.  In  the  present 
ease  no  ground  exists  for  suspecting  any  such  abuse  to  be 
intended. 

The  statutes  relating  to  these  proceedings  certainly  con- 
template that  the  railroad  company  shall  be  incorporated, 
before  they  can  be  lawfully  taken.  But  they  contain 
nothing  requiring  that  to  be  proved,  as  a  fact,  before  the 
county  judge,  or  to  be  stated  with  any  special  particu- 
larity in  the  petition.  What  they  require  is,  that  it  should 
be  a  ndlroad  company  within  this  State,  and  be  named  in 
the  petition.  (Laws  of  1869,  pp.  2303, 2304 ;  Laws  of  1871, 
p.  2116 ;)  and  that  was  complied  with,  in  this  case.  It 
could  not  be  a  railroad  company  in  this  State,  unless  it 
was  incorporated  under  its  laws;  and  the  statement  of 
what  the  statute  requires  the  petition  to  contain^  is  neces- 
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sarily  an  averment  that  the  company  has  been  bo  incorpo- 
rated. 

These  statutes  have  reserved  no  authority  to  the  taz- 
payersy  who  may  become  dissatisfied  after  they  have  signed 
the  petition,  for  withdrawing  their  consent  from  the  appli- 
cation. The  consent,  when  once  given,  according  to  the 
forms  prescribed  by  the  law,  becomes  irrevocable,  when 
the  proceedings  are  afterwards  instituted  upon  it,  as  they 
were  in  the  present  instance.  The  county  judge  is  given 
no  power  to  allow  any  person  to  withdraw  his  name, 
though  he  may  permit  others  to  become  parties  to  the  pro- 
ceedings. The  latter  has  been  expressly  provided  for, 
but  no  express  or  implied  provision  can  be  found, 
allowing  the  former  to  be  done.  On  the  contrary, 
the  spirit  and  policy  of  the  law  is  opposed  to  it.  The 
county  judge,  properly,  therefore,  refused  to  permit  any 
of  the  contestants  to  withdraw  their  names  from  the  •appli- 
cation, upon  the  hearing. 

He  was  also  right  in  holding  that  the  town  was  not  de- 
prived of  its  power  to  invest  its  bonds,  or  their  proceeds, 
in  the  railroad  of  the  company  named  in  the  petition,  by 
reason  of  the  incorporation  of  the  Poughkeepsie  and  East- 
em  Railroad,  and  the  partial  construction  of  its  road.  For 
although  that  road  was  not  assessed  or  taxed  upon  the 
assessment  roll  of  the  town,  still,  as  it  was  not  constructed 
in  the  town,  and  was  not  in  operation  within  its  limits,  it 
did  not  prevent  the  town  from  aiding  in  the  construction 
of  the  railroad  mentioned  in  the  petition.  The  road  of  the 
other  company  was  constructed  only  to  Stissing,  a  distance 
of  seven  miles  from  the  town  of  Ancram,  and  the  road 
not  taxed  or  upon  the  assessment  roll  must  be  constructed 
and  be  in  operation  in  or  through  the  town,  in  order  to 
deprive  it  for  that  reason,  of  the  power  to  aid  in  the  con- 
struction of  another  railroad.  Both  statutes  are  the  same 
in  this  respect  (Laws  of  1869,  pi  2309,  §  10.  Lam  of 
1871,  p,  2118,  §  10.)    Whether  a  completed  assessment 
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roll  under  the  terms  used  in  the  act  of  1871)  is  the  same 
thing  as  the  completed  roll,  as  those  terms  are  used  in  the 
statutes  prescribing  the  authority  and  duties  of  the  assess- 
ors, in  making  the  roll,  may  well  be  doubted,  where  it 
does  not  appear  that  the  taxes  imposed  by  means  of  it 
have  afterwards  been  paid.  For,  by  the  act  of  1871,  the 
word  ^^  tax-payers"  is  made  to  mean  a  corporation,  part- 
nership or  person  assessed  or  taxed  for  property,  which 
would  ordinarily  be  deemed  to  contemplate  a  legal  assess- 
ment or  tax,  or  a  corporation,  partnership  or  person  in* 
tended  to  be  taxed,  which  shall  have  paid,  or  be  liable  to 
pay,  the  tax  imposed.  (Laws  of  1871,  p.  2116.)  Under 
this  provision  of  the  statute,  where  the  person,  corporation 
or  partnership  has  not  been  lawfully  assessed  or  'taxed, 
but  merely  intended  to  have  been  so,  and  the  tax  has  not 
been  paid,  and  it  could  not  be  assumed  to  be  paid,  with- 
out proof,  in  order  to  sustain  these  proceedings,  there  is 
good  reason  for  holding  that  the  tax  should  be  shown  to 
have  been  lawfully  imposed;  and  that  would  require  a 
valid  assessment  roll.  For  the  corporation,  partnership  or 
person  intended  to  be  taxed  could  not  otherwise  be  liable 
to' pay  the  tax,  within  the  terms  used  in  the  statute. 

But  it  is  not  necessary  to  examine  or  discuss  that  propo- 
sition, because  it  is  apparent  from  the  return  of  the  re- 
spondent that  neither  a  majority  of  the  persons,  or  the 
property,  upon  the  instrument  used  as  an  assessment  roll 
for  the  town,  united  in  support  of  the  application  made. 
This  is  a  special  statutory  proceeding,  not  only  in  deroga- 
tion of  the  mode  sanctioned  by  common  law,  but  beyond 
that,  not  entirely  consistent  with  the  full  protection  and 
security  of  the  rights  of  the  minority  in  the  enjoyment  of 
their  property.  In  favor  of  such  proceedings,  nothing  has 
been  permitted  to  be  intended,  by  the  common  law,  which 
has  always  regarded  them  as  liable  to  an  unfavorable  con- 
trast with  the  course  sanctioned  by  its  own  well  settled 
principles.    For  that  reason,  in  actions,  proceedings  and 
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tiiflla,  according  to  the  course  of  the  common  law,  im- 
portant presnxnptionB  and  intendments  are  often  made,  by 
way  of  sustaining  the  results  which  may  be  reached  in  the 
consummation.  Then  the  presumption  is  in  fiftror  of  their 
regularity,  and  of  the  correctness  of  the  judgments  pro- 
nounced* And  to  sustain  them,  fieicts  not  proved  will, 
under  certain  circumstances  be  presumed  to  exist  {Jencki 
y.  Smithj  1  N.  T.  90.)  But  in  proceedings  of  the  nature 
of  those  involved  in  this  case,  a  different  rule  prevails ; 
and  by  that  rule  nothing  can  be  presumed  or  intended,  in 
their  fi^vor.  But  the  parly  endeavoring  to  maintain  them 
must  be  able  to  show  that  the  terms  of  the  statute  provid- 
ing for  them  have  been,  in  all  essential  particulars,  com- 
plied with.  If  that  cannot  be  done,  they  are  held  to  be 
invalid ;  and  the  rule  in  this  respect  has  been  applied  to 
them  in  recent  cases  decided  by  the  courts,  in  this  State. 
{Th$  People  v.  The  Adircndack  BMroad  Co.  Same  v. 
Smith,  Countjf  Judge  of  Ontario  Co.,  not  yet  reported,  and 
The  People  v.  Hulberty  59  Barb.  446.) 

Under  this  rule,  and  the  construction  given  to  the  statute 
authorizing  these  proceedings,  it  is  not  enough  to  render 
a  tax-payer  a  petitioner,  that  he  requested  some  other 
person  to  subscribe  his  name  to  the  petition,  and  it  was 
placed  there  by  his  authority.  The  power  conferred  has 
been  held  to  be  personal  in  its  nature,  and  not  capable  of 
being  delegated  by  a  mere  request  or  consent  To  con- 
clude the  person  taxed,  he  must  either  subscribe  the 
petition,  himself,  or  that  must  be  done  by  some  other 
person  by  his  direction,  and  in  his  presence.  One  or  the 
other  is  required,  to  constitute  it  his  act,  within  the  terms 
and  contemplation  of  the  law. 

The  respondent's  counsel  claim,  that  as  no  objection  was 
made,  on  the  hearing,  that  a  simple  request  or  direction 
was  insufficient,  it  may  be  presumed  that  the  person  whose 
name  was  subscribed  was  personally  present  wh^i  that 
act  was  performed.    But  that  cannot  be  done,  because  the 
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rnle  already  mentioned  exclndes  preenrnptions  in  hffOT  of 
the  ralidity  of  the  proceedings ;  and  if  it  did  not,  there  is 
no  room  for  its  application  in  the  present  instance.  It 
conld  noty  without  doing  violence  to  the  results  of  ordin- 
ary experience,  be  presumed  that  out  of  163  names,  51, 
as  the  relators  claim,  and  41,  as  the  respondent's  counsel 
concede  them  to  be,  should  fail  to  subscribe  their  own 
names  to  so  important  a  document  as  this  petition  was,  if 
they  were  personally  present  when  their  names  were  re- 
spectively subscribed.  But  this  portion  of  the  case  does 
not  rest  simply  on  this  improbability.  For  on  the  hear- 
ing,  the  distinction  appears  to  have  been  taken,  by  wit- 
nesses and  counsel,  between  the  case  of  the  signature 
placed  to  the  petition  for  the  tax-payer,  in  his  presence 
and  by  his  direction  and  request,  and  the  simple  circum- 
stance of  the  same  thing  being  done  by  direction  or  request 
alone.  Where  the  presence  of  the  person  whose  name  was 
subscribed,  or  that  of  the  pei^on  present  at  its  subscrip- 
tion, was  regarded  as  important,  and  proof  could  be  given 
sustaining  the  fact,  care  seems  to  have  been  taken  to  make 
it  appear.  Hence,  when  the  relator's  witness,  Martin  L» 
L.  Hills,  was  examined  concerning  signatures  not  sub- 
scribed by  the  persons  themselves,  as  to  John  and  David 
Tripp  and  Talmadge  Pulver,  he  stated  that  their  names 
were  subscribed  in  their  presence,  and  by  their  request ; 
and  as  to  others,  he  stated  that  their  names  were  placed 
to  the  petition  by  their  direction,  or  request,  but  without 
adding  anything  concerning  the  presence  of  either  of  those 
persons.  The  examination  of  Archelaus  Brandt  took  the 
same  direction.  For  as  to  Hugh  and  James  McGill,  who 
bad  previously  been  included  among  persons  whose  names 
he  had  signed  at  their  request,  he  stated,  further,  on  his 
re-direct  examination,  that  he  signed  each  of  their  names 
in  the  presence  of  the  person  whose  name  was  signed. 
The  inference  is  very  clear,  from  this  evidence,  that  they 
were  the  only  persons  among  those  he  had  previously 
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named,  whoae  names  were  so  subscribed.    The  witness, 
William  B.  Thompson,  appeared  to  have  had  his  attention 
directed  to  the  propriety  of  mentioning  his  own  personal 
presence  when  certain  signatures  were  obtained  and  sub- 
scribed by  the  request  of  the  persons  whose  names  they 
were.    For  in  four  such  instances,  he  says  that  the  names 
were  signed  in  his  presence.    These  three  witnesses  proved 
nearly  all  the  signatures  subscribed,  either  by  the  act  of 
the  persons  bearing  the  names,  or  by  some  other  person 
by  their  respective  requests;  and  if  any  others  were  sub- 
scribed in  the  presence  of  the  tax-payer  himself,  it  is  cer- 
tainly to  be  presumed  they  would  each  have  mentioned 
it,  as  long  as  their  attention  appears  to  have  been  directed 
to  that  subject.    In  addition  to  that,  the  manner  in  which 
the  statement  upon  the  subject  of  signatures  being  placed 
to  petitions  at  the  request  of  the  person  whose  name  was 
so  subscribed  was  made,  imports  that  it  was  all  the  wit- 
ness could  relate,  upon  the* subject.     Qenerally,  it  was 
simply  that  the  witness  signed  by  direction  or  request  of 
the  person  whose  name  was  subscribed.     Whether  the 
petition  was  present  when  the  direction  was  given,  or  the 
request  made,  or  the  name  was  subscribed  in  the  presence 
of  the  person  bearing  it,  was  not  stated.    And  from  the 
evidence  given,  no  reason  exists  for  supposing  that  the 
witnesses  knew  more,   upon  the   subject  they  testified 
about,  than  they  stated  in  their  evidence.     It  follows, 
therefore,  from  all  these  considerations,  that  the  names  of 
the  persons  subscribed  simply  upon  direction,  or  request, 
must  be  excluded  as  not  sufKciently  authenticated ;  and 
that  will  leave  less  than  a  majority,  both  in  names  and 
property,  in  favor  of  the  application. 

It  was  shown,  on  the  hearing,  in  favor  of  the  applica- 
tion, that  by  treating  joint  owners  or  occupants  as  one 
name,  there  were  255  names  on  the  assessment  roll,  exr 
eluding,  as  they  should  be  excluded,  all  persons  taxed  only 
for  dogs ;  joint  owners  or  occupants,  by  the  act  of  1871, 
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when  taxed  as  a  partnership,  as  by  the  assessment  roll 
appears  to  have  been  the  case  in  this  town,  are  to  be  re- 
garded as  a  tax-payer  only,  within  the  express  terms  of  the 
act  of  1871,  {Latoi  of  1871,  p.  2116,)  and  for  that  reason 
should  be  included  simply  as  one  person.  A  majority  of 
these  persons  would  be  128.  Including  the  firm  of  B.  & 
S.  Bachman  as  one  person,  in  the  table  of  names  pre- 
sented by  jthe  respondent's  counsel,  and  but  119  personally 
subscribed  the  petition,  with  those  who  appeared  on  the 
hearing  and  desired  to  join  in  the  application.  To  those 
persons,  it  is  claimed,  there  should  be  added  what  is  called 
nine  others,  whose  names  were  subscribed  in  their  pres- 
ence. But  as  four  of  these  persons  appear  on  the  assess- 
ment rolls  as  two  firms  of  Hugh  k  James  McGill,  and 
John  &  David  Tripp,  they  can  only  be  included  as  two 
persons,  under  the  terms  of  the  statute  rendering  a  person 
taxed  liable  to  be  treated  as  a  tax-payer  only,  adding  these 
nine,  for  the  reason  stated,  as  only  seven  persons — and 
they  can  be  called  no  more,  under  the  language  of  the 
statute — ^and  the  number  falls  two  under  the  requisite 
majority.  The  property  of  the  town  included  in  the 
assessment  roll  amounted  to  the  sum  of  9721,900,  one 
half  of  which  would  be  $362,450.  Of  which  the  119  per- 
sons already  mentioned  owned,  or  were  taxed  for,  (342,418. 
And  those  who,  it  is  claimed,  should  be  added,  because 
of  their  presence  and  by  their  request,  were  assessed  for 
property  in  the  aggregate  amounting  to  the  sum  of  $5150, 
which,  added  to  the  other  amount,  would  make  only  the 
sum  of  $347,575.  And  that  would  be  $14,875  under 
the  requisite  majority,  so  far  as  the  taxed  property  is 
concerned. 

But  the  evidence  does  not  justify  the  conclusion  that  all 
of  these  seven  should  be  added  to  the  119.  For,  as  to 
John  Decker,  the  evidence  given  by  Hills  was  that  he 
wrote  his  name.  He  says :  '*  I  wrote  it  in  the  wagon,  by 
his  request.    I  called  upon  that  John  Decker,  to  sign  the 
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petition.  He  requested  me  to  pot  his  name  down,  and  I 
pnt  it  down.*'  The  same  witness  says,  he  got  Darius 
Palmer  to  sign  the  petition;  and  he  afterwards  added: 
**  I  know  the  name  of  Darius  Palmer  was  signed  to  the 
petition  in  my  presence,  and  by  his  direction."  He  had 
also  previously  stated  that  Palmer,  at  the  store  of  the  wit- 
ness, told  some  one  to  sign  the  petition  for  him*  As  to 
George  Boraback,  the  same  witness  said  that  his  signature 
was  in  the  handwriting  of  the  witness.  He  then  adds : 
"  He  signed  it  at  my  8t<H*e.  I  remember  asking  him  to 
sign  the  petition."  He  also  says,  that  he  signed  the  name 
of  Nicholas  Smith,  at  the  house,  by  his  request  The  evi- 
dence concerning  these  signatures,  four  in  number,  it  must 
also  be  remembered,  was  given  by  one  of  the  witness^ 
who,  in  his  own  statement,  was  careful  to  add  that  the 
signature  of  some  of  the  persons  to  the  petition,  were 
placed  there  by  him  at  their  request,  and  in  the  presence 
of  the  persons  whose  names  were  signed.  The  omission 
of  that  circumstance,  in  the  case  of  these  four  persons,  is 
rather  more  than  commonly  significant,  and  in  its  absence 
it  could  not  properly  be  assumed  that  either  was  present 
when  his  name  was  placed,  by  this  witness,  to  the  peti- 
tion. Taking  them  from  the  seven  which  it  is  claimed 
should  be  added  to  the  119,  and  the  names  are  six  be- 
low the  majority  required  by  the  statute^  and  the  property 
915,415  below. 

It  follows,  from  this  view  of  the  evidence,  that  the  de- 
cision of  the  county  judge  was  erroneous ;  and  for  the 
reasons  stated  in  the  opinion  delivered  in  the  Court  of 
Appeals^  the  proceedings  should  be  reversed,  and  dis- 
missed, with  costs. 

[Third  Dbpabtmbitt,  Geitbbal  Tbbm,  at  AlbaD^i  January  2,  1872.    Jf«F> 
ItTf  P.  J.,  and  Fatktr  and  JkmMi  Jnstloes.] 
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Under  flection  85S  of  the  Code,  wbich  requiree  tint  apon  appeal  Jiom  a  Jndg* 
ment  rendered  by  a  justice  of  the  peace,  the  appellaot  aball,  within  tarenty 
days  after  judgment,  senre  a  notice  of  appeal,  "  tUamg  the  (frowuk  upon  wkieh 
the  tfppeal  i$  founded"  the  appellate  court  cannot  reverse  the  judgment,  upon 
gronnds  not  stated  in  the  notice  of  appeaL 

Sy  limiting  his  grounds  of  error  to  ceortain  specified  points,  the  appellant  im- 
pliedly admits  he  has  no  o^her. 

Thns  where  the  appellant,  in  his  notice  of  appeal,  fails  to  enumerate,  among 
the  errors  complained  of,  the  fact  that  the  justice  had  not  jurisdiction,  he 
will  be  deemed  to  have  waived  that  objection,  and  be  excluded  from  in- 
sisting, on  appeal,  that  jurisdiction  is  not  shown  to  have  been  acquired  by 
the  justice. 

When  the  jurisdiction  of  an  inferior  tribunal  is  attacked  directly,  upon  appeal, 
it  must  stand  upon  the  record  alone,  and  cannot  be  sustained  by  other 
evidence. 

On  appeal  lh)m  a  jnstioe's  judgment,  it  is  made  the  duty  of  the  party  alleging 
a  want  of  juisdiction  m  the  justice,  to  state  it  as  a  ground  of  error,  in  his 
notice  of  appeal ;  so  that  it  may  be  shown  by  the  return  of  the  justice 
whether  the  allegation  be  true ;  and  that  the  opposite  party,  and  the  justice, 
may  not  be  misled  and  deceived,  as  to  the  grounds  of  appeaL 

If  there  be  any  informality  in  the  process,  issued  in  a  justice's  court,  or  as  to 
the  constable  who  served  it,  it  lies  with  the  party  appealing  to  make  it 
appear.  This  he  can  do  by  making  the  objection  hi  his  notice  of  the  grounds 
of  appeal,  in  the  proper  form,  and  obtaining  a  return  from  the  justice,  stating 
the  defect.    The  <mut  of  showing  error  is  with  the  appealing  party. 

THE  plaintiff)  Avery,  obtained  a  judgment  against  the 
defendant,  Woodbeck,  before  G.  W.  Garrison,  Esq.,  a 
justice  of  the  peace  of  Greene  county,  for  $35.  There 
was  no  appearance  by  Woodbeck,  in  the  case,  before  the 
justice.  The  defendant  appealed  from  the  judgment  of 
the  justice,  to  the  county  court  of  Greene  county,  which  I 

court  afSlnned  the  judgment,  and  Woodbeck  appealed  to  I 

this  court 

The  defendant,  in  his  notice  of  appeal,  assigned  the 
following  as  the  only  grounds  of  error  upon  which  the 
appeal  was  founded,  viz : 

<^  First  The  said  justice  erroneously  allowed,  admitted 
and  received  immaterial,  irrelevant,  improper  and  illegal 
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testimony  and  evidence,  offered  by  the  plaintiff,  on  tlie 
trial  of  the  said  action. 

Second.  That  the  said  proceedings  and  judgment,  and 
every  part  thereof,  is  against  law,  and  against  the  evidence 
in  the  case. 

Lastly.  That  this  appeal  is  taken  upon  questions  of  law, 
only.  And  the  defendant  claims  that  the  said  judgment 
should  have  been  a  judgment  against  the  plaintiff,  and  in 
favor  of  the  defendant,  of  no  cause  of  action,  with  Z5  (or 
thereabouts)  costs.'* 

The  justice  made  the  following  return,  [Title  of  the 
cause :]  ^^  Summons  issued  May  16,  1870,  and  returnable 
May  27th,  at  one  o'clock  in  the  afternoon,  at  my  house  ia 
Halcott  Summons  personally  served  the  20th  day  of 
May,  1870,  on  the  defendant,  by  Wm.  H.  Race,  constable. 
Fees  $425,  1870,  May  27th,  at  two  o'clock  in  the  after- 
noon, at  my  house  in  Halcott,  suit  called,  and  plaintiff  ap- 
pears in  person.  Defendant  did'  not  appear,  in  person  or 
by  attorney.*' 

No  question  was  raised,  on  the  argument  of  the  appeal, 
that  the  judgment  was  not  sustained  by  legal  evidence. 
The  only  question  urged  was  that  jurisdiction  was  not 
shown  to  have  been  acquired  by  the  justice. 

J.  A.  QrUwoldy  for  the  appellant 

W.  A.  Ten  Broecky  for  the  respondent. 

P.  Potter,  J.  1.  It  is  too  well  settled  to  admit  of  dis- 
cussion, that  where  the  return  of  the  justice  shows  that 
he  had  not  juriedictionj  his  judgment  would  be  a  nuUily. 
"No  authority  need  be  cited,  to  sustain  this  proposition. 
The  proposition  applies  to  all  inferior  jurisdictions. 

2.  Where  the  want  of  jurisdiction  is  made  a  ground  of 
error,  and  notice  thereof  is  given  to  the  justice,  calling  for 
his  return  to  show  the  means  by  which  he  acquired  juris- 
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diction,  the  failure  in  the  return  to  show  it,  would  doubt- 
less be  good  cause  to  reverse  his  judgment 

But  neither  of  these  cases  are  now.  presented  for  our 
judgment,  but  quite  another,  which  will  be  stated. 

3.  And  it  may  equally  well  be  conceded  that  the  ques- 
tion of  jurisdiction  can  always  be  raised,  in  such  proceed- 
ings, collaterally  as  well  as  directly.  When  attacked  in  a 
collateral  proceeding,  it  may  \^e  sustained  by  other  evidence, 
notwithstanding  the  omission  of  the  record  to  show  it ; 
but  when  attacked  directly,  as  it  may  be,  under  our  sys- 
tem of  appeal,  it  cannot  be  sustained  by  other  evidence ; 
it  must  stand  upon  the  record  alone.  In  that  case,  it  is 
made  the  duty  of  the  party  alleging  the  want  of  jurisdic- 
tion, to  state  it  as  a  ground  of  error,  in  his  notice  of  ap- 
peal ;  so  that  it  may  be  shown  by  the  return  whether  the 
allegation  be  true.  Were  this  not  so,  great  frauds  and 
injustice  might  be  brought  into  practice,  The  party  ap- 
pealing might  mislead  and  deceive  his  adversary  and  the 
justice,  by  a  false  pretense  of  stating  errors  that  did  not 
exist,  and  surprise  the  party,  on  appeal,  by  arguing  as 
error,  a  point  he  had  not  complained  of,  and  which,  per- 
haps, might  have  been  met  and  answered  had  it  been 
stated  in  the  notice.  It  does  not  comport  with  justice 
and  fair  dealing,  and  I  think  no  court  should  tolerate  a 
practice  susceptible  of  being  used  for  an  unfair  or  dis- 
honest purpose. 

In  the  case  before  us,  we  are  called  upon  to  decide : 
Fint  Whether  the  appellant,  by  his  proceeding,  has  not 
either  waived  the  question  of  jurisdiction,  on  his  part, 
(which  he  has  the  power  to  do,)  or  whether  he  is  not  estop-  * 
ped  from  raising  that  question  by  a  misleading  of  the 
justice  as  to  the  particulars  in  which  he  desired  him  to 
make  return.  To  determine  this,  we  must  look  not  only 
at  the  letter,  but  also  at  the  spirit  and  intent  of  the  stat- 
ute, and  the  policy  of  the  practice  intended  to  be  intror 
duced  by  it 
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And,  firsts  of  the  statute.  The  353(1  section  of  the  Code 
declares  that  in  such  a  case  '^  the  appellant  $haUf  within 
twenty  days  after  jodgment,  serve  a  notice  of  appeal  gtat^ 
ing  the  gr<mnd%  upon  which  the  appeal  is  fawided.'*  What 
is  the  use  of  this  provision  ?  What  was  intended  by  it  7 
Does  it  mean  nothing  7  If  it  means  something,,  what  does 
it  mean  7  The  language  is  imperative.  Can  the  court 
hold  that  notwithstanding  tl^s  positive  language,  this  spe- 
cific  requirement,  it  is  useless ;  that  the  court  can  reverse 
for  grounds  not  stated,  as  well  as  upon  those  that  are  7 
That  it  is  a  nugatory  provision ;  that  the  Supreme  Court 
may  reverse  or  affirm  the  judgment  upon  other  grounds 
than  those  complained  of,  even  though  the  complaining 
party  has  deceived  and  misled  the  justice  by  limiting  his 
grounds  of  complaint  ?  Non  oonetat  the  justice  would  not 
have  returned  all  the  facts  showing  complete  jurisdiction, 
had  he  been  requested ;  or  had  such  a  ground  of  com- 
plaint been  stated,  in  the  notice.  By  limiting  his  grounds 
of  error  to  specific  points,  he  impliedly  admits  he  has  no 
other.  It  is  a  rule  that  that  which  is  implied  in  a  statute 
is  as  much  a  part  of  it  as  what  is  expressed.  {See  United 
States  v.  Babbetty  1  Blacky  61 ;  Oelpeche  v.  Oity  of  jDubuquCy 
1  Wallace,  221.)  Another  rule  is,  that  whatever  tends  to 
render  an  act,  or  any  part  of  it,  null  or  without  effect  is 
to  be  rejected  So,  also,  of  every  interpretation  that  leads 
to  an  absurdity.  So,  too,  it  is  a  rule,  that  eveiy  express- 
ion is  to  be  construed  so  as  to  give  some  meaning  and 
effect  to  it ;  and  the  ancient  maxim,  ^^Expressio  wniue  est 
exelusio  atterius"  is  applicable  here,  as  being  consonant  to 
reason.  Why  express,  in  a  statute,  language  conferring 
the  right,  and  giving  the  only  manner  of  bringing  an  ap- 
peal, if  the  party  bringing  it  may  disregard  those  grounds 
of  express  requirement,  and  ask  a  reversal  of  the  judg- 
ment on  other  grounds  7  This  construction  is  not  at  all 
in  conflict  with  the  principle  that  jurisdiction  can  always 
be  inquired  into.    It  is  entirely  consistent  with  that  other 


SC5HENECTADY--JUNE,  1873.  661 

Avery  v.  Woodbeck. 

principle,  that  a  party  may,  and  shall  he  held  to,  waive  the 
want  of  jurisdiction  by  his  own  act,  and  when  it  is  so  waived, 
he  will  be  held  estppped  from  inquiring  into  it  If  the 
issuing  of  the  sammons  did  not  of  itself  confer  jarisdic- 
tion,  or  if  the  constable  had  failed  to  serve  it,  as  required 
by  statute,  jstill,  if  the  party  had  appeared,  on  its  return, 
and  put  in  an  answer,  or  admitted  jurisdiction,  could  he 
afterwards  be  heard  to  say  the  justice  acquired  none? 
And  this  not  because  the  justice  actually  had  it,  but  be- 
cause the  party  had  done  an  act  that  waived  the  objection. 
Buch  an  act,  he  can  perform  as  well  after  judgment  as 
before.  He  can  as  well  waive  a  right  by  silence  as  by 
action.  It  is  a  maixim  that  he  who  remains  silent  when  it 
is  his  duty  to  speak,  shall  not  be  heard  to  contradict  the 
act  performed  by  reason  of  such  silence.  The  statute 
made  it  his  duty  to  speak  out  the  errors  he  complained  of; 
he  should  not  afterwards  be  permitted  to  speak.  He  must 
speak  his  complaints  within  twenty  days.  His  bringing 
his  appeal  and  setting  forth  the  grounds,  which  imply  the 
admission  of  jurisdiction,  is,  I  think,  such  a  waiver  of 
that  objection,  not  only  by  a  fair  construction  of  the  pro- 
visions of  the  statute,  but,  upon  authority  he  is  excluded 
from  raising  it.  He  has  done  a  wrong,  by  disobeying  the 
statute,  and  he  shall  not  take  advantage  of  it 

Nor  are  we  prevented  from  looking  at  the  policy  of 
this  statute  provision,  or  the  consequences  of  holding  to 
the  want  of  jurisdiction  in  such  a  case.  The  policy  is 
clear  and  plain,  that  the  party  claiming  to  be  aggrieved 
shall  make  known  his  cause  of  grievance ;  and  the  defend- 
ant here  was  bound,  specifically,  to  state  his.  This  im- 
posed no  hardship  on  him.  It  was  but  a  reasonable  re- 
quirement By  this  notice  he  apprised  his  adversary  and 
the  justice  of  the  precise  grounds  of  his  complaint  These 
grounds  the  justice  was  bound  to  notice,  and  to  mention 
in  his  return,  so  that  the  defendant  might  have  them 
reviewed. 

Vol.  LXn.  36 
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Nor  is  it  any  hardship  on  a  party  to  confine  him  to  the 
points  upon  which,  only,  he  complains,  and  to  exclude;  Iiim 
from  all  others.  His  expressidn  of  certain  specific  grouuds, 
by  legal  construction  excludes  all  others.  No  doubt  this 
statute  was  intended  to  simplify  proceedings ;  its  title  so 
declares.  Technicalities,  as  well  as  bad  faith,  .should  be 
excluded.  The  consequences  of  holding  this  judgment 
to  be  void  for  want  of  jurisdiction  might  be,  not  only 
against  the  truth,  but  against  the  truth  which  might  have 
been  made  to  appear  to  this  court,  but  for  a  possible  de- 
vice of  the  appellant,  which  his  notice  concealed,  and  by 
which  the  justice  was  probably  misled.  It  is  the  appel- 
lant's fault  that  the  justice  did  not  return  and  8ht)w 
whether  or  not  he  hc^d  jurisdiction,  and  he  should  not 
have  the  advantage  of  his  own  wrong,  perhaps  his  own 
fraud.  The  return  of  the  justice  has  met  all  the  questions 
asked  in  the  notice.  It  is  as  full  and  complete,  upon  the 
issuing  and  return  of  process,  in  this  case,  as  is  found  in 
the  thousand  cases  pending  in  the  court,  and  is  made  in  a 
form  never  before  complained  of ;  and  the  judgments  in 
all  these  cases  would  be  void,  with  all  the  consequences 
resulting,  if  this  is  held  void. 

But  let  us  see  what  is  complained  of.  How  far  may 
the  court  review,  and  how  far  may  the  appellant  question 
jurisdiction  ?  We  do  not  know  that  G.  W.  Garrison  was 
a  justice  of  the  peace,  except  that  it  is  implied  by  his 
return,  and  by  the  implied  admission  of  the  appellant,  by 
his  notice  of  appeal  directed  to  him  as  such,  and  also  the 
fact  that  the  notice  does  not  allege  this  to  be  ground  of 
error.  We  do  not  know  that  he  issued  a  summons  on  the 
16th  of  May,  1870,  returnable  on  the  29th  of  May,  at 
1  o'clock  in  the  afternoon,  at  his  house  in  Halcott ;  ex* 
cept  from  his  return  as  such  justice,  and  by  the  appel- 
lant's implied  admission,  that  no  error  as  to  this  is  stated 
in  the  notice  of  appeal.  And  we  only  know  that  the  sum- 
mons was  personally  served  on  the  20th  day  of  May,  1870, 
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on  the  defendant,  by  Wm.  H.  Race,  constable,  by  the  same 
authority.  And  so,  only,  that  on  the  27th  day  of  May,  at 
2  o'clock  in  the  afternoon,  at  the  honse  of  the  jnstice,  in 
Halcott,  the  suit  was  called ;  that  the  plaintiff  appeared, 
and  the  defendant  did  not  appear.  If  because  in  no  one 
of  these  particulars,  complaint  was  made  in  the  notice  of 
appeal,  or  error  alleged,  are  we  to  hold  he  had  no  juris- 
diction ?  Must  the  justice  return  his  certificate  of  elec- 
tion, as  well  as  that  of  the  constable  ?  Must  he  show  that 
he  lived  in  the  town  of  Halcott  ?  Can  we  any  more 
presume  these  facts,  than  that  the  constable  served  the 
summons,  as  stated  7  All  these  facts  might,  perhaps,  have 
been  supplied,  had  the  notice  called  for  them.  And  it  is 
safer — more  prudent,  more  consistent  with  the  spirit  of 
.  justice — ^to  hold,  in  this  case,  that  these  particulars  were 
waived,  because  not  complained  o^  than  to  declare  the 
judgment  void  because  they  do  not  appear.  It  is  for  the 
appealing  party  to  show  the  error;  and  the  statute  has 
provided  a  method  of  doing  it,  which  he  lias  omitted  to 
take. 

But  upon  authority,  besides  the  statute,  I  think  we  should 
affirm  Uiis  judgment  The  notice  of  appeal  under  this 
statute  has  been  held  to  be  the  substitute  for  the  affidavit 
formerly  used  for  a  certiorari.  The  courts  would  quash  a 
certiorari  if  the  ground  of  error  did  not  appear  on.  the 
affidavit  made  to  obtain  the  certiorari.  And  the  court 
would  never  examine  the  errors  not  so  set  forth.  (People 
V.  Suffolk  Oom.  Pleas,  18  Wend.  551.)  That  statute,  like 
this  in  question,  required  ^^  the  grounde  upon  which  allegation 
of  error  was  founded,  to  be  stated,"  (2  Sandf.  632.)  But 
this  appeal  statute  has  been  directly  and  expressly  passed 
upon  at  a  general  term  in  the  7th  judicial  district,  in  a  well 
considered  opinion,  in  Derby  v.  Mannin^  reported  in  15 
Howard,  32.  In  Potter  v.  Whittaher,  also  reported  in  27 
Howard,  10,  at  a  general  term  in  the  4th  judicial  district, 
though  it  does  not  appear  whether  the  like  objection,  as 
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to  jurisdiction,  was  taken  in  the  notice  of  appeal,  in  that 
case,  it  was  taken  on  the  argument,  and  the  court  held 
that  if  there  was  any  informality  in  the  process,  or  as  to 
the  constable  who  served  it,  it  lay  with  the  party  appeal- 
ing to  make  it  appear.  This,  of  course,  he  could  do  by 
making  it  in  his  notice  of  grounds  of  ap*peal,  in  the  proper 
form,  and  obtaining  a  return  showing  the  defect.  The 
<mu%  to  show  error  is  with  the  appealing  party.  It  is 
claimed  that  the  case  of  Gole  v.  Belly  (48  Barb.  194^)  ia 
the  3d  district,  is  in  conflict  with  the  two  cases  last  cited, 
but  it  is  not  so;  and  is  clearly  distinguishable  from  them. 
The  objection  to  jurisdiction,  in  that  case,  was  for  want 
of  a  government  stamp  on  the  summons.  This  objection 
was  made  before  the  justice  and  distinctly  appeared  in  his 
return.  And,  as  appears  in  the  leading  opinion.of  Millsb, 
J.,  and  that  of  Uogbboom,  J.,  the  question  there  wasi 
whether  the  omission  to  state  this  objection,  in  the  notice 
of  appeal,  was  a  waiver  of  it,  when  in  fact  the  objection 
did  appear  by  'the  return  to  have  been  taken,  before  the 
justice.  HoQEBOOM,  J.,  says,  that  in  that  district  it  had 
been  supposed  the  appellant  was  not  limited  to  the  grounds 
set  forth  in  the  notice  of  appeal,  provided  other  tenable  ob- 
jectians  distinctly  appeared  in  the  proceedings  before  the  juetiee; 
suchj  especially^  as  were  capable  of  being  obviated.  The  die- 
turn  of  MiLLEB,  J.,  is  not  to  the  contrary ;  and  Ingalls,  J., 
who  concurred  in  the  result,  does  not  express  an  opinion 
as  to  the  ground  upon  which  he  voted ;  and  the  case  was 
decided  on  other  grounds  than  that.  So,  too,  the  case  of 
Forman  v.  Formany  (17  How.  255,)  in  the  6th  district,  is 
cited  as  authority  for  the  appellant  But  the  jurisdiction 
does  not  arise  at  all,  nor  was  it  decided,  in  that  case.  It 
is  there  held,  only,  that  where  the  notice  states  only  a 
single  ground  on  which  the  appeal  is  founded,  it  confers 
jurisdiction  on  the  county  court  to  examine  the  whole  case 
set  forth  in  iheju^ice^s  return^  to  see  if  any  error  has  been 
committed  for  which  the  judgment  ought  to  be  reversed. 
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It  is  silent  as  to  errors  that  do  not  appear  in  the  return. 
It  does  not  appear  to  have  been  necessary  to  refer  to  the  i 
question  of  jurisdiction,  at  all,  in  that  case,  because  the 
ground  upon  which  the  judgment  was  reversed  did  ap- 
pear in  the  notice  of  appeal,  and  also  in  the  justice's  re- 
turn. The  remark  cited,  was  at  best,  obiter.  But  in  Bu9h 
V.  Dennuon^  (14  How.  310,)  decided  at  a  general  term  held 
by  T.  R.  Strong,  Welles  and  Smith,  JJ.,  in  the  7th  dis- 
trict, the  court  says  :  **  We  have  held  that  when  the  notice 
of  appeal  is  returned,  and  in  the  case,  so  that  we  can  see 
what  the  alleged  errors  were,  we  will  disregard  any  that 
were  not  fairly  stated  in  the  notice." 

I  have  thus  reviewed  all  the  notices  that  bear  directly 
upon  the  question  that  arises  in  this  case ;  and  at  more 
length  than  the  case  would  otherwise  require,  and  for  the 
reason  that  the  question  becomes  important  in  its  conse- 
quences upon  the  unnumbered  cases  now  still  pending. 
The  weight  of  the  authorities  cited,  independent  of  the 
statute,  is  in  favor  of  the  construction  I  have  tried  to  give 
it  Three  of  them  are  cases  in  which  the  point  has  been 
dii'ectly  passed  upon,  and  the  other  two,  one  in  the  3d, 
and  one  in  the  6th  district,  were  not  decided  upon  the 
point  presented  here ;  and  in  all  that  is  said  in  them, 
claimed  to  be  in  conflict,  the  remarks  were  obiter.  It  is 
important  that  this  question  should  be  decided  in  this  and 
in  the  highest  court. 

My  conclusion  is,  therefore,  that  the  judgment  of  the 
county  court  should  be  affirmed,  with  costs. 

MiLL£R,  P.  J.,  and  Parebb,  J.,  concurred  in  the  result, 
upon  the  ground  of  the  rule  in  Potter  v.  Whittaher^  (27 
How.  Pr.  10.) 

Judgment  affirmed. 

[Thibd  DEPARTXEirT,  Gekbbal  Tbbx,  at  Schenectady,  June  4, 1872.  MHUr, 
P.  J.,  and  P.  FoUer  and  Parker^  Justices.] 
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«  6M  MuRRAT  V8.  Knapp  and  others. 

In  general,  an  ii\janct!on  will  not  He  to  restrain  a  simple  trespass ;  Altfaongh 
the  rule  has  exceptions. 

The  practice  of  granting  preliminary  injunctions,  when  not  shown  to  be  neces- 
sary,  condemned. 

A  preliminary  ipjonction,  to  restrain  an  alleged  trespass  which  can  be  com- 
pensated in  damages,  will  be  dissolved  when  it  -appears  that  there  was  no 
such  pressing  iijuiy,  or  danger  in  delay,  as  called  for  an  injunction  m  limmt. 

Even  if  the  defendants  are  irresponsible,  it  would  be  a  most  dangerous  propo- 
sition that  a  preliminary  injunction  should  be  granted  to  restrain  a  trespass, 
because  the  plaintiff  might  be  unable  to  collect  a  Judgment  if  he  should  re- 
coTer.    Fer  Lbabitbd,  J. 
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OTIOlf  by  the  defendants,  to  dissolve  an  injunction. 
The  facts  are  sofficientlj  set  forth  in  the  opinion. 


John  F.  Andersanj  for  the  motion. 
James  J.  Curtis^  opposed.. 

Learned,  J.  The  plaintiff  is  the  owner  of  an  island  in 
the  Delaware  river,  at  Big  Eddy.  It  appears  that  at  this 
point  of  the  river,  the  current  is  of  such  a  natnre  that  it 
is  difficult  for  rafts  to  pass  down,  unless  they  are  pulled 
out  of  the  eddy.  The  best,  if  not  the  only,  means  of  do- 
ing this  is,  the  carrying  of  ropes  from  the  plaintiff's  island 
to  the  rafts.  The  plaintiff  and  his  predecessors  have 
made  this  a  business,  and  in  so  doing  have  been  accustomed 
to  go  on  the  plaintiff's  island,  for  this  purpose.  An 
injunction  was  granted  restraining  the  defendants  from 
going  on  the  plaintiff's  island  and  carrying  on  the  busi- 
ness of  drawing  rafts  through  the  eddy,  or  interfering 
with  the  plaintiff's  said  business.  The  defendants  now 
move  to  vacate  the  injunction. 

It  is  well  known  that,  generally,  an  injunction  does  not 
lie  to  restrain  a  simple  trespass.  But  this  rule  has  excep- 
tions, and  the  present  case  may  be  one. 
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The  question  as  to  the  rights  of  raftsmen  to  use  the 
shores  of  rivers  for  tracking,  and  of  others  to  make  a  sim- 
ilar use  for  the  benefit  of  the  raftsmen,  may  need  a  careful 
examination.  But,  in  the  view  I  have  taken  of  the  case, 
I  shall  not  consider  either  of  these  matters.  It  is  plain 
that  since  the  merging  of  law  and  equity,  and  especially 
since  the  adoption  of  the  Code,  the  granting  of  prelim- 
inary injunctions  has  been  carried  to  excess.  Even  as  a 
mode  of  final  relief,  an  injunction  is  not  desirable. 

When  a  plaintiff  can  be  compensated  by  damages,  such 
compensation  is  the  better  remedy.  But  there  are  cases 
in  which  no  final  relief,  other  than  an  injunction,  will  give 
the  plaintiff  his  just  rights.  And  I  am  not  aware  that  in 
final  judgm.ents,  the  courts  have,  in  recent  times,  gone 
beyond  the  cautious  use  of  this  relief,  which  characterized 
the  old  chancery  proceeding.  But  this  remark  is  not  true 
of  preliminary  injunctions.  They  have  been  granted  with 
a  dangerous  frequency.  A  plaintiff,  on  an  ex  parte  applica- 
tion at  the  beginning  of  an  action,  has  too  often  obtained 
a  remedy  which  he  should  not  have  had  until  a  hearing 
of  both  parties,  on  the  trial,  and  to  which  he  might  then 
have  been  found  not  to  be  entitled.  In  many  cases  of  this 
kind,  the  plaintiff,  practically,  has  obtained  his  judgment 
at  the  outset,  and  the  continuance  of  the  action  has  been 
only  a  struggle  by  the  defendant  to  relieve  himself  from  an 
ex  parte  decision.  The  result  of  this  often  is,  that  the 
plaintiff  has  a  strong  inducement  to  protract  the  litigation ; 
for  a  final  decision  may  deprive  him  of  the  relief  he  has 
already  obtained,  and  the  defendant,  under  the  pressure 
of  the  injunction  in  liminej  is  forced  to  compromise. 

This  modern  custom  has  become  a  serious  evil.  For 
it,  both  the  bar  and  the  bench  are  responsible ;  and  it  is 
time  that  both  returned  to  the  just  rules  of  earlier  days. 
Said  Chancellor  Walworth,  "There  are  many  cases  in 
which  a  complainant  may  be  entitled  to  a  perpetual  in- 
junction on  the  hearing,  when  it  would  be  manifestly 
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improper  to  grant  an  injunction  in  limine.  The  final  in- 
jam^tion  is,  in  many  cases,  a  matter  of  strict  right,  and 
granted  as  a  necessary  conseqaence  of  the  decree  made  in 
the  cause.  On  the  contrary,  the  preliminary  injunction, 
before  answer,  is  a  matter  resting  altogether  in  the  dis-  * 
cretion  of  the  court,  and  ought  not  to  be  granted  unless 
the  injury  is  pressing  and  the  delay  is  dangerous."  (Ntw 
York  Printing  Company  v.  Fitch,  1  Paige,  97.)  The  same 
language  is  used  by  Chancellor  Kent,  in  Ogden  v.  Kip, 
6  John.  Oh,  160.)  Such  preliminary  injunctions  are  usu- 
ally granted  ex  parte,  and  the'  experience  of  every  one 
shows  that  an  ex  parte  statement  seldom  presents  the 
full  truth.  These  principles  are  elementary,  and  ought  to 
be  familiar ;  bat  it  must  be  acknowledged  that  of  late 
they  seem  to  have  been  forgotten,  or  overlooked*  All 
who  desire  that  law  should  be  administered  justly  should 
endeavor  to  restore  these  principles  to  the  control  of  our 
practice. 

The  present  case  is  an  illustration  of  the  evil  I  have 
suggested.  Taking  the  most  favorable  view  of  the  plain- 
tiff's rights,  and  granting  that  on  the  trial  he  will  obtain 
a  judgment  for  aperpetual  injunction,  what  pressing  injury, 
what  danger  from  delay,  rendered  it  necessary  to  restrain 
the  defendants  in  limine  f  If  they  damaged  his  island, 
money  would  compensate  the  damage.  The  island  had 
no  buildings  on  it,  or  property  of  special  or  peculiar  value. 
It  was,  at  times,  nearly  overflowed,  and  its  only  value  was 
for  the  purposes  above  mentioned,  and  possibly  for  slight 
cultivation.  If  the  defendants,  by  carrying  on  the  busi- 
ness of  drawing  rafts,  injured  the  similar  business  of  the 
plaintiff,  the  damages  for  that  injury  could  be  readily 
compensated,  and  money  would  compensate  for  them.  If 
the  defendants  were  irresponsible,  still  it  would  be  a  most 
dangerous  proposition  that  preliminary  injunctions  should 
be  granted  to  restrain  a  trespass,  because  the  plaintiff 
might  be  unable  to  collect  a  judgment  if  he  should  recover. 
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There  was  not,  that  I  can  see,  any  reaaon,  except  the 
incorrect  custom,  which  has  recently  grown  up,  and  which 

4 

I  have  mentioned^  why  the  plaintiff  should  not  have 
waited  until  the  trial  of  the  cause,  before  asking  the  court 
'to  interfere  by  injunction.  Tet  simply  on  the  verified 
complaint,  and  at  the  very  commencement  of  the  action, 
the  plaintiff  has  obtained  all  the  relief,  except  as  to  its 
permanence,  which  he  could  have  had  on  a  final  judg- 
ment. I  do  not  speak  of  this  present  case  as  unusual,  or 
as  showing  a  greater  infringement  on  what  should  be  the 
rule,  than  many  other  recent  case. 

Evidently  the  opinion  prevails  that  when  a  plaintiff 
shows  himself,  by  his  complaint  and  the  accompanying 
prooft,  to  be  entitled  to  a  final  judgment  for  an  injunction, 
he  is  necessarily  entitled  to  an  injunction  in  limine.  This 
opinion  has,  in  part,  arisen  from  the  unsettled  practice  of  a 
new  system,  but  it  is  erroneous  and  injurious,  and  should 
be  condemned. 

Without,  therefore,  passing  in  any  way  on  the  merits 
of  this  action  as  they  may  appear  on  the  trial,  or  on  the 
question  whether  the  plaintiff  may  not  be  entitled  to  a 
judgment  restraining  the  defendants,  I  shall  dissolve  this 
injunction,  on  the  ground  that  there  was  no  such  pressing 
injury  or  danger  in  delay,  as  called  for  an  injunction  in 
limine. 

The  defendants  are  entitled  to  $10,  costs  of  motion. 

[Sdllitah  Special  Term,  February  4, 1872.    Ltametij  Justice.] 
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Thb  Pboplb  ex  rel  James  F.  Johnson  and  others,  vs, 

BussBL  Martin. 

It  18  a  genera],  if  not  a  uniTeraal,  nile,  that  a  writ  of  mandamui  will  not  be 
granted  where  other  adequate  legal  remedies  exist. 

The  writ  is  substantially  defective,  when  better  remedies  are  given  by  action. 

The  act  of  the  legislature,  of  18Q6,  "  to  amend  the  Revised  Statutes  in  relation 
to  the  duties  of  supervisors,"  {Zawa  of  1866,  eh.  584,)  furnishes  a  complete 
and  effectual  remedy  to  a  town  against  a  supervisor  who  shall  neglect  to 
account,  or  shall  render  a  false  account,  or  convert  to  his  own  use  money  or 
securities  of  the  town,  by  an  action  against  him,  brought  in  the  name  of  the 
town,  by  the  justices  of  the  peace  and  town  clerk.  In  addition  to  this,  the 
town  has  a  remedy  upon  the  official  bond  of  the  supervisor.  Hence  a  nt^m^ 
damui  will  not  lie  to  compel  a  supervisor  to  meet  and  account  with  the 
justices  and  town  clerk,  under. the  provisions  of  the  Revised  Statutes. 
(1  J2.  S.  849,  i  4.) 

The  writ  of  mandamut  is  not  one  of  the  remedies  given  by  the  act  of  1S66. 
The  act  declares  that  whatever  action  or  proceedmg  is  instituted  must  be  in 
the  name  of  the  toton;  and  this  language  cannot  embrace  the  writ  of  fliMv»- 
dofnuti  which  must,  in  all  cases,  run  in  the  name  of  the  people, 

DEMUBBER  by  the  plaintiffs  to  the  defendant's  return 
to  an  alternative  writ  of  mandamus. 

The  defendant  was  elected  supervisor  of  the  town  of 
Olean,  Cattaraugus  county,  in  February  1869,  for  one 
year,  and  qualified  and  acted  as  such  until  the  annual 
town  meeting  in  February  1870.  During  his  term  of 
office  he  received  money  and  property  belonging  to  the 
town,  but  failed  to  account  for  such  property,  or  to  dis- 
burse such  moneys,  and  the  same,  or  a  portion  thereof, 
remained  in  his  hands.  He  neglected  and  refused  to 
account  with  the  justices  of  the  peace  and  the  town  clerk, 
on  the  Tuesday  next  preceding  the  annual  town  meeting 
in  1870,  as  required  by  the  statute.  Au  alternative  writ 
of  mandamus^  reciting  such  refusal,  was  obtained,  by  the 
justices  and  town  clerk,  in  May  1871,  requiring  the  de- 
fendant to  meet  and  account  with  them  on  the  20  th  day 
of  May,  in  that  year,  or  to  show  cause,  &c. 

To  this  writ  the  defendant  made  a  return,  not  denying 
any  allegation  of  the  writ,  but  admitting  his  election  as 
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therein  stated.  He  alleged  that  in  February  1870,  another 
person  was  elected,  and  qualified  and  acted  as  supervisor 
of  his  town ;  that  he,  the  defendant,  gave  the  official  bond 
with  approved  sureties,  as  required  by  statute ;  and  that 
since  the  expiration  of  his  term  he  had  not  been  elected, 
nor  had  he  acted  as  supervisor.  The  return  further  stated 
that  in  February  1870,  the  board  of  town  auditors  con- 
sisted of  two  or  more  justices  of  the  peace,  and  one 
Stowell,  town  clerk ;  that  in  February  1870,  Stowell  was 
succeeded  by  one  Johnson,  as  town  clerk,  who  again  was 
succeeded,  in  February  1871,  by  one  Smith ;  whereupon 
the  defendant  submitted  that  the  writ  and  proceedings 
should  be  dismissed. 

To  this  return  the  plaintiffs  demurred,  on  the  ground 
that  it  constituted  no  defense. 

The  duties  of  the  supervisor,  as  declared  by  statute,  are 
as  follows :  He  shall  keep  a  just  and  true  account  of  the 
receipt  and  expenditure  of  all  moneys  which  shall  come 
into  his  hands  by  virtue  of  his  office,  in  a  book  provided 
for  that  purpose,  at  the  expense  of  the  town,  and  to  be 
delivered  to  his  successor  in  office.  (1  B,  S,  349,  §  3.) 
On  the  Tuesday  preceding  the  annual  town  meeting,  he 
shall  account  with  the  justices  of  the  peace  and  town  clerk 
of  the  town,  for  the  disbursement  of  all  moneys  received 
by  him.  (Id,  §  4.)  At  every  such  accounting,  the  jus- 
tices and  town  clerk  shall  enter  a  certificate  in  the  super- 
visor's book  of  accounts,  showing  the  state  of  his  accounts 
at  the  date  of  the  certificate.  {Id.  §  5.)  The  justices  of 
the  town,  or  a  majority  of  them,  and  the  town'  clerk,  shall, 
on  the  Tuesday  preceding  the  annual  town  meeting,  in 
each  year,  examine  and  audit  the  accounts  of  the  super- 
visor, for  moneys  received  and  disbursed  by  him.  The 
accounts,  so  audited,  shall  be  filed  in  the  office  of  the  town 
clerk,  as  above  provided.     (Id.  355,  §  49.) 

The  amendment  to  the  above  section  5  is  given  in  the 
opinion. 
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J,  B,  Finch,  for  the  plaintiffs. 
D.  H.  BoUeSf  for  the  defendant 

Lamont,  J.  The  plaintiffs'  counsel  relies  upon  the  act 
of  1866,  {chap.  534,)  as  furnishing  authority  for  this  pro- 
ceeding by  mandamiUj  to  compel  the  defendant  to  tneet 
and  account  with  the  justices  of  the  peace  and  town  clerk 
of  Olean,  for  the  disbursement  of  moneys  received  by  him 
as  supervisor.  This  is  the  specific  duty  which  the  alterna- 
tive writ  commands  the  defendant  to  do,  or  to  show  cause 
to  the  contrary. 

It  was  the  duty  of  the  defendant  to  have  had  an  account- 
ing with  these  officers  on  the  Tuesday  preceding  the  an- 
nual town  meeting  held  in  February  1870.  Such  is  the 
command  of  the  statute,  for  a  willful  neglect  to  perform 
which,  the  defendant  would  be  liable  to  indictment  for  a 
misdemeanor.     (2  B.  S.  696,  §  38.) 

Such  accounting  consists,  not  in  paying  over  any  money, 
or  delivering  any  property,  to  the  auditing  board,  or  to 
other  officers ;  for  the  supervisor's  term,  at  that  time,  is 
not  ended  ;  but  he  is  to  show  the  condition  of  the  town 
funds  and  property  in  his  hands,  the  disbursement  of 
moneys  received,  and  the  state  of  his  official  accounts. 
The  board  of  audit  place  in  the  supervisor's  book  a  cer- 
tificate showing  the  state  of  the  accounts  at  that  time. 
The  audited  accounts  are  to  be  filed  with  the  town  clerk, 
for  the  inspection  of  any  one  of  the  inhabitants  of  the 
town,  and  to  be  read  at  the  town  meeting,  if  required  on 
that  occasion.  (1  B.  8.  355,  §§  48,  49.)  No  doubt  tfiat 
duty  of  the  supervisor  may  be  enforced  by  mandamtUj 
while  he  still  continues  in  office,  unless  some  other  ade- 
quate remedy  has  been  provided  by  the  law,  for  such  de- 
linquency. The  writ  of  mandamus  was  originally  devised, 
and  is  still  resorted  to,  to  supply  a  remedy  in  cases  of  this 
sort,  where  the  law  proves  otherwise  defective  and  ineffi- 
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cient ;  and  this  is  especially  the  case  where  public  ofiKcers 
neglect  to  perform  a  clearly  defined  public  duty. 

It  is  also  a  general,  if  not  universal,  rule  that  the  writ 
of  mandamus  does  not  lie  where  other  adequate  legal 
remedies  exist.  {The  People  y.  Supervisors  of  Chenango^ 
11  N.  Y.  673.) 

The  office  of  the  defendant  as  supervisor  expired  in 
February  1870.  This  writ  was  not  issued  until  May  1871. 
The  defendant  has  now,  (March  1872,)  been  out  of  office 
above  two  years. 

The  peremptory  writ,  when  allowed,  must  follow  the 
command  of  the  alternative  one ;  and  in  the  present  case, 
that  command  is  that  the  defendant  meet  the  justices  and 
town  clerk  and  account  with  them  on  the  20th  day  of 
May,  1871,  a  time  already  past  Of  course  this  is  im- 
possible. The  court,  however,  might,  and  would,  if 
necessary,  allow  an  amendment  in  this  respect,  in  both 
writs.     {Oode,  §  471.) 

The  justices  and  town  clerk  form  a  special  board  of  audit, 
to  examine  the  supervisor's  accounts,  and  the  statute  has 
fixed  the  day  of  their  meeting  for  this  purpose  on  Tuesday 
next  preceding  the  annual  town  meeting.  (1  B.  8.  349, 
§  4.)  In  The  People  v.  Auditors  of  Westford,  (53  Barb.  655,) 
the  court  was  of  opinion  that  the  board  of  town  auditors 
could  not  lawfully  meet  and  perform  the  duties  of  such 
board  on  any  other  day  than  the  statute  day;  they  not 
being  authorized,  like  boards  of  supervisors,  to  hold  special 
meetings.  If,  then,  a  mandamus  could  be  awarded,  in  this 
case,  the  accounting,  by  the  defendant,  could  not  be  bad, 
before  this  board,  until  February,  1873,  and  then  the  de- 
fendant, by  virtue  of  this  writ,  could  be  required  only  to 
show  how  his  accounts  as  supervisor  stood  in  Februaty 
1870,  without  paying  over  a  penny  to  any  body.  This, 
under  the  circumstances,  would  seem  to  be  but  a  very  de- 
fective remedy. 

Now  the  act  of  1866  supplies  to  the  town  of  Olean  a 
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complete  and  effectual  remedy,  embracing  not  only  all  that 
coald  be  obtained  by  maTtdamuSy  bat  a  recovery  of  any 
money  or-property  of  the  town  which  the  defaulting  snper- 
visor  has  not  duly  accounted  for.  (Laws  of  1866,  eh.  534.) 
The  act  gives  to  the  town,  in  its  corporate  name,  the  char- 
acter of  plaintiff,  in  an  action  in  the  Supreme  Court,  to  be 
instituted  and  conducted  by  the  same  officers  who  can  force 
the  board  to  audit  the  supervisbr's  accounts.  In  such 
action,  these  officers,  in  the  name  of  the  town,  may  com- 
pel the  defendant  to  render  the  very  •account  in  question, 
and  moreover  may,  at  the  same  time,  obtain  judgment  for 
the  money  and  property  coming  to  the  supervisor's  hands 
for  which  he  has  failed  to  account 

Whatever,  therefore,  might  have  been  the  propriety  of 
a  mandamus  in  this  case,  independently  of  the  act  of  1866, 
certain  it  is  that  by  this  statute  a  completer  and  better 
remedy  has  been  given  to  the  town  than  could  be  reached 
by  a  mandamus ;  and  if  so,  then  clearly  the  resort  to  a 
mandamus  should  be  denied. 

It  is  claimed,  however,  by  the  plaintiff* 's  counsel,  that 
the  writ  of  mandamus  is  one  of  the  remedies  given  by  the 
statute  of  1866.  It  is  not  given  by  name,  and  I  think  it  is 
excluded  by  the  very  terms  of  the  statute.  The  act  reads 
as  follows :  ^'  If  any  supervisor  shall  neglect  to  account,  or 
shall  render  a  false  account,  or  shall  convert  to  his  own 
use  any  money  or  securities  which  may  come  to  his  hands 
by  virtue  of  his  office,  proceedings  may  be  commenced 
against  him,  in  the  name  of  the  town  of  which  he  is  super- 
visor, in  the  Supreme  Court,  by  action  or  otherwise,  by 
the  justices  of  the  pe^ce  and  town  clerk  of  said  town,  to 
compel  him  to  render  such  account,  or  to  recover  any 
money  or  property  of  the  town  which  he  has  not  duly 
accounted  for.'' 

It  is  clear  that  under  this  statute,  whatever  action  or 
proceeding  is  instituted  must  be  in  the  name  of  the  town. 
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This  language  caunot  embrace  the  writ  of  mandamus, 
which  must,  id  all  cases,  run  in  the  name  of  the  people. 

Mandamus  is  a  writ  issuing  in  the  name  of  the  sovereign. 
(Bouvier's  Law  Die.,  word  Mandamus.)  •  It  is  a  command 
issuing  in  the  king's  name,  &c.  (3  Black,  Com,  110.)  In 
a  recent  case  in  the  Court  of  Appeals,  it  is  said:  '^Inas- 
much as  the  people  themselves  are  the  plaintiffs,  in  a  pro- 
ceeding by  mandamus,  It  is  not  of  vital  importance  who 
the  relator  should  be,  so  long  as  he  does  not  officiously 
interfere  in  a  matter  with  which  he  has  no  concern.  The 
office  which  a  relator  performs  is  usually  the  initiating  a 
proceeding  in  the  name  of  the  people,  and  for  the  general 
benefit,"  &c.     {FeopU  v.  HaUey,  37  N.  T.  348.) 

I  conclude,  therefore,  that  a  mandamus,  if  otherwise  ap- 
propriate, is  not  authorized  by  the  law  in  question.  But 
if  the  language  of  this  act  had  been  comprehensive  enough 
to  include  such  a  proceeding,  the  writ  would  still  be  denied 
in  the  present  instance,  because  of  the  better  and  fuller 
remedy  given  by  other  legal  proceedings,  according  to  the 
established  rule  that  the  writ  of  mandamus  shall  not  be 
allowed  when  a  complete  remedy  is  given  by  action. 

A  mandamus  lies  only  when  other  adequate  legal  remedies 
fail,  {Fish  v.  Weatherwax,  2  John.  Oas.  217 — 1,  and  §  3  0/ 
the  elaborate  note  to  that  ease  ;)  and  not  always  then.  la 
the  array  of  judicial  powers,  the  writ  of  mandamus  is 
regarded  as  an  auxiliary,  to  be  called  into  action  when  the 
regular  forces  prove  unequal  to  the  emergency,  and  sup- 
plements some  defects  in  the  administration  of  justice. 
Again,  the  official  bond  of  the  supervisor,  with  sureties, 
will,  in  most  if  not  all  cases,  afford  the  town  sufficient 
means  of  indemnity  against  a  delinquent  officer.  The  bond 
is  conditioned  for  the  faithful  discharge  of  the  official 
duties  of  the  supervisor,  and  well  and  truly  to  keep  and 
pay  over,  and  account  for,  all  moneys  belonging  to  his 
town  and  coming  into  his  hands  as  supervisor.  {Laws  of 
1866,  oh.  534,  §  2.)    This  seends  to  cover  the  entire  field 
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of  official  duty.  The  first  clanse  of  the  condition  makes 
the  supervisor  amenable  for  misappropriation,  or  embez- 
zlement, or  falsely  accounting,  or  failing  to  account;  or 
for  refusing  to  pay  over  moneys  as  required  by  law.  {AUe- 
gany  County  v.  Van  Oampen,  3  Wend,  48.) 

As  to  the  matters  stated  in  the  return,  it  is  not  perceived 
how  a  change  in  the  town  clerkship  could  aid  the  defend- 
ant. The  justices  and  town  clerk,  whoever  they  may  hap- 
pen to  be,  constitute  the  proper  auditing  board  to  examine 
supervisors*  accounts.  I  think  also  that  a  careful  consider- 
ation of  the  question  would  be  called  for,  if  a  decision  on 
the  point  was  necessary  in  this  case,  before  conceding  that 
the  expiration  of  the  defendant's  term  of  office  would 
shield  him  against  a  rendering  of  his  account  as  he  ought 
to  have  done,  before  his  term  expired.  It  has  been  held 
that  a  mandamu%  lies  to  compel  a  town  clerk  to  deliver  the 
records  to  his  successor ;  to  a  removed  clerk  of  a  county 
court  to  deliver  up  the  records  and  seal  of  the  court;  to 
compel  overseer?  to  deliver  up  parish  books  to  their  suc- 
cessors ;  to  compel  a  removed  clerk  to  deliver  up  books 
of  a  public  corporate  company ;  to  overseers  and  guardians 
to  pass  their  accounts.  {See  note  to  Fish  v.  Weatherwaxj 
supraj  citing  the  easee.) 

This  proceeding  to  compel  delivery  of  records,  books 
and  papers  to  an  officer's  successors,  would  fail  in  this 
State,  for  the  reason  that  our  statute  has  given  a  more 
summary  remedy,  which  applies  to  supervisors.  (1  B.  8. 
358,  §§  5  ^0  9.)  But  the  cases  show  that  ex-officers  may 
be  compelled  by  mandamus  to  perform  some,  duties  per- 
taining to  their  office  after  the  expiration  of  their  official 
term.  It  is  not  necsssary,  in  the  present  case,  to  determ- 
ine whether  the  return  is  sufficient ;  for  on  this  demurrer, 
the  defendant  may  go  back  of  his  return  and  attack  the 
alternative  writ.  If  that  is  bad  in  subtance,  the  plaintiff 
must  fail.  {People  v.  Supervisors  of  Futton,  14  Barb.  52. 
Pe<>ple  V.  Baker,  35  id.  105.    People  v.  Bansom,  2  N.  T.  490.) 
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The  writ  is  substantially  defective  when  better  remedies 
are  given,  by  action. 

The  peremptory  writ  must  be  denied,  for  the  reasons 
stated,  and  the  alternative  writ  dismissed. 

As  costs  in  this  case  are  in  the  discretion  of  the  conrt,  I 
think  none  should  be  allowed. 

[Cattabauoub  Special  Tbrx,  February  5, 1872.    LamotUj  Justice.] 
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Morgan  Evbrts,  executor  &c.,  appellant,  vs.  Henry 
Everts  and  others,  respondents. 

NotwithstaDding  an  executor  has  removed  from  the  State,  and  refused  to  give 
bail,  after  beiug  required  by  the  surrogate  to  do  so,  he  may  settle  his 
accounts  before  the  surrogate ;  and  if  all  parties  entitled  to  notice  voluntarily 
appear,  the  surrogate  has  jurisdiction ;  and  his  decree  for  a  final  nttlement, 
thus  made,  is  final,  unless  appealed  from. 

If  a  court  has  Jurisdiction  of  the  subject  matter,  voluntary  appearance  com- 
pletes the  jurisdiction;  and  authorizes  any  decree  or  Judgment  which  the 
court  may  make. 

An  executor  residing  in  another  State,  who  necessarily  comes  to  this  State,  to 
prove  the  will,  is  entitled  to  be  allowed,  on  the  final  settlement,  of  hia 
account;  the  expenses  of  his  Journey. 

On  the  final  accounting  of  an  executor,  it  is  error  for  the  surrogate  to  receive 
evidence  of  the  declarations  of  the  testator  against  the  executor,  in  reference 
to  business  matters  between  them,  tending  to  charge  the  latter  with  an  in- 
debtedness to  the  estate. 

It  is  not  every  cUilm  which  a  testator  has  against  the  person  named  as  executor, 
in  his  will,  that  under  the  statute,  (8  R,  8.  171,  $  14,  5^  ed.,)  becomes 
"  assets"  and  a  part  of  the  personal  estate  of  the  deceased,  but  it  is  any 
"Jmt  dam"  The  executor  is  prima  facie  chargeable,  for  a  debt  owing  by 
him,  notwithstanding  his  appointment  as  executor ;  but  it.is  competent  for 
him  to  show  the  claim  to  be  unfounded  and  ui]just. 

The  validity  or  justice  of  the  claim  must,  when  denied,  be  in  some  way  de- 
termined, and  as  it  must  be  determined  before  the  estate  can  be  finally  set- 
tled, it  must  be  tried  in  the  surrogate's  court,  in  the  same  way,  and  for  the 
same  reason,  that  claims  against  the  estate,  in  /smt  of  the  executor,  must 
be  tried  in  that  court. 

When  incompetent  evidence  has  been  received,  it  is  the  duty  of  the  party  oflfor- 
ing  it  to  show  that  it  was  harmless. 

Vol.  LXn  37 
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APPEAL  from  a  decree  of  the  surrogate  of  th^  county 
of  Oswego,  made  upon  the  final  accounting  of  the  ap- 
pellant, Morgan  Everts,  as  executor  of  Philo  Everts,  de- 
ceased. Henry  Everts,  being  interested  as  a  legatee, 
appeared  and  contested  the  said  account;  and  several 
other  persons  being  interested  in  the  decree  of  the  surro- 
gate, were  made  parties  respondent,  with  the  contestant 
The  executor  alleged,  in  his  petition  of  appeal,  among 
other  things,  that  he  was,  by  the  last  will  and  testament 
of  Philo  Everts,  deceased,  appointed  the  executor  thereof 
and  was  duly  authorized  and  empowered  by  the  surrogate 
of  Oswego  county  to  administer  upon  the  estate,  and  gave 
the  bail  required.  That  afterwards,  to  wit,  on  the  Ist 
day  of  December,  1859,  Bradley  Higgins,  one  of  his  sure- 
ties, applied  to  the  surrogate  to  be  released  from  responsi- 
bility on  account  of'  the  future  acts  or  defaults  of  said 
Morgan  Everts,  on  the  ground  that  he  was  then  about  to 
depart  to  the  State  of  Iowa,  there  to  reside  .permanently. 
That  the  said  surrogate  thereupon  issued  and  caused  to  be 
served  upon  the  executor  a  citation  whereby  and  wherein 
he  was  required  and  ordered  by  such  surrogate  to  appear 
before  him  and  to  give  new  sureties  for  the  faithful  dis- 
charge of  his  duties,  with  which  order  and  citation  the  ex- 
ecutor was  unable  to  comply,  and  did  not  comply ;  where- 
upon, afterwards,  to  wit,  on  the  19th  day  of  December,  1859, 
the  said  surrogate  did,  by  his  order,  revoke  the  letters  tes- 
tamentary theretofore  issued  and  granted  by  him  to  said  ex- 
ecutor. That  afterwards  the  appellant  was  cited  and  ordered 
by  the  said  surrogate  at  the  instance  of  Sally  Everts,  a  co- 
executor  with  .the  appellant,  to  render  an  account  of  the 
proceedings  of  the  appellant,  as  such  executor.  That  there- 
upon an  account  duly  verified  was  rendered  by  the  appel- 
lant to  the  said  surrogate  of  his  proceedings  as  such 
executor.  That  after  proof  was  taken  and  a  hearing  had 
upon  the  matter  so  before  such  surrogate,  a  sentence  or 
decree  was  pronounced  by  him  on  the  27th  day  of  March, 
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1861,  by  which  it  was  adjudged  an(}  decided  that  the 
accounts  of  the  petitioner  be  settled  by  charging  him  with 
the  amount  of  the  inventory,  less  $150  paid  to  the  widow 
of  said  deceased,  to  wit,  $1279.64,  thereby  charging  the 
petitioner  with  a  note  of  $600  and  interest,  which  said 
note  before  that  time  had  been  delivered  to  and  was  in 
possession  of  his  said  co-executor,  the  said  Sally  Everts, 
and  upon  which  there  was  then  due  by  the  terms  thereof 
$647.80.  That  the  petitioner  was  also  thereby  further 
charged  by  the  said  surrogate  with  the  additional  sum  of 
$400,  alleged  to  be  due  the  said  estate  from  him.  That  he 
was  also  thereby  credited  by  the  said  surrogate  with  com- 
missions upon  the  said  $1279.64  and  the  said  $400,  less  the 
said  note  of  $647.80  deducted  in  estimating  such  commis- 
sions, for  the  alleged  reason  that  it  was  then  in  the  hands 
of  the  petitioner's  co-executor,  the  said  Sally  Everts,  which 
commissions  were  credited  at  the  sum  of  $51.09.  That  the 
appellant  was  also  thereby  credited  with  costs  and  expenses 
paid  by  him  in  settling  the  estate,  the  sum  of  $370.12.  And 
also  for  decrease  of  inventory,  $25.13.  Total,  $446.34.^ 
Leaving  a  balance,  as  decreed  by  said  surrogate,  for  distribu- 
tion, of  the  sum  of  $1233.30.  That  in  the  progress  of  the 
trial  of  the  said  matter  before  the  surrogate,  for  the  purpose 
of  establishing  a  supposed  claim  of  the  said  estate  against 
the  appellant,  the  contestant  proposed  to  prove  certain  dec- 
larations of  the  testator,  made  in  his  lifetime  in  the  absence 
of  said  appellant,  to  which  the  appellant  objected  as  being 
iniproper,  as  against  him.  The  surrogate  overruled  the 
objection,  and  the  appellant  excepted  thereto.  The  con- 
testant then  proved,  under  said  decision  of  the  surrogate, 
by  Eben  P.  Everts,  one  of  the  witnesses  produced  by  the 
contestant,  that  Phiio  Everts,  the  testator,  wanted  the  wit- 
ness to  pay  him,  the  said  testator,  some  money  before  it 
was  due,  to  send  to  his  son  Morgan,  the  said  appellant. 
And  by  Mary  Sampson,  another  of  the  witnesses  of  said 
contestant,  that  her  father,  the  said  testator,  told  her,  the 
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said  witness,  that  Morgan,  the  appellant,  had  $1400  of  his, 
the  said  testator's  money.  That  upon  the  said  trial  the 
contestant  also  offered  as  a  witness  Martin  Sampson, 
the  husband  of  Mary  Sampson,  who  was  one  of  the 
legatees  named  in  the  will  of  the  testator,  and  by  the 
said  will  entitled  to  a  legacy  to  be  paid  out  of  the  estate. 
The  appellant  objected  to  the  said  Sampson's  being 
sworn  as  such  witness,  upon  the  ground  of  interest.  The 
surrogate  overruled  the  objection  and  admitted  the  wit- 
ness, who  was  sworn  as  such  witness,  and  gave  material 
testimony  upon  said  trial  against  the  appellant ;  to  which 
decision  of  the  surrogate  the  appellant  duly  excepted. 
The  contestant  also  offered  Mary  Sampson,  the  legatee 
aforesaid,  as  a  witness,  and  the  appellant  also  objected  to 
her,  upon  the  ground  of  interest.  She  was  thereupon 
sworn  upon  her  voir  dire,  and  testified  that  sh6  held  the 
contestant's  note  for  her  claim  for  such  legacy,  to  be  paid 
when  the  heirs  were  paid  off.  Whereupon  the  surrogate 
decided  that  she  might  be  sworn  as  such  witness,  to  which 
decision  the  appellant  duly  excepted ;  she  was  sworn  as  a 
witness  as  aforesaid,  and  gave  material  testimony  against 
the  appellant. 

The  appellant  alleged  that  the  said  sentence  and  decree 
was  erroneous,  and  stated,  among  other  grounds  of  error 
therein,  the  following,  to  wit : 

First  The  said  surrogate  erred  in  receiving  the  declara- 
tions of  said  testator  in  evidence. 

Second.  The  said  surrogate  erred  in  allowing  Martin 
Sampson  to  be  sworn  as  a  witness  against  said  appellant. 

Third.  The  said  surrogate  erred  in  allowing  Mary  Samp- 
son to  be  sworn  as  a  witness  against  said  appellant. 

Fourth.  The  said  surrogate  erred  in  charging  said  appel- 
lant with  the  note  of  $600  and  interest  as  cash. 

Fifth.  The  surrogate  erred  in  charging  the  appellant 
with  said  $400  mentioned  in  said  decree  as  '^proved  to  be 
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due  the  estate  from  Morgan  Everts,"  and  also  in  finding 
$1233.30  in  appellant's  hands  for  distribution. 

Sixth.  The  said  surrogate  erred  in  entertaining  and  re- 
taining jurisdiction  of  this  accounting,  under  the  circum- 
Btances,  as  they  appeared  before  him. 

This  appellant  alleged  that  the  said  sentence  or  decree 
was  especially  erroneous  in  the  particulars  specified,  and 
further  that  the  said  sentence  or  decree,  and  every  part 
thereof,  was  erroneous,  and  prayed  that  it  might  be 
reversed,  modified  and  amended,  as  might  be  agreeable  to 
equity. 

An  answer  was  put  in,  to  the  petition  of  appeal. 

jB.  JB.  Tf/leTy  for  the  appellant 

(7.  Whitnetfj  for  the  respondent  Henry  Everts. 

By  the  Court,  Mullin,  J.  It  was  competent  for  the  ex- 
ecutor to  settle  his  accounts  before  the  surrogate,  and  if 
all  those  who  were  entitled  to  notice  voluntarily  appeared, 
the  surrogate  had  jurisdiction,  and  his  decree  thus  made 
is  final,  unless  appealed  from.  If  a  court  has  jurisdiction 
of  the  subject  matter,  voluntary  appearance  completes  the 
jurisdiction,  and  authorizes  any  decree  or  judgment  which 
the  court  may  make. 

I  think  the  «urrogate  properly  allowed  the  expenses  of 
the  executor  in  coming  from  Iowa  when  the  will  was 
proved.  The  testator  knew  that  such  journey  must  nfe- 
cessarily  be  made,  and  it  was  necessary  to  enable  him  to 
qualify. 

I  have  some  doubt  about  the  allowance  of  the  charge 
for  board.  That  is  an  item  covered  by  the  commissions, 
unless  it  forms  part  of  the  expenses  of  a  journey  made 
expressly  on  the  business  of  the  estate.  An  executor  or 
administrator  cannot  charge  for  board  at  his  own  house 
while  engaged  in  the  business  of  the  estate.    The  time  for 
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which  allowanoe  is  made  is  very  long,  haviDg  regard  to 
the  small  amount  of  assets  which  passed  into  the  hands 
of  the  executors.  But  as  the  expenses  of  the  journey  are 
allowable,  it  is  proper,  perhaps,  to  allow  the  board. 

The  expenses  of  the  subsequent  journeys  and  board 
were  properly  disallowed.  The  journeys  were  wholly 
unnecessary,  so  far  as  appears  by  the  case.  For  a  tithe  of 
the  money  charged,  a  competent  agent  would  have  per- 
formed all  the  services  rendered  by  the  executor.  The 
surrogate  having  allowed  the  costs  of  the  suits  brought 
by  the  executors,  I  see  no  reason  why  we  should  inter- 
fere with  his  decree  on  that  ground. 

The*8urrogate  erred  in  receiving  evidence  of  the  decla- 
rations of  the  testator,  against  the  executor,  in  reference 
to  their  own  private  business.  The  declarations  of  the 
testator  or  intestate  are  competent  against  the  personal 
representative  in  actions  between  the  latter  and  third  per- 
sons in  reference  to  the  estate.  As  his  acts  bind  the  rep- 
resentative, so  do  his  declarations.  But  that  has  no  analogy 
to  the  case  at  bar.  The  effort,  as  I  understand  it,  was  to 
show  that  the  executor  was  owing  the  estate  borrowed 
money,  and  it  was  proposed  to  prove  it  by  the  declarations 
of  the  testator.  They  were  clearly  incompetent,  and 
ought  not  to  have  been  received.  The  evidence  of  E.  P. 
Everts,  as  to  the  declarations  of  the  testator,  are  quite  direct 
and  specific,  and  I  am  uYiable  to  say  whether  they  were  of 
any  weight  in  the  case.  Being  incompetent,  it  is  the 
duty  of  the  party  offering  them  to  show  that  they  were 
harmless. 

The  surrogate  also  erred  in  charging  the  execlitor  with 
the  note  which  the  testator  held  at  his  death  against  him. 
The  Bevised  Statutes,  {vol  3,  p.  171,  §  14,  5th  ei.,)  pro- 
vide, that  naming  any  person  in  a  will  as  executor,  shall 
not  operate  as  a  discharge  or  bequest  of  any  just  claim 
which  the  testator  had  against  such  executor,  but  such 
claim  shall  be  included  among  the  credits  and  effects  of 
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the  deceased  in  the  inventory,  and  snoh  executor  shall  be 
liable  for  the  same  as  so  much  money  in  his  hands  at  the 
time  such  debt  or  demand  becomes  due ;  and  he  shall 
apply  and  distribute  the  same  in  payment  of  debts  and 
legacies  and  among  the  next  of  kin,  as  a  part  of  the  per- 
sonal estate  of  the  deceased.  The  reason  why  the  debt  was 
held,  before  the  passage  of  the  act,  of  which  the  clause 
cited  is  a  part,  to  be  released  by  appointing  the  debtor,  or  one 
of  several  joint  debtora,  executors,  was,  that  there  was 
no  person*  to  bring  suit  upon  it,  and  such  result  being 
brought  about  by  the  voluntary  act  of  the  testator,  the 
debt  was  held  to  be  released,  But  it  will  be  seen,  by  the 
section  cited,  that  it  is  not  every  claim  which  the  testator 
had  against  the  person  named  as  executor  that  becomes 
"  assets ;"  but  it  is  any  ^^just  claim.**  ^he  executor  is 
prima  facie  chargeable,  but  it  is  competent  for  him  to 
show  the  claim  unfounded  and  unjust.  The  validity  or 
justice  of  the  claim  must,  when  denied,  be  in  some  way 
determined,  and  as  the  executor,  cannot  sue  himself,  and 
as  the  question  muBt  be  settled  before  the  estate  can  be 
finally  settled,  it  must  be  tried  in  the  surrogate's  court  in 
the  same  way,  and  for  the  same  reason,  that  claims  against 
the  estate  in  favor  of  the  executor  must  be  tried  in  that 
court  By  trying  in  that  court,  the  parties  lose  the  benefit 
of  a  trial  by  jury ;  but  that  results  from  the  voluntary  act 
of  the  creditor  in  the  one  case,  and  the  debtor  in  the  other, 
accepting  a  trust  which  makes  another  mode  of  trial  abso- 
lutely necessary. 

The  decree  of  the  surrogate  must  be  reversed,  and  pro- 
ceedings remitted  to  the  surrogate's  court,  to  the  end  that 
the  validity  of  the  note  alleged  to  be  usurious,  may  be 
determined. 

[Obwboo   Qbvebal   Term,  July   8,   1862.     MuUm,  M<i/tgm  and   Buom^ 
Justices.]' 
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When  a  vendor,  in  a  contract  for  the  sale  of  land,  covenants  that  he  will  ez&> 
cute  and  deliver  to  the  vendee,  his  heirs  and  assigns,  a  deed  of  conveyance 
infterimpU^  with  a  covemmi  i^amtt  hit  own  acttj  and  the  premises  are  incnm- 
bored,  at  the  time,  by  taxes  assessed  thereon  and  for  some  part  of  which  a 
sale  of  the  premises,  for  a  term  of  years,  has  actually  been  had,  the  pur- 
chaser is  jnsUfled  in  refusing  to  accept  a  deed  and  pay  the  purchase  money, 
although  a  deed  be  tendered  which  isj  in  form,  a  compliance  with  the 
contract. 

When  a  contract  calls  for  a  deed  conveying  a  fee  simple,  it  is  not  satisfied  by 
giving  a  deed  which  conveys  a  fee  incumbered  by  liens. 

In  every  contract  for  the  sale  of  land  there  is  an  implied  warranty  that  the 
vendor  has  a  good  title;  unless  the  warranty  is  exprudy  excluded  hy  the 
Umu  of  the  contract.  The  provision  for  a  covenant  in  the  deed  against  the 
"vendor's  own  acts,  is  not  an  express  exclusion  of  the  implied  covenant,  and 
ia  not  in  any  manner  inconsistent  with  it. 

tWhen  a  contract  calls  <lbr  the  fee,  the  law  implies  that  the  fee  is  in  the  vendor ; 
^  and  if  it  is  not,  the  vendee  is  at  liberty  to  disaffirm  the  contract 
A  covenant,  in  a  contract  of  sale,  has  no  operation  on  the  title  at  the  time 
of  making  the  contract,  and  does  not  take  effect  unUl  the  delivery  of 
the  deed. 
It  throws  no  light  on  the  intention  of  the  parties,  as  to  the  title  to  be  conveyed; 
and  even  though  the  contract  expressly  provides  that  there  shall  be  no  cove- 
nant whatever,  in  the  deed,  the  purchaser  will  still  be  entitled  .to  a  perfect 
title  to  the  land.    P«r  Mullin,  J. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
On  the  25th  day  of  February,  1860,  the  plaintiff  received 
a  conveyance  of  a  certain  parcel  of  land  situate  in  the  city 
of  Oswego,  and  immediately  thereafter,  and  on  the  same 
day,  entered  into  a  contract  in  writing  with  the  defendant, 
whereby  the  plaintiff,  in  consideration  of  (1701. 52  paid, 
and  on  the  condition  that  the  defendant  paid  $990  on  the 
3d  day  of  May  then  next,  and  the  further  sum  of  $6500  in 
one  year  from  the  3d  day  of  May  then  next,  and  also  paid 
all  taxes  and  assessments  levied  or  assessed  on  said  prem- 
ises from  the  date  of  the  contract,  covenanted  and  engaged 
to  execute  and  deliver  to  the  defendant,  his  heirs,  assigns, 
j&c,  "  a  deed  of  conveyance  in  fee  simple,  with  a  covenant 
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against  his  own  acts  only,"  of  and  for  the  premises  above 
mentioned.  The  defendant  paid  the  $990  at  mataritj, 
but  did  not,  nor  did  any  one-  in  his  behalf,  pay  the  96500^ 
or  any  interest  thereon..  The  defendant  assigned  the  con- 
tract to  Enoch  B.  Talcott,  November  6,  1860.  After  the 
said  sum  of  $6500  became  due,  the  plaintiff  offered  to  the 
said  Talcott  to  perform  said  contract  on  his  part,  and  give 
the  deed ;  and  Talcott  said  he  was  ready  to  fulfill  on  his 
part,  provided  the  plaintiff  would  pay  the  taxes  and  assess- 
ments on  the  premises,  accrued  or  assessed  prior  to  the 
date  of  the  contract,  and  he  declined  to  receive  a  deed  and 
pay  the  money  unless  that  was  done.  This  action  was 
commenced  on  the  contract,  on  the  24th  of  September, 
1861.  The  defendant,  in  his  answer,  insisted  that  the 
plaintiff*  was  bound  to  pay  the  taxes,  &c.,  levied  prior  to 
the  date  of  the  contract,  &c. 

The  action  was  referred  to  a  referee,  to  hear  and  de- 
termine the  same.  The  cause  was  tried  before  the  referee, 
who  made  his  report  in  writing,  and  ordered  judgment 
for  the  plaintiff*,  and  against  the^defendant,  for'  the  bal- 
ance due  and  unpaid  on  the  contract,  including  interest 
and  costs. 

E.  B.  Talcott  J  for  the  appellant. 

I.  The  agreement  by  the  plaintiff,  in  his  contract  with 
the  defendant,  to  '' execute  and  deliver  to  him,  his  heirs 
and  assigns,  a  deed  of  conveyance  in  fee  simple,"  was,  in 
its  legal  effect,  an  agreement  to  make  a  conveyance  which 
would  carry  the  title  in  fee  simple,  free  of  all  incumbrances. 
(Bawle  on  GovenantSy  for  tith^  [ed.  of  1854,]  p.  566,  et  %eq, 
2  Sugd.  on  Vend.  419,  $ubd.  2,  3  and  4.  BurweU  v.  Jack- 
Sony  9  N.  Y.  544.  Pomeroy  v.  Drury^  14  Barb.  418. 
Fletcher  v.  Button^  4  Comet.  400.  Carpenter  v.  Bailey  17 
We^nd.  244.  Van  Ups  v.  Mayor^  ^c?.,  of  Schenectady ^  12 
John.  436.     CbUe  v.  Bobisonj  2  id.  595.  >     The  first  four 
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cases  above  cited,  overruling  Gazley  v.  Pricey  (16  John. 

267,)  and  Parker  v.  Parmele,  (20  id.  130.) 

/       II,  The  provision    in  the  contract,  that   the   plaintiff 

should   insert  in   his  deed  of  conveyance  a  *' covenant 

4 1        ^  against  his  own  acts  only,"  is  entirely  distinct  from  his 

agreement  to  convey  the  property  in  fee  simple,  and  can- 
not qualify  or  impair  the  legal  import  of  that  agreement. 
1.  The  covenants  to  be  inserted  in  the  deed  are  for  the 
protection  of  the  purchaser  against  claims  on  the  property 
which  may  be  discovered  after  the  giving  of  the  deed,  and 
the  character  and  extent  of  these  covenants  depend,  in  all 
cases  in  this  State,  on  the  language  of  the  contract  in  exe- 
cution of  which  the  deed  is  given.  If  the  contract  calls 
for  a  warranty  deed,  not  only  must  the  grantor's  title  be 
perfect,  but  the  deed  must  contain  a  covenant  of  warranty. 
(14  Barb.  418.  17  Wmd,  244.)  If  the  contract  only  re- 
quires  the  seller  to  "  execute  a  deed,"  the  seller  is  equally 
bound  to  convey  a  perfect  title,  but  the  deed  may  be  with- 
out warranty  or  covenants.  (12  John.  436.)  So  in  all  the 
cases,  the  provisions  of  the  contract  in  respect  to  the  cove- 
nants to  be  inserted  in  the  deed,  are  held  to  relate  to  the 
form  of  the  deed  only,  and  never  excuse  the  seller  from 
the  duty  of  making  a  good  title.  {See  cases  cited  under 
Point  L)  2.  The  purchaser  having  a  legal  right  to  a  per- 
fect title  under  every  contract  for  the  sale  of  real  estate, 
an  agreement  by  which  such  right  is  to  be  disregarded, 
should  be  clear,  distinct  and  express.  {RawU  on  Cotft- 
nantSy  for  titUj  569.)  3.  If  the  language  of  the  contract  be 
ambiguous,  it  is  to  be  taken  most  strongly  against  the 
party  using  it.  {^  Rentes  Com.  556.)  4.  The  delivery  and 
acceptance  of  a  deed  under  articles  of  agreement  is,  prima 
faciey  an  execution  of  the  whole  contract.     (10  John.  297.) 

(5.  There  is  an  implied  warranty  of  title  in  a  contract  for 
the  sale  of  land ;  but  on  taking  a  deed,  the  rule  caveat 
emptor  applies,  and  the  purqhaser  must  then  rely  on  the 
.express   covenants  in  his  deed.      (9  N.   Y.  541,  et  seq. 
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Bawle  on  Coveviants,  far  titUy  569.     1  Mee9,  &,  W.  695.     5 
B.  ^  Adol  992.     2  Sugd.  an  Vend.  419,  subd,  §§  2,  8,  6.) 

in.  The  clause  in  the  contract,  that  the  defendant  was 
to  pay  all  taxes  a^essed  on  the  property  after  that  date, 
excludes  the  idea  that  he  was  to  pay  those  which  had  been 
before  assessed.     (Jwdsan  y.  WasSj  11  John.  525,  528.) 

B.  B.  Burtj  for  the  respondent. 

I.  By  the  terms  of  the  contract  it  is  clear  that  it  was  the 
intention  of  the  parties  that  on  the  performance  by  the  de- 
fendant or  his  assignee,  the  plaintiff  was  to  execute  a  quit- 
claim deed,  with  a  covenant  against  his  own  acts  only,  or 
in  other  words,  was  to  convey  just  such  a  title  as  he  had 
acquired.  {BawU  on  OovenantSy  for  title,  pp.  547,  551,  edf 
of  1860,  Id.  pp.  565,  569.)  There  was  not  a  case  cited 
by  the  defendant's  counsel  on  the  trial,  and  I  cannot  find 
one,  where  it  has  been  held  that  a  purchaser  has  been 
allowed  to  decline  to  fulfill  his  purchase,  except  in  cases 
where  it  was  clearly  to  be  implied,  from  the  contract,  that 
it  was  contemplated  by  the  parties  that  he  was  to  be  fur- 
nished with  a  good  title  and  a  clear  title.  And  the  cases 
go  no  further  than  to  hold,  that  where  it  appears,  before 
executing  the  conveyance  and  payment  of  the  purchase 
money,  that  the  vendor  has  not  such  title  as  he  has  agreed 
to  give, -the  vendee  is  not  bound  to  go  on  and  complete 
his  purchase  and  take  the  conveyance,  and  then  look  to 
the  personal  responsibility  of  his  grantor  for  his  damages. 
If  the  vendor  agrees  *'  to  give  a  good  and  sufficient  deed," 
or  to  "  give  a  good  title,''  or  "  to  give  a  warranty  deed," 
or  even  if  he  agrees  generally  to  *'  sell  and  convey  a  cer- 
tain piece  of  land,"  and  there  is  nothing  in  the  contract  to 
show  that  the  deed  is  not  to  include  all  of  the  usual  cove- 
nants, then  the  law  will  imply  that  it  was  the  intention  of 
the  parties  that  the  deed  is  to  contain  such,  covenants,  and 
of  course,  if  it  is  ascertained  before  completing  the  con- 
veyance that  such  a  title  cannot  be  given,  the  law  will  not 
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require  the  purchaser  to  go  on  and  complete  the  agree- 
ment in  form,  while  it  is  apparent  that  he  cannot  have 
what  l\e  really  bargained  for.  On  the  contrary,  wherever 
it  appears  from  the  contract  that  the  vendor  was  not  to 
give  a  complete  title,  but  only  such  title  as  he  had  ac- 
quired, the  purchaser  cannot  afterwards  say  that  such  a 
title  does  not  satisfy  him,  and  break  it  off;  for  it  is  pre- 
cisely what  he  bargained  for.  There  is  nothing  to  prevent 
a  sale  and  purchase  of  a  doubtful  title  to  a  piece  of  land, 
and  where  such  is  the  case  it  is  to  be  presumed  that  each 
pArty  fixes  his  own  valuation  upon  it,  and  when  they  once 
agree  upon  it  the  law  holds  them  to  it  as  well  as  to  any 
other  contract  Now  the  contract  in  this  case  clearly 
showed  on  its  face  that  there  was  question,  at  least, 
whether  there  were  not  incumbrances,  or  liens  upon  the 
laud,  for  the  remarkable  words  were  used,  to  wit :,  The 
plaintiff  was  '*  to  execute  and  deliver  a  deed  of  convej'auce 
in  fee  simple,  with  a  covenant  against  his  own  acts  only." 
Taking  the  latter  clause  into  consideration,  who  can  doubt 
that,  by  the  terms  of  the  contract,  it  was  to  be  a  quit-claim 
deed,  with  a  covenant  against  the  plaintiff's  acts  only,  or 
in  other  words,  he  was  to  convey  just  such  a  title  as  he 
had  acquired.  And  when  we  take  into  account  the  situa- 
tion of  the  parties — the  fact  that  the  premises  were  worth 
$15,000 — it  is  most  manifest  that  they  could  not  have  in- 
tended  anything  more  than  that.  Is  it  not  clear,  from  the 
contract,  that  when  it  was  made,  the  defendant  was  to  run 
his  own  risk  as  to  the  goodness  of  the  plaintiff's  title? 
The  language  of  Chancellor  Kent,  m  Winnie  v.  Reynolds, 
(6  Paige,  412,)  is  full  to  the  point.  It  cannot  be  denied 
that  a  quit-claim  deed  to  one  and  his  heirs  is  a  deed  in 
*'fee  simple,"  or  "in  fee,"  which  is  the  same  thing.  And 
in  Van  Eps  v.  The  Corporation  of  Schenectady,  (12  John. 
436,)  where  tha  agreement  was,  that  *^  a  deed  will  be  exe- 
cuted by  the  mayor,  aldermen  and  commonalty  of  the 
said  city  to  the  said  Abraham  Van  Epps,  his  heirs  and 
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asBigns  forever,"  aud  yet,  although  the  title  failed,  the 
court  held  that  the  purchase  money  paid  could  not  be 
recovered  back,  and^  that  under  such  au  agreement  the 
purchaser  was  entitled  to  only  a  quit-claim  deed.  And 
this  case,  so  far  as  I  have  been  able  to  ascertain,  has  never 
been  questioned.  {See,  abo,  Nixon  v.  Hj/serottj  5  John. 
58 ;  Fuller  v.  Huhhard,  6  Ootaen,  13.) 

The  counsel  for  the  defendant,  on  the  trial,  seemed  to 
lay  great  stress  on  the  provision  in  the  contract  whereby 
the  defendant  agreed  also  to  pay  all  taxes,  &c.,  levied  or 
assessed  on  the  premises  from  the  date  of  the  contract, 
and  claiming  that  that  showed  that  it  was  the  intention 
of  the  parties  that  the  plaintiff  should  pay  all  taxes,  &c., 
prior  to  the  date  of  the  contract.  I  do  not  see  anything 
in  that  clause  which,  in  any  way,  conflicts  with  my  inter- 
pretation of  the  contract.  But  for  that  provision  the 
plaintiff  would  have  been  compelled  to  pay  the  taxes,  &c., 
levied  after  the  date  of  the  contract  to  the  time  of  the  exe- 
cution of  the  deed,  in  order  to  relieve  himself  from  his 
covenant  in  the  deed  against  his  own  acts,  as  a  tax  levied 
while  he  held  the  title  would  clearly  come  within  the  pro- 
visions of  the  covenant  in  the  deed. 

II.  The  plaintiff  having  offered  to  perform  the  contract 
on  his  part,  and  the  defendant  having  failed  to  perform  it 
on  his  part,  the  judgment  was  correct,  and  should  be 
affirmed,  with  costs. 

By  the  Courts  Mullin,  J.  The  only  question  presented 
for  decision  on  this  appeal  is,  whether  a  purchaser  of  real 
estate  is  justified  in  refusing  to  accept  a  deed  and  pay  -for 
the  land  under  a  covenant,  by  which  the  vendor  has  obli- 
gated himself  to  execute  and  deliver  to  the  vendee^  his  heirs 
and  assigns^  a  deed  of  conveyance  in  fee  simple,  unth  a  cove- 
nant against  his  own  acts,  when,  at  the  time  of  the  making 
of  such  contract,  the  premises  are  incumbered  by  tax'es 
assessed  thereon,  and,  for  some  part  of  which,  a  sale  of  the 
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premises  has  actually  been  had  for  a  term  of  years. 
The  deed  tendered  was^  in  form,  a  compliance  with  the 
contract. 

It  will  be  seen  that  the  contract  calls  for  a  deed  of  con- 
veyance in  fee  simple.  This  is  the  kind  and  nature  of  the 
estate  to  be  conveyed.  In  this  State,  and  indeed  gener- 
ally, in  this  country,  a  fee  simple  will  be  conveyed  by  a 
deed  of  quit-claim,  or  by  any  other  form  of  conveyance 
'  by  which  a  grant  of  the  estate  of  the  grantor  is  made  to 
the  grantee,  provided  the  grantor  has,  at  the  time,  an 
estate  in  fee  in  the  premises  conveyed ;  unless  a  lesser 
estate  is  expressly  mentioned  or  necessarily  implied. 
{4Kent*s  Oam.  461.  2  HilKard's  Abr,  311,  §  41,  ^c.  Id. 
314,  §  63,  ^c.    3  B.  S.  38,  §.  1,  &th  ed.) 

If  the  object  of  the  parties  to  a  contract  for  the  sale  and 
purchase  of  land  is  to  provide  for  the  conveyance  only  of 
such  an  estate  as  the  vendor  has  in  the  premises,  it  is  only 
necessary  to  provide  for  a  deed  of  quit-claim.     That  con- 
veys precisely  such  estate  as  the  grantor  has,  and  precisely 
as  he  holds  it.     When  a  deed  is  called  for  which  shall 
convey  a  fee  simple,  a  better  estate  would  seem  to  be  con- 
templated than  one  which  a  mere  quit-claim  would  con- 
/vey.     The  words  of  the  covenant  regulate  the  estate,  not 
I  the  mere  form  of  the  deed.     The  courts  lost  sight  of  the 
I  intention  of  the  parties  when  they  construed  the  contract 
as  regulating  the  form  of  the  deed,  instead  of  the  nature 
of  the  estate  to  be  conveyed. 

But  it  has  never  been  held,  I  apprehend,  that  when  the 
contract  called  for  a  deed  which  conveyed  a  fee  simple, 
ti  was  satisfied  by  giving  a  deed  which  conveyed  a  fee  in- 
cumbered by  liens. 

It  has  been  held,  in  a  few  cases,  that  when  the  vendor 
covenanted  to  convey  by  a  good  and  sufficient  deed,  or  a 
good  warranty  deed  of  conveyance,  his  covenant  was  satis- 
fied by  a  deed  good  and  sufficient  in  form^  notwithstand- 
ing the  title  may  have  been  incumbered,  or  otherwise  de- 
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fective.  (Gazley  v.  Priee,  16  John.  267.  Parker  v.  Par- 
meky  20  id.  130.  Fuller  v.  ffubbard,  6  CW^n,  13.)  These 
cases  .are  substantially  overruled  in  the  following  citises : 
Clute  V.  Robuon^  (2  John.  594  ;)  Judson  y.  WasSj  (11  •  td. 
526 ;)  Van  Upps  v.  Schenectady y  (12  ii.  436  ;)  Fletcher  v. 
J5tt«on,  (6  -BarJ.  646 ;)  S.  G,  (4  -^.  T.  396  ;)  Carpenter  v. 
jBaifey,  (17  JTcn A  244 ;)  Pomeroy  v.  2>rMry,  (14  J5ar6.  418 ;) 
Atkins  V.  Bahretty  (19  u2.  639 ;)  Evereon  v.  Kirtland,  (4 
Ptf^e,  628 ;)  2Var«r  v.  HaUtedy  (23  TTend.  66 ;)  BunveU 
V.  Jaeksony  (9  .^.  7.  535.) 

In  the  latter  case,  Selden,  J.,  holds  that  there  is,  in 
every  contract  for  the  sale  of  land,  an  implied  warranty 
that  the  vendor  has  a  good  title  to  the  premises  contracted 
to  be  sold,  unless  such  warranty  is  expressly  excluded  by 
the  terms  of  the  contract.  It  is  not  veiy  material  whether 
the  covenant  to  give  a  deed,  or  to  give  a  good  and  suffi- 
cient deed  of  conveyance,  are  so  construed  as  to  entitle 
the  purchaser  to  a  valid  title  ;  or  whether  the  same  result 
is  reached  by  implying  a  covenant  of  warranty  that  the 
vendor  has  a  good  title. 

The  case  of  Burwell  v.  Jackson  seems  to  me  entirely  de- 
cisive of  this  case ;  as  it  gives  to  the  defendant  the  benefit 
of  the  implied  warranty,  and  holds  that  the  title  of  the 
plaintiff  being  defective  when  the  contract  was  made,  the 
defendant  had  the  right  to  treat  th^  contract  as  rescinded, 
and  the  failure  of  title  was  a  good  defense  to  an  action  for 
the  purchase  money.  ^ 

The  plaintiff's  counsel  does  not,  in  terms,  deny  but  that 
the  cases  cited  dispose  of  this  case,  unless  the  provision 
in  the  contract  that  the  deed,  when  given,  shall  contain  a 
covenant  against  the  plaintiff's  own  acts,  takes  the  case 
out  of  the  principles  decided  in  those  cases.  It  only 
remains  to  inquire  whether  the  clause  of  the  contract, 
referred  to,  has  the  effect  contended  for. 

It  cannot  require  argument  to  demonstrate  that  if  in 
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every  contract  for  the  sale  of  land  there  is  an  implied 
warranty. that  th€  vendor  has  a  good  title,  unless  the  war- 
ranty is  expressly  excluded  hy  the  terms  of  the  contract^ 
the  provision  for  a  covenant  against  the  vendor's  own 
acts  is  not  an  express  exclusion  of  the  implied  cove- 
nant ;  that  it  is  in  no  manner  inconsistent  with  the  im- 
plied covenant 

It  is  the  granting  or  habendum  clause  of  the  deed  which 
transfers  the  title  ;  the  covenants  do  not,  and  were  never 
intended  to,  convey  the  title.  The  covenants  in  a  deed 
are  designed  to  operate  after  the  title,  if  there  is  any,  has 
vested  in  the  purchaser,  and  by  way  of  damages,  to  indem- 
nify against  any  defects  or  imperfections  there  may  be  in 
the  title ;  or,  if  there  has  been  an  entire  want  or  failure 
of  title,  to  indemnify  the  purchaser,  in  that  contingency. 

The  intention  of  the  parties  is  to  have  effect  in  this  as 
in  all  other  contracts ;  and  in  order  to  ascertain  the  inten- 
tion, it  is  proper  to  take  in  consideration  all  the  provisions 
of  the  contract ;  and  if  the  covenant  under  consideration 
shows  that  it  was  the  design  of  the  vendor  to  sell,  and  of 
the  vendee  to  receive,  only  such  title  as  the  former  had, 
to  the  premises,  we  must  give  it  effect  But,  as  already 
suggested,  the  contract  calls  for  the  fee,  and  the  law  im- 
plies that  the  fee  is  perfect  in  the  vendor ;  and  if  it  is  not, 
the  vendee  is  at  liberty  to  disaffirm  the  contract. 

The  covenant  has  no  operation  on  the  title  at  the  time 
of  making  the  contract,  and  does  not  take  effect  until  the 
delivery  of  the  deed.  A  covenant  is  of  very  little  conse- 
quence, when  the  title  is  perfect,  as  it  must  be,  in  order 
to  enable  the  vendor  to  fulfill  his  contract  Covenants 
are  taken  for  more  abundant  caution.  One  man  is  satis- 
fied with  the  covenant  of  warranty,  only ;  another  wants 
what  is  popularly  known  as  a  full  covenant  deed ;  another 
is  satisfied  with  the  covenant  contended  for  in  this  case. 

The  kind  or  nature  of  the  covenant  required  to  be  given 
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depends  more  upon  the  source  from  which  the  title  has 
been  derived,  by  the  vendor,  than  on  the  nature  of  the 
title  itself.  If  the  vendor  has  obtained  his  grant  from  a 
man  whose  title  has  been  repeatedly  examined  and  known 
to  be  perfect,  a  purchaser  might  well  be  satisfied  with  a 
covenant  that  would  protect  him  against  any  incumbrance 
attaching,  or  other  defect  pccurring,  since  the  date  of  the 
deed  to  him.  In  other  words,  the  covenant  throws  no 
light  on  the  intention  of  the  parties,  as  to  the  title  to  be 
conveyed.  Had  the  contract  in  question  expressly  pro- 
vided that  there  should  be  no  covenant  whatever,  in  the 
deed,  the  defendant  would  still  have  been  entitled  to  a 
perfect  title  to  the  land. 

I  am  of  the  opinion  that  the  referee  erred  in  the  con<« 
struction  given  by  him  to  the  contract;  and  that  his  judg* 
ment  should  be  reversed,  and  a  new  trial  ordered ;  oosts 
to  abide  the  event. 

[Onbi0A  OsiTBRAL  Tbrx,  January  7,  1868.     MuOm^  Morgan  and  Biuoh, 
Justices.] 


The  general  mle  is,  that  a  sale  of  chattels  is  not  complete,  so  as  to  Test  title  to 
the  property  purchased  in  the  vendee,  until  delivery  by  the  vendor.  It  is 
also  a  rule  equally  general  that  title  does  not  pass  while  anything  retnainii 
to  be  done  by  the  vendor  in  order  to  ascertain  either  the  quantity  or.  price 
of  the  thing  agreed  to  be  sold. 

These  rules  apply  not  only  to  property  mi  mm,  but  also  to  that  which  is  there- 
after to  be  manufactured. 

In  the  case  of  a  contract  to  manufacture  goods  and  then  sell  them,  it  is  a  gen- 
eral rule  that  no  property  in  the  material  passes  to  the  purchaser  nntD  the 
article  has  been  finished  and  delivered,  or  is  ready  for  delivery,  and  appio- 
priated  to  the  benefit  of,  or  set  apart  for,  the  purchaser,  with  his  assent,  and 
accepted  by  him. 

The  plafaitiff,  going  into  the  shop  of  B.  &  Co.  and  finding  there  a  cotter  In  WH 

Vol.  LXII.  38 


HaltbrLINB  V9.  BiCB.  i  ^daeo 


594        CASES  IN  THE  SUPREME  COURT. 

Halterline  p.  Bice. 

unfinished  state,  made  a  bargain  with  them  for  it,  whereby  they  were  to 
finish  and  deliTer  it  to  him  within  a  week  or  ten  days,  for  a  specified  price, 
which  was  afterwards  paid.  The  cutter  remained  in  the  possession  of 
B.  &  Co.,  unfinished.  They  failed,  and  made  an  assignment  of  their  prop- 
erty, for  the  benefit  of  creditors,  to  the  defendant,  who  took  possession  of 
and  sold  it.  MM  that  tlie  title  to  the  cutter  did  not  pass  to  the  pUuntifi',  and 
no  action  could  be  maintained  by  him  to  recover  the  value  of  the  cutter. 
Seld,  aiao,  that  in  the  absence  of  any  proof  showing  or  tending  to  show  a  de> 
livery,  or  that  either  party  contemplated  a  delivery  till  after  the  cutter  was 
completed,  a  finding,  on  such  evidence,  that  there  was  a  delivery,  ooold  not 
be  of  much  force. 

I^HIS  is  an  action  of  trover  to  recover  the  value  of  a 
.   cutter. 

The  action  was  commenced  before  a  justice  of  the 
peace  of  the  county  of  Herkimer,  where  the  plaintiff  re- 
covered $45.38  damages  and  costs.  From  the  justice's 
judgment,  the  defendant  appealed  to  the  county  court 
The  county  court  affirmed  the  judgment,  and  the  defend* 
ant  appealed  to  this  court  from  the  latter  judgment. 

There  was  no  dispute  as  to  the  facts.  On  the  4th  day 
of  January,  1862,  the  plaintiff  went  to  the  shop  of  E.  &  G. 
Burrell,  at  Little  Falls,  and  there  found  the  cutter  in  an 
unfinished  state,  and  made  a  bargain  with  them  for  it, 
whereby  they  were  to  finish  and  deliver  it  to  him  within 
a  week  or  ten  days  for  $50,  if  finished  in  one  style,  and 
$55  if  finished  in  another  style,  payable  in  lumber ;  and 
the  plaintiff  delivered,  in  part  payment  of  the  price,  2112 
feet  of  lumber  at  $25  per  thousand  feet.  On  the  11th  of 
January  £.  &  G.  Burrell  failed,  and  made  an  assignment 
for  the  benefit  of  their  creditors  to  the  defendant,  who 
took  possession  of  the  cutter,  and  on  or  about  February  7, 
sold  it  at  public  auction,  as  assignee.  After  the  bargain 
with  the  plaiutifi*,  the  cutter  remained  in  the  possession, 
first  of  E.  &  G.  Burrell,  and  afterwards  of  the  defendant, 
and  at  the  time  of  the  sale  by  the  defendant,  remained 
unfinished.  There  never  was  any  delivery  of  the  cutter 
to  the  plaintiff 
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S,  dk  jB.  JEarly  for  the  appellant 

L  The  plaintiff  could  not  rightfully  recover  without 
showing  title  to  the  cutter. 

U.  Upon  the  facts  proved,  it  is  claimed  that  the  title 
was  never  in  the  plaintiff.  There  was  nothing  more  than 
an  executory  contract  to  finish  and  deliver  the  cutter  to 
the  plaintiff;  and  for  a  breach  of  this  contract,  the  Bur- 
rells  were  liable,  and  the  plaintiff  could  come  in  under 
thfe  assignment  and  claim  his  damages.  (1  Pars,  oh  Cont. 
441.  2  Kent's  Com.  495,  2d  ed.  EUUard  on  Sales,  26,  27. 
Bennett  v.  Plati,  9  Pick.  558.  Andrews  v.  Durante  1  Kem. 
35.  CimfoH  V.  Kiersted,  26  Barb.  472.)  1.  The  cutter  was 
not  finished.  2.  The  price  was  not  determined,  and  could 
not  be  determined  until  the  cutter  was  finished.  3.  It 
was  not  to  be  delivered  until  finished.  4.  The  price  to  be 
paid  was  the  price  when  finished,  showing  that  he  did  not 
buy  the  cutter  in  its  unfinished  state.  5.  There  was  no 
separate  price  for  the  cutter  as  it  then  was,  and  then  a 
price  for  the  labor  and  materials  for  finishing  it  6.  What 
remained  to  be  done  to  the  cutter  was  of  considerable  im- 
portance,  to  wit,  painting,  trimming  and  some  ironing, 
which  would  cost  from  |10  to  $20.  7.  If  the  Burrells 
had  refused  to  finish  the  cutter,  or  had  finished  it  in  an 
unworkmanlike  manner,  the  plaintiff  would  not  have 
been  obliged  to  take  it.  8.  If  some  one  had  stolen  the 
cutter  before  it  was  finished,  the  loss  would  have  fallen 
upon  the  Burrells,  and  it  was  at  their  risk  until  it  was  fin- 
ished. 9.  Until  the  cutter  was  substantially  finished  and 
delivered  to  the  plaintiff',  it  could  not  have  been  taken  on 
execution  against  him. 

O:  A.  Hardin^  for  the  respondent 

I.  Halterline,  the  respondent,  on  the  4th  of  Janu- 
ary, 1862,  purchased  from  E.  &;  G.  Burrell  the  cutter  in 
question,  for  which  he  paid  them  in  full,  by  delivering  to 
them  2112  feet  of  cherry  lumber.    The  title  to  the  cutter 
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vested,  on  the  instant,  in  the  respondent  And  though  he 
left  it  in  the  custody  of  the  vendors,  for  the  purpose  of 
having  it  painted  and  trimmed,  the  Burrells  would  no 
more  be  liable  for  any  subsequent  loss  or  deterioration, 
than  if  the  respondent  had  brought  to  them  an  old  wagon 
or  cutter  he  had  used  for  years,  to  be  retrimmed  and  re- 
painted. And  in  this  case,  they  were  not  liable  to  the 
respondent  for  any  loss  or  damage,  not  resulting  from  their 
carelessness  or  negligence.  (Lansing  v.  Turner,  2  John, 
13.     2  Kent's  Com.  672,  marg.  494.     2  Bl  Com.  448.) 

II.  The  cutter,  after  the  sale  to  the  respondent,  was  recog- 
nized by  Messrs.  Burrell  as  the  respondent's  property,  for  £. 
Barrel!,  in  his  testimony,  says,  in  his  re-direct  examin- 
ation :  "  We  received  that  lumber  in  payment  for  this  cutter. 
We  agreed  to  finish  off  the  cutter  within  a  week  or  ten  days, 
for  the  plaintiff."  It  was  selected  out  by  the  respondent^ 
for  the  witness  says,  in  the  same  re-direct  examination : 
^^  There  was  no  other  article  selected  out  by  the  plaintiff;" 
and  '^  what  E.  &  6.  Burrell  did  on  this,  afber  the  trade, 
was  done  for  Halterline,  under  the  agreement ;  some  one 
called  to  see  if  Haiterline's  cutter  was  done,"  &c.,  proving 
most  conclusively,  that  the  vendors  recognized  the  prop- 
erty of  the  respondent  in  this  cutter,  and  that  they  in- 
tended to  pass  the  title  to  the  purchaser.  The  sale  and 
delivery  of  the  chattel  was  therefore  as  complete  as  if  the 
respondent  had  taken  the  cutter  from  the  shop  and  carried 
it  away  with  him.  {Caum  v.  Bourne,  2  Oal  38.  Kimherly 
V.  Paiehin,  19  N.  7.  330.) 

III.  It  is  a  question  of  fact  whether  the  parties  under- 
stood and  intended  that  the  title  to  the  property  passed  to 
the  purchaser,  and  the  court  having  found  affirmatively 
on  that  point,  its  decision  is  conclusive,  and  this  court  will 
not  be  likely  to  disturb  the  findings.  {Drapery.  Jonee,  11 
Barb.  ;263.     Smith  v.  Lynee,  1  SM,  41.) 

lY.  If  one  sells  an  article  and  delivers  it,  the  delivery 
will  be  none  the  less  effectual  because  the  vendor  happens 
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to  be  employed  to  perform  some  additional  work  upOD  it, 
even  at  his  own  expense.  {Crofoot  v.  Bennett  2  CotmI.  261. 
Brewer  v.  Saliiburtfy  9  Barb.  615.) 

y.  The  cutter  was  selected  and  clearly  identified,  and 
the  property  passed  to  the  respondent  on  his  paying  the 
price.  (2  GomH.  261.  9  Barb.  515.  Brabm  v.  Hyde,  30 
id.  265,  and  cases  cited.) 

VI.  In  the  case  of  Andrews  v.  Dwrant^  (1  Kern.  45,) 
Judge  Denio,  in  his  opinion,  says :  *^  The  argument  for  the 
defendant  would  be  somewhat  stronger  if  we  could  say  that 
the  amount  to  be  advanced,  at  the  several  stages  mentioned, 
was  understood  by  the  parties  to  be  the  price  or  equiva* 
lent  for  the  labor  and  materials  already  expended."  But 
in  this  case,  the  entire  value  of  the  chattel  was  paid ;  the 
purchaser  paid  in  advance  for  the  work  and  labor  to  be 
performed  in  improving  the  property  purchased. 

VIL  The  learned  county  judge  has,  in  this  case,  very 
carefully  and  accurately  examined  the  numerous  authori- 
ties bearing  upon  the  legal  question  involved  in  this  case, 
and  we  submit  has  written  a  correct  statement  and  con- 
clusion therefrom,  and  his  opinion,  and  the  judgment  in 
the  court  below  oufi:ht  to  be  sustained,  by  an  aflSirmance  of 
the  judgment. 

By  the  Court,  Mullin,  J.  It  is  a  singular  fact  that  the 
courts  in  England,  have  been,  for  centuries,  striving  to  settle 
the  law  by  which  sales  of  chattels  are  governed.  It  is  not 
yet  settled,  in  that  country,  nor  in  this,  whether  the  ven- 
dor or  the  vendee  is  owner  of  an  article  purchased  of  a 
mechanic,  before  completion,  and  the  price  paid,  where 
there  is  no  absolute  delivery  made  to  the  purchaser. 
When  I  say  it  is  not  settled,  I  do  not  mean  to  say  there  is 
not  a  preponderance  of  authority  in  favor  of  the  owner- 
ship of  one  of  the  parties,  but  that  it  is  so  conclusively 
settled  as  not  to  be  open  to  question. 

So  long  as  courts  permit  intention  to  enter  into  the  de- 
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termination  of  questions  of  this  kind,  so  long  will  cases 
be  left  to  be  determined  by  their  own  peculiar  facts  and 
circumstances ;  and  while  that  is  the  case,  the  law  of  sales 
will  be  involved  in  doubt,  and  parties  to  them  in  litigation. 

The  general  rule  is,  that  a  sale  is  not  complete,  so  as 
to  vest  title  to  the  property  purchased  in  the  vendee 
until  delivery,  by  the  vendor.  It  is  also  a  rule  equally 
general,  that  title  does  not  pass  while  anything  remains 
to  be  done  by  the  vendor  in  order  to  ascertain  either  the 
quantity  or  price  of  the  thing  agreed  to  be  sold. 

These  rules  apply  not  only  to  property  in  €m«,  but  also 
to  that  which  is  thereafter  to  be  manufactured.  In  AUdnr 
%on  et  al  v.  Bell  et  al,  (15  Sng.  O.  L.  216.)  A.  having  a 
patent  for  certain  spinning  machinery,  received  an  order 
from  B.  to  have  some  frames  made  for  him.  A.  employed 
C.  to  make  the  frames  for  B.,  and  informed  the  latter  that 
he  had  done  so.  After  the  machines  \^ere  completed,  B. 
ordered  them  to  be  altered.  They  were  completed  accord- 
ing to  the  new  order,  and  put  in  boxes  for  B.,  and  C.  no- 
tified B.  that  they  were  ready,  but  he  refused  to  accept 
them.  It  was  held  that  C.  could  not  recover  the  price  for 
goods  bargained  and  sold,  or  for  work,  labor  and  materials. 
Bayley,  J.  said :  ^^  I  cannot  say  that  the  property  passed 
to  the  defendants,  so  as  to  enable  the  plaintiffs  to  recover 
on  the  counts  for  goods  sold,  or  for  work  and  labor.  It 
is  said  there  was  an  appropriation  of  these  specific  ma- 
chines by  the  maker,  and  that  the  property  thereby  vested 
in  the  defendants.  I  think  it  did  not  pass.  When  goods 
are  ordered  to  be  made,  while  they  are  in  progress  the 
materials  belong  to  the  maker.  'The  property  does  not 
vest  in  the  one  who  gives  the  order,  until  the  thing  ordered 
is  completed ;  and  although  while  the  goods  are  in  pro- 
gress the  maker  may  intend  them  for  the  person  ordering, 
still  he  may  afterwards  deliver  them  to  another,  and  there- 
by vest  the  title  in  that  other.  *  *  *  They  were  L's 
goods,  although  they  were  intended  for  the  defendants,  and 
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he  had  written  to  them  so.  If  they  had  expressed  their  assent, 
this  case  would  have  been  within  Bohde  v.  Thwaites,  (6  B.  dt  0. 
388,)  and  there  would  have  been  a  complete  appropriation, 
vesting  the  property  in  the  defendants.  But  there  was  not 
any  such  assent  to  the  appropriation,  and  therefore  no  action 
for  goods  bargained  and  sold  was  maintainable." 

In  Maberly  v.  Sheppardy  (10  Bing,  99,)  the  defendant 
employed  the  plaintiff  to  construct  a  wagon,  and  while  it 
was  in  the  plaintiff's  yard,  unfinished,  procured  a  third 
person  to  fix  on  the  iron  work,  for  which  he  paid.  The 
defendant  also  purchased  tilt  from  another  person,  which 
was  carried  to  the  plaintiff's  yard  and  put  on  the  wagon. 
It  was  held  that  there  was  no  acceptance,  within  the  stat* 
ute  of  frauds.  Tindal,  Gh.  J.,  speaking  of  the  alleged 
acceptance  of  the  wagon,  says :  '^  It  is  contended  that  the 
fact  of  the  iron  work  used  for  the  wagon  having  Ifeen  pur- 
chased by  the  defendant  of  another  person  who  assisted 
the  plaintiff's  men  in  putting  it  up,  and  charged  the  de- 
fendant for  his  time,  is  such  an  act  of  ownership,  exercised 
upon  the  wagon  by  an  agent  of  the  defendant,  as  brings 
this  case  within  the  principle  above  referred  to.  It  must 
be  observed,  however,  that  this  was  not  an  act  done  after 
the  wagon  was  finished  and  capable  of  delivery,  but  merely 
whilst  It  was  in  progress ;  and  that  after  such  assistance 
had  been  rendered,  and  the  iron  work  fixed,  the  wagon 
was  left  in  the  plaintiff's  yard  to  be  finished  by  him.  If 
the  wagon  had  been  completed  and  ready  for  deliveiy, 
and  the  defendant  had  then  sent  workmen  of  his  own  to 
perform  any  additional  work  upon  it,  such  conduct  might 
have  amounted  to  an  acceptance." 

In  Mixer  v.  Eowarth^  (21  Pick,  205,  the  defendant  went 
into  the  plaintiff's  shop  and  selected  a  piece  of  cloth  for 
lining  a  buggy.  The  plaintiff*  had  on  hand  the  body  of  a 
buggy  nearly  finished,  but  not  lined.  It  was  understood 
that  the  plaintiff  was  to  finish  the  buggy  for  the  defendant 
in  two  weeks.    It  was  completed,  and  the  defendant  had 
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notice  thereof^  and  was  requested  to  take  it  away,  but  de- 
clined. An  action  was  brought  for  work  and  labor,  fcc., 
the  price  of  a  carriage  sold,  and  upon  the  special  agree- 
ment. Shaw,  Ch.  J.,  delivering  the  opinion  of  the  court, 
holds  that  the  transaction  was  not  a  sale  within  the  statute 
of  frauds,  and  hence  an  agreement  in  writing  was  not 
necessary  to  make  it  a  valid  promise  to  pay.  **  It  is  very 
clear,  we  think,  that  by  this  contract  no  title  passed  to  the 
defendant  The  carriage  contemplated  to  be  sold  did  not 
then  exist.  It  was  to  be  constructed  from  materials  partly 
wrought,  indeed,  but  not  put  together.  It  was  therefore 
essentially  an  agreement  by  the  defendant  with  the  plain- 
tiff to  build  a  carriage  for  him,  and  on  his  part  to  take  it 
when  finished  and  pay  for  at  an  agreed  or  a  reasonable 
price."  The  court  further  held,  in  the  case,  that  the  rem- 
edy^ in  such  a  case,  for  not  accepting  the  article  is  on  the 
agreement. 

Andrews  v.  Duranty  (11  N,  T.  35,)  recognizes  the  same 
general  principles. 

The  only  case  cited  by  the  respondent's  counsel  hav- 
ing any  bearing  on  the  question  before  us,  is  that  of 
Brown  V.  Sahburify  (9  Barh.  511.)  The  learned  justice  who 
delivered  the  opinion  in  that  case  was  unable  to  find  an 
authority  to  support  him ;  and  it  seems  to  me  that  the 
case  is  quite  in  opposition  to  a  series  of  well  considered 
cases,  both  in  this  country  and  in  England,  and  is  not  law. 

In  Chitty  on  ContraetSy  378,  it  is  said,  in.ithe  case  of  a 
contract  to  manufacture  goods  and  then  sell  them,  it  is  a 
general  rule  that  no  property  in  the  material  passes  to  the 
purchaser  until  the  article  has  been  finished  and  delivered, 
or  is  ready  for  delivery  and  appropriated  to  the  benefit  of, 
or  set  apart  for,  the  purchaser  with  his  assent,  and  accepted 
by  him ;  and  that  even  when  the  contract  contains  a  speci- 
fication of  the  dimensions  and  other  particulars  of  the 
article  to  be  manufactured,  and  fixes  the  precise  mode  of 
payment  by  months  and  days.     (See  Laidler  v.  BurlimoHj 
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2  Mees.  dt  WeU.  602 ;  4  id.  685 ;  2  Pars,  an  Cant.  334,  tu^/; 
Bennett  v.  PZatt,  9  Ptci.  658.) 

It  is  said  by  the  respondent's  counsel  that  it  was  a  ques** 
tion  for  the  jury,  to  say  whether  or  not  there  was  a  deliv- 
ery of  the  cutter,  and  that  they  mast  have  found  that  there 
was  a  delivery,  and  their  finding  is  conclusive.  There  is 
not  in  the  return  a  single  word  of  evidence  tending  to 
show  a  delivery,  or  that  either  party  contemplated  a  de- 
livery till  after  the  cutter  was  completed.  The  finding,  on 
such  evidence,  that  there  was  a  delivery,  cannot  be  of 
much  force. 

The  judgments  of  the  county  court,  and  of  the  justice, 
must  be  reversed. 

[Onbida  General  Tbrx,  Jannary  7,  1868.     MuOmy  Morgan  and  Baeon^ 
Justioes.] 
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One  who  passes  a  turnpike  or  plank-road  gate,  without  paying  the  toll,  is  liable 
for  the  penalty  imposed  by  the  statute;  as  his  intention  not  to  pay  is  suffi- 
ciently indicated  by  the  act  itself. 

In  an  action  to  recover  penalties,  it  is  erroneous  for  the  judge  to  charge  the 
jury  that  when  a  credit  has  been  given,  for  tolls,  and  discontinued,  and  the 
passenger,  being  responsible  and  well  known,  tells  the  gate-keeper  to  charge 
the  toll,  if  the  company,  thereafter,  allows  him  to  pass,  the  question  will  be 
whether  the  passenger  intended  to  avoid  payment,  or  merely  to  obtain, 
thereby,  a  credit ;  and  that  if  the  jury  are  satisfied  that  the  defendant  only 
intended  to  obtain  a  credit,  he  will  not  be  liable  in  the  action. 

A  plank-road  or  turnpike  company  has  two  modes  of  enforcing  the  payment 
of  toll  by  those  passing  its  gates.  One  is  by  closing  the  gates,  and  prevent- 
ing the  traveler  from  getting  through  until  he  pays ;  the  other  by  suing  for 
the  penalty  those  persons  passing  and  not  paying,  after  demand  of  the  toll; 

A  passenger  cannot,  because  he  is  responsible  and  well  known,  compel  a  plank- 
road  company  to  give  him  a  term  of  credit  on  tolls,  contrary  to  a  resolution 
of  the  directors. 

When  credit  has  been  given,  notice  of  the  intention  to  discontinue  it  should  bo 
clearly  giren.    But  when  notice  is- thus  given,  no  pretense  is  left,  io  the  pea* 
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seuger,  by  which  he  can  insist  on  credit.  He  must  then  pay  the  toll,  and 
cannot  insist  on  passing  without  payment,  upon  the  ground  that  the  com- 
pany owes  him. 

The  circumstances  that  a  credit  for  tolls  has  once  been  given,  and  withdrawn, 
and  that  the  passenger  is  responsible  and  well  known,  and  directs  the  gate- 
keeper to  charge  the  tolls,  do  not  disprove  th^  intent  not  to  pay. 

After  all  ground  for  pretenise  of  credit  has  been  removed,  by  notice  to  an  in- 
dividual that  credit  for  tolls  will  no  longer  be  given,  if  he  subsequently 
passes  a  gate  without  paying  toll,  after  demand,  the  law  presumes  the  intent 
to  be  not  to  pay. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  npon 
the  verdict  of  a  jury,  in  favor  of  the  defendant. 

The  action  was  brought  to  recover  twelve  penalties  of 
$10  each,  alleged  to  have  been  incurred  by  the  defendant 
in  passing  gate  No.  9  upon  the  plaintiff's  road,  without 
paying  the  toll  required  by  law,  and  with  the  intent  to 
avoid  the  payment  thereof. 

It  was  claimed  that  the  plaintiff's  road,  though  organ- 
ized under  a  special  charter,  was  included  and  embraced 
in  the  laws  relating  to  plank  and  turnpike  road  companies. 
(2  B.  S.  511,  §§  150,  153,  159.  27  Barb.  US,)  The  stat- 
ute  under  which  this  action  is  brought  reads:  "Any  per- 
son who  shall  pass  any  turnpike  or  plank- road  gate  without 
paying  the  toll  required  by  law,  and  with  intent  to  avoid 
the  payment  thereof,  shall  for  each  offense  forfeit  and  pay 
to  the  corporation  injured  thereby  ten  dollars,"  &c. 
(2  B.  S,  512,  §  156.     Laws  of  1855,  p.  874,  §  3.) 

By  the  act  incorporating  the  plaintiff,  a  penalty  of  $10 
is  provided  and  given,  where  any  person  "forcibly  or 
fraudulently  passes  any  gate  without  having  paid  the  legal 
toll."     (Laws  of  1844,  p.  437,  §  20.) 

The  judge  charged  the  jury,  among  other  things,  that 
the  company  had  a  right  to  stop  the  defendant  and  exact 
the  toll  before  they  let  him  pass.  That  ordinarily,  'a  man 
who  passes  a  gate  without  paying  the  toll  is*liable  for  the 
penalty,  as  his  intention  not  to  pay  is  sufficiently  indicated 
by  the  act  itself.    But  that  when  a  credit  has  been  given 
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aud  discoutiuaed,  but  the  passenger  is  responsible  and  well 
known,  and  tells  the  gate-keeper  to  charge  the  toll,  if  the  . 
company  thereafter  allows  him  to  pass,  the  question  will 
be  whether  the  passenger  intended  not  to  pay,  or  merely 
to  obtain  thereby  a  credit.  That  if  the  jury  were  satisfied 
that  the  defendant  only  intended  to  obtain  a  credit,  he 
would  not  be  liable  in  this  action.  That  this  being  a  penal 
action,  the  jury  should  be  satisfied  that  the  defendant  did 
not  intend  to  pay  at  the  time,  or  at  future  time^  before  he 
was  liable  to  the  penalty.  The  pluntifiT's  counsel  requested 
the  judge  to  charge  the  jury  that  when  the  company  claim 
the  toll,  and  notify  the  passenger  that  he  must  pay  down 
before  he  goes  through  the  gate,  and  the  passenger  after- 
wards passes  through  without  paying  toll,  this  is  sufficient 
evidence  of  his  intention  not  to  pay,  to  subject  him  to 
the  penalty.  To  which  the  judge  replied,  that  he  had 
already  charged  that  ordinarily  this  would  be  sufficient* 
But  that  still,  the  jury  must  be  satisfied  that  such  was  the 
intention,  and  the  circumstances  might  be  such  as  to  show 
that  he  merely  intended  to  obtain  a  credit,  which  would 
not  subject  him  to  the  penalty. 

The  plaintifif's  counsel  then  requested  the  judge  to 
charge  the  jury  specifically  as  requested.  The  judge  re- 
fused to  charge  otherwise  than  he  had  already  charged 
upon  said  request,  to  which  refusal  the  plaintiff's  counsel 
excepted. 

Whereupon  the  cause  was  submitted  to  the  jury,  who 
found  a  verdict  in  favor  of  the  defendant. 

L.  Downing^  for  the  appellant. 

L  The  ruling  of  the  judge,  refusing  to  admit  evidence 
to  show  that  the  defendant,  on  two  occasions,  forced  the 
gate,  was  erroneous.  The  plaintiff  offered  the  evidence  to 
show  that  the  intent  of  the  defendant  in  passing  the  gate 
was  to  avoid  payment  of  toll.  Within  the  principle  of  the 
decisions,  if  the  testimony  offered  was  competent  for  any 
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purpose,  it  should  have  been  admitted.  (Dunlap  v.  Sny- 
der, 17  Barb.  565.) 

IL  The  judge  erred  in  allowing  the  defendant  to  testify 
to  the  arrangement  between  himself  and  the  gate  tender 
that  the  road  was  to  trust  the  defendant  fot  his  tolls.  The 
arrangement  to  charge  toll  until  the  gate  tender  could  see 
the  directors  was  November  18,  1861,  and  expired  Decem- 
ber. 23d  following.  After  which  the  penalties  sued  for 
occurred,  and  there  is  no  pretense  of  an  agreement  to  trust 
or  charge  toll  after  December  23,  1861,  unless  the  traveler 
on  the  plaintiff's  road  being  known  and  thought  respons- 
ible, can  force  the  company  to  charge  toll  whether  they  will 
or  no.  Any  evidence  bearing  on  the  defendant's  intent  in 
passing  the  gate  to  avoid  the  payment  of  toll  was  proper, 
but  the  arrangement  and  its  close  with  the  strongest  repu- 
diation of  trust  on  the  part  of  the  company,  was  all  prior 
to  the  accruing  of  any  of  these  penalties.  The  plaintiff's 
objections  to  the  admission  of  the  evidence,  were  well 
taken,  and  as  the  testimony,  in  all  probability,  influenced 
the  jury,  on  the  question  of  intent  on  the  part  of  the  de« 
fendant  to  pay  toll,  the  error  of  its  admission  will  not  be 
disregarded  by  this  court.  (  WorraU  v.  Parmelee,  1  Coimt 
519,  521,  and  cases  cited,) 

III.  The  answer  to  the  question,  "Did  you  intend  to 
pay  your  toll  ?"  was  improperly  admitted  by  the  said  jus- 
tice. The  cases  relied  on  by  the  defendant  for  the  admis- 
sibility of  this  evidence  were  cases  of  fraudulent  convey- 
ances, or  assignments  of  property  to  hinder,  delay  or 
defraud  creditors,  in  which  the  fraudulent  intent  is  made 
by  statute  a  question  of  fact,  (3  B.  S.  225,  §  4,)  and  the 
actions  having  been  brought  to  set  aside  such  fraudulent 
instrument,  the  plaintiff  calling  the  witness  and  showing 
indicia  of  fraud  by  him,  the  defendant  on  the  cross-exam- 
ination has  been  allowed  to  ask  the  witness  whether  he 
did  intend  to  defraud  creditors  by  such  conveyances. 
(14  N.  T.  567,  569.    33  Barb.  127.    11  Wend.  240.)     The 
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courts  have  not  gone  farther  than  this.  Ordinarily  ft  wit- 
ness is  to  be  examined  only  to  matters  of  fact,  within  his 
own  knowldge,  whether  they  consist  of  words  or  actions. 
(1  Oreenl  Hv.  546,  §  434.  Id.  §  13.)  Fact,  says  Webster, 
page  431,  is  '^  Any  thing  done  or  that  comes  to  pass  ;  an 
act;  a  deed."  One's  mental  purposes,  unexpressed,  can 
scarcely  be  called  facte;  are  not  susceptible  of  contradic- 
tion, and  if  false  the  party  could  not  be  convicted  of  per- 
jury. 

rV.  The  charge  of  the  justice,  even  as  modified,  cannot 
be  sustained  as  law.  He  should  have  directed  or  charged 
the  jury  as  requested  by  the  plaintiff's  counsel,  and  his 
refusal  so  to  charge  was  wrong.  The  company  has  the  right 
to  choose  which  course  to  pursue,  to  shut  its  gate  against 
a  traveler,  until  the  toll  is  paid,  (Kent/on  v.  Seeley,  14  Barb. 
631,)  or  sue  for  the  toll  or  the  penalty  ;  the  remedies  are 
cumulative.  (Jordan  and  Skaneatelee  P.  -B.  Oo,  v.  Morley, 
(23  N,  Y.  552.)  The  corporation  has  no  security  for  the 
payment  of  toll,  and  its  franchises  would  be  worthless  if 
the  charge  of  the  justice  was  right.  The  penalty  under 
which  this  action  is  brought  was  intended  to  meet  just  the 
case  of  a  person  passing  the  gate,  toll  being  demanded  and 
refused ;  and  he  cannot  be  convicted  for  "forcibly  or  fraud- 
ulentl/*  passing,  as  held.  (21  Barb.  212.  22  id.  662,  669.) 
Every  person  must  be  held  to  intend  the  necessary  result 
of  hia  own  acts.  (Van  Pelt  v.  McOraw,  4  N.  T.  110. 
3  Oreenl  Ev.  §§  13,  14.)  The  defendant  did  not  pay  toll 
when  demanded,  and  refused  to  do  so.  Hence,  at  that 
moment  the  plaintiff's  cause  of  action  was  complete.  The 
jury,  under  the  charge  of  the  judge,  should  not  have  been 
allowed  to  speculate  on  the  defendant's  mental  intentions 
or  purposes  to  pay  then,  or  at  a  future  time ;  the  intent 
was  clear  by  the  defendant's  acts;  his  oath  was  in  direct 
opposition  to  them ;  but  the  acts  and  doings  of  the  defend- 
ant were  all  the  real  attainable  proof  in  the  case.  (14  N.  T. 
567,  569.    18  John.  56,  57.)    The  case  shows  the  defendant 


606        CASES  IN  THE  SUPREME  COURT. 

Rome  and  Oswego  Road  Company  p.  Stone. 

did  refuse  to  pay  toll.  He  does  not  contradict  Ball, 
only  saying  that  he  did  not  say  in  words  he  would  not 
pay.  Again,  the  judge  in  his  charge  assumes,  and  in  effect 
charges  the  jury,  that  a  credit  had  been  given  to.  the  de- 
fendant and  discontinued,  and  the  defendant  told  the  gate 
tender  to  charge  the  toll,  &c.  The  case  will  not  support 
this.  The  company  did  not  sanction  the  gate  tender's 
giving  credit.  The  defendant  did  not  say,  many  times, 
"  Charge  my  toll."  The  jury  must  have  been  misled  by 
this  portion  of  the  charge,  as  to  some  of  the  penalties  at 
least 

Edmn  AUeriy  for  the  respondent. 

I.  The  court  properly  overruled  the  offer  to  show  that 
the  defendant ''  forced  the  gate  on  two  of  these  occasions." 
1.  The  action  was  brought  to  recover  the  penalty  provided 
for  by  laws  of  1855,  page  874,  §  3.  2.  By  the  act  incor- 
porating the  plaintiff,  (Latvs  of  1844,  p,  437,  §  20,)  a 
penalty  of  $10  is  provided  and  given,  where  any  per- 
son ''forcibly  or  fraudulently  passes  any  gate  withoat 
having  paid  the  legal  toll.''  Under  the  pleadings  and  the 
provisions  of  the  statute,  the  plaintiff  was  not  entitled  to 
show  that  the  defendant  had  incurred  a  penalty  under  a 
statute  not  counted  upon  in  its  complaint.  If  such  proof 
had  been  allowed  and  a  recovery  had,  it  would  not  have 
barred  an  action  under  the  last  cited  statute  for  the  same 
penalty.  In  actions  of  slander,  actionable  words,  not 
alleged  in  the  declaration,  Cannot  be  proved  to  show  malice, 
for  the  reason  '*  the  plaintiff*  will  be  allowed  to  recover 
damages  for  an  injury,  when  the  recovery  will  not  be  a  bar 
to  another  action  for  the  same  cause."  {Boot  v.  Lowndegj 
6  HUl,  518,  519.  GampbeU  v.  ButU,  3  N.  T.  173.)  Nor 
should  the  plaintiff  in  the  present  case  have  been  allowed 
to  prove  a  penalty  not  counted  upon,  to  show  the  intent, 
even,  with  which  the  defendant  passed  the  gate.    But  this 
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purpose  was  not  even  avowed  by  the  plaintiff's  counsel, 
and  no  limitation  was  given  to  the  inquiry. 

II.  The  court  properly  overruled  the  objection  to  the 
question  put  to  the  defendant :  *'  Did  you  intend  to  pay 
your  toll  ?"  1.  The  penalty  given,  and  for  which  the  ac- 
tion was  brought,  is  based  upon  the  intention  of  the  party, 
and  not  merely  upon  his  passing  the  gate  without  paying 
the  toll.  In  an  action  to  set  aside  an  assignment  made 
for  the  benefit  of  creditors,  on  the  ground  of  fraud,  the 
assignor  may  be  permitted  to  testify  as  to  his  actual 
intent  in  executing  the  same.  (^Mathews  v.  Pmltney 
et  alj  33  Barb.  127.  Seymour  et  al  v.  WiUon  et  aZ.,  14 
N.  T.  567.) 

III.  The  charge  of  the  judge  to  the  jury,  and  his  refusal 
to  charge  as  requested,  were  proper,  and  should  be  sus- 
tained. The  charge  was  quite  as  favorable  for  the  plain- 
tiff as  the  plaintiff  was  entitled  to.  1.  The  court  charged 
*'  that  ordinarily  a  man  who  passes  a  gate  without  paying 
toll  is  liable  for  the  penalty,  as  his  intention  not  to  pay  is 
sufficiently  indicated  by  the  act  itself."  2.  The  court  then 
charged  substantially  that  the  intention  thus  indicated 
might  be  changed  by  showing  that  credit  had  been  given 
and  discontinued,  that  the  passenger  was  well  known  and 
responsible,  (and  resided  near  the  gate  as  was  proven  in 
this  case,)  that  the  toll  gatherer  was  requested  to  charge, 
and  the  passenger  was  allowed  repeatedly  to  pass ;  the 
question  was  for  the  jury,  whether  the  passenger  merely 
intended  to  obtain  credit.  The  question  was  one  for  the 
jury,  and  was  fairly  submitted  to  them.  The  evidence  in 
the  case  was  such  that  the  question  of  intent,  and  leave  to 
pass  also,  was  properly  submitted  to  the  jury.  The  con- 
flicting evidence  madie  the  question  of  intent  one  of  fact 
for  the  jury.  The  witnesses  were  before  them,  and  their 
finding  on  the  evidence  is  conclusive.  That  passing  the 
gate  without  paying  toll,  though  demanded,  is  not  conclu- 
sive as  to  the  intent,  is  apparent  from  the  wording  of  the 
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act.  Had  that  been  the  intention  of  the  legislature  it 
would  have  been  so  expressed.  The  question  of  intent  is 
one  of  fact,  and  not  of  law,  and  therefore  the  court  prop- 
erly left  the  question  to  the  jury,  and  also  properly  refused 
to  charge  as  a  question  of  law,  as  requested  by  the  plain- 
tiff's counsel.  Questions  arising  upon  conveyances  and 
transfers  of  property,  as  to  whether  they  are  fraudulent  or 
not,  are  made  to  depend  upon  the  intent  of  the  parties  by 
statute,  and  are  decided  as  questions  of  fact,  except  in 
some  cases  where  they  are  held  to  be  fraud  in  law.  See 
the  reasoning  of  the  court  in  Seymour  v.  WtUoHy  (14  N.  Y. 
568.)  The  intention  not  to  pay  toll,  as  the  court  held  in 
this  case,  is  ordinarily  indicated  by  a  party  passing  a  gate 
without  paying  toll*  This  intention  is  inferred  from  the 
fact  that  he  did  not  pay.  It  is  an  inference  merely, 
and  may  be  erroneous.  The  party  alone  knows  his  in-* 
tention,  and  it  is  proper  for  him  to  state  his  intention, 
and  for  the  jury  to  give  such  weight  as  they  think  it  en- 
titled to. 

IV.  A  verdict  on  a  case  will  not  be  set  aside  for  the  rei^ 
son  that  improper  evidence  was  received  (or  proper  evi-* 
dence  excluded)  if  the  court  can  see  that  such  evidence 
could  not  have  any  influence  upon  the  verdict,  or  a  recov^ 
ery  cannot  be  had  in  the  case.  (12  W.  B.y  404.  1  JfftB, 
118.)  Under  this  point  we  desire  to  raise  the  question 
whether  the  plaintiff  can  maintain  the  action.  1.  By  the 
act  of  incorporation  the  plaintiff  is  created  a  road  com-> 
pany — neither  a  plank  or  turnpike  road  by  any  express 
provision.  2.  The  penalty  sought  to  be  recovered  in  this 
action,  is  given  to  '^  any  turnpike  or  plank-road  company," 
not  to  any  road  company  that  may  be  privileged  to  erect 
a  gate  and  collect  toll  under  a  special  charter.  The  plain- 
tiff is  not  within  the  act^  except  by  intendment  or  implica* 
tion ;  and  to  hold  that  it  could  maintain  this  action, 
would,  in  effect,  be  creating  a  penalty  by  implication, 
which  should  not  be  done.     (Janes  v.  Estis,  2  John.  379.) 
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This  point  was  taken  at  the  trial  and  overruled j  and  if 
well  taken,  the  objection  is  valid  to  a  recovery,  and  a  new 
trial  should  not  be  granted. 

By  the  Court,' MvLLis,  J.  On  the  18th  of  November, 
1861,  the  defendant  was  notified  that  he  must  pay  toll 
for  passing  gate  TSo,  9  on  the  plaintifi'*8  road.  He  told 
the  gate-keeper  that  the  company  owed  him.  The  latter 
said,  in  reply,  that  he  knew  nothing  of  that,  but  would 
see  the  directors,  and  charge  the  toll  till  then.  He  after* 
wards  saw  the  directors,  and  told  the  defendant  that  *hi8 
orders  were  to  charge  toll  to  no  man.  This  notice  waeP 
given  about  the  23d  of  December,  1861.  It  was  after  this 
that  the  defendant  passed  through  the  gate  repeatedly, 
not  paying  toll,  upon  demand  of  it;  saying,  on  one  occasion,. 
^^  charge  if  These  facts  are  sworn  to  by  the  keeper,  and 
not  denied. 

The  statute,  (2  It.  8.  512,  §  156,)  giving  the  penalties: 
sought  to  be  recovered  in  this  case,  is  as  follows :  ^^  Any 
person  who  shall  pass  any  turnpike  or  plank-road  gate 
without  paying  the  toll  required  by  law  and  with  intent  to* 
avoid  the  paynient  thereof,  stiall,  for  each  offense,  forfeit 
and  pay  to  the  corporation  injured  thereby,  ten  dollars/' 
The  passing,  by  the  defendant,  is,  as  I  have  shown,  clearly 
proved,  and  that  he  did  'not  pay  tolL  The  only  remain- 
ing fact  to  be  proved  is  the  intent  to  avoid  the  payment 
of  toll.  The  learned  justice  charged  correctly  when  he 
told  the  jury  that  a  man  who  passed  the  gate  without  pay- 
ing the  toll  is  liable  for  the  penalty,  as  his  intention  not 
to  pay,  is  sufficiently  indicated  by  the  act  itsel£  K  the 
charge  had  ended  here,  there  could  have  been  no  contro- 
versy in  regard  to  it  But  the  learned  justice  proceeds  to  say 
that  when  a  credit  has  been  given  and  discontinued,  and 
the  passenger  is  responsible  and  well  known,*  and  tells  the 
gate-keeper  to  charge  the  toll,  if  ihe  company  thereafter 
allows  him  to  pass,  the  question  will  be  whether  the  passen^ 

Vol.  LXn.  39 
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ger  intended  not  to  pay,  or  merely  to  obtain  thereby  a  credit ; 
and  that  if  the  jury  are  satisfied  that  the  defendant  onlj 
intended  to  obtain  a  credit,  he  will  not  be  liable  to  the 
action.  The  learned  judge  did  not,  I  apprehend,  in  the 
hurry  and  confusion  of  the  trial,  consider  the  conse- 
quences of  the. proposition  thus  put  forth,  or,  I  am  quite 
sure,  he  would  have  qualified  the  part  of  the  charge  re- 
ferred to,  in  some  important  particulars. 

A  plank- road  or  turnpike  company  has.  two  modes  to 
enforce  the  payment  of  toll  by  those  passing  its  gates. 
One  is  by  closing  its  gates  and  preventing  the  traveler 
from  getting  through  until  he  pays ;  the  other,  by  suing 
for  the  penalty,  those  passing  and  not  paying  after  demand 
of  the  toll  In  this  case,  the  defendant  had  been  informed 
he  could  not  have  credit.  The  learned  judge  does  not,  in 
terms,  say  that  the  defendant  could  compel  the  plaintiff 
to  let  him  have  credit;  but  the  charge  put  forth,  substan- 
tially, that  proposition.  Cah  a  passenger,  because  he  is 
responsible  and  well  known,  compel  a  plank-road  com- 
pany to  give  him  a  term  of  credit  on  tolls,  against  a  reso- 
lution of  its  directors?  I  apprehend  not  When  credit 
has  been  given,  notice  of  t&e  intention  to  continue  it 
no  longer  should  be  clearly  given.  But  when  notice  is 
thus  giv.en,  no  pretense  is  left  to  the  passenger  by  which 
he  can  insist  on  credit.  When  further  credit  is  withdrawn 
the  passenger  must  pay. 

But  it  is  said,  a  credit  having  once  been  given  and  with- 
drawn, and  the  passenger  responsible  and  well  known, 
disproves  the  intent  not  to  pay,  if  a  direction  is  given 
to  charge.  If  a  jury  can  infer  from  these  circumstances 
an  intent  to  pay,  or  rather  the  absence  of  an  attempt  not 
to  pay,  then  very  well  known  and  responsible  men  can 
pass  the  gate  of  a  turnpike  company  and  escape  the  pen- 
alty if  they  tell  the  keeper'to  charge  it.  Although  the 
company  resolves  that  credit  shall  no  longer  be  given,  yet 
it  is  compelled  to  give  credit  to  all  persons  answering  to 
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the  description  aforesaid,  because  the  penalty  cannot  be 
enforced. 

No  question  of  intention  to  obtain  credit  can  arise  on 
the  facts  of  this  case.  The  company  had  done  all  in  its 
power  to  inform  the  defendant  that  credit  would  no  longer 
be  given.  There  was  no  longer  any  room  left  for  a  ques- 
tion of  intent  on  the  subject  of  credit,  unless  it  is  pos- 
sible for  a  traveler  to  compel  the  giving  of  credit 

The  attention  of  the  jury  was  withdrawn  from  the  real 
issue  in  the  case  and  directed  to  another  which  could  not 
arise  in  it,  on  the  facts  proved. 

All  ground  for  pretense .  of  credit  had  been  removed 
several  days  before  the  day  on  which  the  first  penalty 
accrued.  The  defendant  having  passed  the  gate  without 
paying  toll,  after  demand,  the  law  presumes  the  intent  to 
be  not  to  pay.  The  oath  of  the  defendant  cannot  over- 
come this  presumption,  on  the  evidence  in  this  case.  And 
if  the  jury  should  find  the  absence  of  such  intent,  I  should 
set  the  verdict  aside  as  against  evidence. 

A  plank-road  company  is  not  bound,  after  withdrawing 
credit  from  a  pasenger,  to  close  its  gates  against  him,  in 
order  to  prevent  an  inference  of  intent  fo  give  credit 
Having  done  its  duty  by  giving  notice  that  no  further 
credit  will  be  given,  it  may  leave  him  to  pass  through  if 
he  will ;  and  if  he  does  pass,  the  inference  is  that  he 
intends  not  to  pay. 

If  the  defendant,  when  sued  for  a  penalty,  may  set  up 
the  giving  of  credit,  his  solvency,  Und  the  fact  that  he  was 
well  known  and  told  the  keeper  to  charge  it,  it  follows 
that  he  must  prove  these  several  propositions.  The  plain- 
tifi*  may  rebut  them,  and  thus  issues  somewhat  anomalous 
will  be  introduced  in  these  cases,  as  troublesome  as  they 
are  unnecessary. 

But  the  great  objection  to^the  charge  is,  that  it  tolerates 
and  invites  violations  of  the  rights  of  these  corporations. 
It  leaves  them  entirely  at  the  mercy  of  those  passing  the 
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gates,  without  any  mode  of  protecting  themselves,  except 
by  keeping  their  gates  closed  all  the  time — a  thing  both 
burdensome  and  uncalled  for. 

Did  the  facts  of  this  case  present  a  fair  question  whether 
the  defendant,  when  he  passed  the  gate,  did  not  suppose 
he  was  being  charged  in  account  with  his  toll,  it  would 
have  been  highly  proper  to  submit  it  to  the  jury.  But  on 
the  facts,  there  was  no  basis  on  which  to  rest  any  such 
proposition. 

Without  examining  any  other  of  the  questions  in  the 
case,  I  think  the  judgment  should  be  reversed  and  a  new 
trial  ordered ;  costs  to  abide  the  event 

[Onondaga  Obnbbal  Tbbm,  April  7,  186S.    Attm,  MuUm,  Morgan  and 
JSoMff,  Justices.] 
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A  justice  of  the  peace,  having  two  offices,  in  his  town,  one  at  B.  and  one  at 
H.,  at  which  courts  were  held  and  sununonses  made  re  tumble  alternately, 
issued  a  summons  returnable  at  his  office  in  H.,  on  a  day  named.  The  con- 
stable, in  serving  the  summons,  pretended  to  read  it,  or  state  its  contents,  to 
the  defendant ;  according  to  which  statement  the  process  was  retamable  at 
the  office  of  the  justice  in  B.  The  summons  was  returned  personallj  servecL 
The  defendant  failing  to  appear  at  H.,  on  the  return  day,  a  judgment  wis 
there  rendered  against  him,  in  his  absence.  KM  that  the  process  was  not 
duly  served,  and  hence  the  justice  never  acquired  jurisdiction  of  the  person 
of  the  defendant. 

If  process  has  been  defsotively  served,  or  not  served  at  all,  the  defendant  can- 
not come  into  court  and  by  plea  or  answer  set  up  such  defect  or  want  of 
service,  to  defeat  the  action  The  issue  to  be  joined  and  tried  relates  to  the 
merits,  and  not  to  the  practice  in  the  suit. 

But  the  defendant  may  come  in,  and  by  affidavit  show  the  error,  and  aA  a 
dismissal  of  the  proceedings ;  and  if  ihe  justice  disregards  his  objections 
he  may,  on  i^peal  from  the  judgment,  have  a  review  of  the  question^  and 
thus  obtain  the  relief  denied  him  in  the  court  below. 

If  the  defendant  has  no  notice  of  the  suitj  before  judgment^  then  his  only 
remedy  Is  by  appeal,  under  section  8G6  of  the  Code. 
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On  an  appeal  under  that  section,  the  defendant  may,  by  affidaTit,  allege  the 

defect  or  want  of  sendee  of  the  sammons ;  and  if  the  error  so  alleged  is 

established,  relief  will  be  granted. 
It  is  erroneous  to  hold  that  a  constable  may,  by  a  folse  return  of  personal  seiv 

Tioe  of  prooess  when^  none  was  in  fact  made,  enable  a  Justice  to  render  a 

judgment  against  the  defendant  which  the  latter  cannot  avoid  or  get  rid  of, 

unless  he  shows,  afflrmatlyely,  a  valid  defense,  or  that ''  manifest  iigustice 

has  been  done." 
The  return  of  a  constable  is  presumptive  evidence  of  the  service  of  process  in 

the  manner  stated  in  the  return.    But  such  presumption  may,  at  the  proper 

time  and  in  the  proper  manner,  be  overcome. 
As  against  the  party  instituting  proceedings,  it  should  be  competent  to  show 

that  certificates  of  public  officers,  designed  to  confer  jurisdiction^  are  false 

or  Ihkudulent.    Fer  Mulun,  J. 

APPEAL,  by  the  defendant  from  a  judgment  of  the 
county  court  of  Oswego  county. 
The  action  was  commenced  in  a  justice's  court,  by  sum- 
mons issued  by  Mars  bearing,  Esq.,  a  justice  of  the  peace 
of  the  town .  of  Hastings,  in  the  county  of  Oswego,  on 
the  14th  day  of  June,  1860,  and  returnable  on  the  18th 
day  of  June,  1860,  at  his  office  at  Central  Square,  (Hast- 
ings,) in  said  town.  The  justice  had  two  offices  at  which 
he  made  his  summonses  returnable,  and  held  his  courts 
alternately,  one  at  Central  Square,  in  said  town,  and  one 
at  Brewerton,  three  and  a  half  miles  distant  from  Central 
Square.  The  summons  was  served  by  D.  Buxton,  con- 
stable, who  served  it  by  pretending  to  read  it  to  the  de- 
fendant, or  by  stating  the  contents  thereof.  The  constable 
stated  to  the  defendant,  that  the  summons  required  him 
to  appear  at  the  office  of  said  justice  at  Brewerton,  in  said 
town,  on  the  18th  day  of  June,  1860,  at  9  o'clock  a.  m. 
On  the  18th  day  of  June,  1860,  the  defendant  appeared 
at  the  justice's  office  at  Brewerton,  at  the  time  said  sum- 
mons was  stated  to  be  returnable,  and  there  waited  one 
full  hour  after  9  o'clock,  and  the  justice  or  plaintiff  not 
appearing  the  defendant  supposed  the  suit  abandoned,  and 
returned  to  his  business.  Some  five  days  afterwards,  he 
saw  the  justice  at  Syracuse,  and  on  inquiry,  learned  from 
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him,  that  on  the  18th  day  of  June  aforesaid,  said  action 
was  called  at  the  justice's  office  at  Central  Square,  and 
adjourned  on  motion  of  the  plaintiff.  On  the  adjourned 
day  the  plaintiff  appeared  and  proceeded  with  the  case, 
and  obtained  a  judgment  against  the  defendant  for  $22, 
damages  and  costs. 

The  defendant  appealed  to  the  county  court  of  the  county 
of  Oswego,  from  said  judgment,  and  alleged  error  in  fact. 
The  county  court  affirmed  the  judgment.  The  court  in- 
timated on  the  argument  of  the  case,  that  it  could  not 
relieve  the  appellant,  as  it  did  not  appear  that  injustice 
had  been  done  him  by  the  judgment.  On  the  statement 
of  the  appellant's  attorney,  that  it  was  a  case  of  error  in 
fact,  and  that  he  claimed  a  reversal  of  the  judgment  as  a 
right,  on  th^  ground  of  such  error,  the  court  atated  that 
the  return  of  the  constable  gave  the  justice  jurisdiction 
and  was  conclusive,  and  the  defendant  having  been  in- 
formed of  the  time  to  which  the  cause  was  adjourned,  if 
he  did  not  appear  it  was  his  own  fault 

B.  Q-,  Letoia^  for  the  appellant 

L  This  case  was  taken  to  the  county  court,  upon  appeal 
from  a  judgment  rendered  in  a  justice's  court,  upon  error 
in  fact,  alleging  that  the  summons  was  not  served  on  the 
defendant,  and  that  he  had  no  notice  of  the  action  or  any 
proceeding  against  him  until  the  suit  bad  been  called  and 
adjourned,  on  motion  of  the  plaintiff.  That  if  the  sum- 
mons was  pretended  to  be  served,  it  was  so  improperly 
served,  and  in  such  a  manner  as  not  to  apprise  the  defend- 
ant of  its  nature  and  effect,  and  the  defendant  was  there- 
by misled  to  his  injury. 

n.  It  is  not  entirely  clear  from  the  return,  whether 
there  were  three  summonses  or  but  one.  The  justice  in 
his  original  return  points  out  one  issued  on  the  14th  day 
of  June,  and  returnable  on  the  18th  day  of  June^  at  Cen- 
tral Square.    In  his  affidavit  made  in  the  cas^^  he  points 
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out  one  issued  on  the  14th  day  and  returnable  on  the  19th 
day  of  June,  at  Central  Square.  The  constable  served 
one,  which  he  states  in  his  return  to  have  been  returnable 
at  Brewertou,  on  the  18th  day  of  June,  a  place  difierent 
from  that  where  those  mentioned  by  the  justice  were  return- 
able, and  the  justice  repeats,  in  his  affidavit,  that  the  sum- 
mons was  returnable  on  the  19th  day  of  June,  at  Central 
Square. 

III.  Whether  the  constable  had  the  three  summonses 
pointed  out  by  the  return  and  affidavits,  and  only  served 
the  one  returnable  at  Brewerton,  or  whether  he,  through 
mistake,  or  with  intent  to  mislead  the  defendant,  served 
the  one  returnable  at  Central  Square,  improperly  and  in- 
correctly, is  left  entirely  in  the  dark,  and  nothing  ap- 
pears on  the  part  of  the  respondent  or  the  constable,  to 
explain  those  acts  or  enlighten  in  the  matter;  and  no 
rea&on  is  assigned  why  they  are  not  explained ;  or  whether 
the  constable,  as  he  might  have  done,  made  his  return  on 
the  wrong  summons. 

IV.  That  a  summons  was  served  on  the  defendant,  re- 
quiring him  to  appear  at  Brewerton,  is  nowhere  disputed; 
and  the  precise  manner  in  which  the  constable  served  it, 
seems  to  be  admitted,  and  is  not  denied.  And  that  no 
summons  was  ever  served  on  the  defendant  in  favor  of  the 
plaintifi*,  to  appear  at  Central  Square  or  any  other  place, 
is  nowhere  disputed  or  denied.    These  facts  are  conclusive. 

V.  The  statute  points  out  the  mode  of  service  to  be  pur- 
sued by  the  constable,  which  is  by  reading  the  same  to 
the  defendant.  This  means  reading  the  summons  as  it 
really  is,  and  not  falsely  or  incorrectly,  or  by  omitting  an 
important  portion  of  it,  and  substituting  something  outside 
the  summons,  which  will  mislead  the  defendant,  and  de- 
prive him  of  his  day  in  court;  and  other  service  not 
directed  by  statute,  is  in  fact  no  service,  legally  speaking. 
(2  B.  S.  160,  §  15.) 

YL  If  the  constable  served  the  summons  mentioned  in 
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the  justice's  return,  or  in  his  affidavit,  it  is  certain  that  be 
eervod  it  improperly  and  incorrectly,  and  not  as  required 
by  statute.  The  constable  might  return  the  summons 
personally  served,  and  still  be  unable  to  make  a  truthful 
Affidavit  that  he  served  it  properly,  and  as  pointed  out  by 
statute. 

VjUL  The  return  of  the  constable  is  so  far  conclusive, 
that  if  nothing  to  the  contrary  is  shown,  and  no  irregulari- 
ties appear,  it  gives  the  justice  jurisdiction  to  proceed  in  ^ 
the  action,  and  his  judgment  cannot  be  controverted  col- 
laterally, on  that  ground.  But  when,  on  appeal  upon 
error  in  fact,  the  fact  appears  conclusively  and  undisputed 
that  the  eummoiis  was  not  personally  served,  or  so  defec- 
tively and  improperly  served  as  not  to  be  a  compliance 
of  the  statute,  the  judgment  will  be  reversed  as  entirely 
void.  {Fitch  V.  Devlin,  16  Barb.  47.  New  York  and  Erie 
Railroad  v.  Purdg  4k  Adame,  18  id.  574.  Wheeler  v.  The 
Harlem  BaHroadj  dte,y  24  id,  414.  OarroU  v«  Goelin;  2  E.  2>. 
Smith,  376.  Kendall  v.  Washbum,  14  Sow.  Fr^  380.  10 
Wend.  300.    17  trf.  93.)    . 

Vni.  This  right  of  the  defendant  is  not  waived  or  cured 
by  the  casua;!  su^estidns  out  of  court,  as  to  the  time  to 
which  the  suit  had  been  adjourned.  These  suggestions 
were  of  no  legal  importance,  and  the  justice  has  no  right 
to  act  upon  his  own  knowledge  or  facts  picked  up  out  of 
court.  The  defendant  had  a  right,  even  upon  this  in- 
JFormation,  to  have  appeared  in  court  and  made  his  objec- 
tions to  the  jurisdiction,  or  to  plead  the  want  of  service 
of  process ;  and  nothing  is  waived  by  his  default  in  not 
appearing ;  and  the  objections  are  now  taken  on  this  ap- 
peal. Begular  jurisdiction  must  first  be  obtained  of  the 
person  of  the  defendant ;  otherwise  the  proceeding  will 
be  irregular  and  void,  and  the  defendant  ts  not  bound  to 
take  notice  of  any  subsequent  proceeding.  (Tennt/  v.  FiUr^ 
8  Wend,  567.  Kimball  v.  Mack,  10  id.  497.  Fanning  v. 
Trowbridge,  5  Silly  428.    Leeter  v.  Orartf,  6  Denio,  81.) 
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IX.  The  right  of  the  defendant  to  be  relieved  in  ewes 
like  the  present,  npon  assignment  of  error  in  fieict,  haa 
always  been  secured  in  some  form ;  and  all  judgments  ren* 
dered  upon  such  error,  have  uniformly  been  reversed  and 
declared  void  by  the  court,  whenever  such  wrors  have 
been  made  to  appear.  {Harvey  v.  Bieketty  15  John.  87. 
Rou  V.  Smith,  4  GoweUy  17.  Brusn  v.  Bokee^  4  DewiOy  5&. 
12  Wend.  167.) 

X  Whether  the  summons  was  so  defectively  served  as 
not  to  be  a  compliance  with  the  statute,  or  whether  it  was 
not  served  at  all,  though  in  either  case,  it  is  retunaed  per-, 
son  ally  served,  there  can  be  no  difference  as  to  the  effect 
If  the  return  be  impeached  or  disproved  at  all,  it  can  in 
either  of  the  above  cases ;  and  it  seems  that  upon  authority 
it  can  be  disproved  in  either  case.  (7  Haw.  Pr,  297. 
16  id.  567.)  Judgments  in  justices'  courts,  at  this  day^  have 
became  of  some  importance,  and  to  take  the  position  that 
because  the  constable  returns  the  summons  personally 
served,  the  party  is  concluded  and  has  no  remedy,  when 
in  fact  the  summons  has  not  been  served,  and  the  defend- 
ant is  ignorant  of  any  proceeding  against  him,  is  too 
inequitable  and  absurd  to  be  admitted.  The  same  statute 
that  makes  the  return  of  the  constable  authority  for  the 
j  ustice  to  proceed,  says  the  defendant  shall  be  served  with 
the  summons  by  its  being  read  to  him  by  the  officer  who 
served  it ;  and  a  violation  of  either  would  oust  the  justice 
of  jurisdiction  when  the  fact  appears. 

XL  If  the  summons  mentioned  in  the  affidavit  of  the 
justice  is.  the  one  upon  which  the  judgment  was  rendered 
in  this  action,  as  stated  in  said  affidavit,  then  certainly  the 
whole  proceeding  is  void,  as  the  summons  is  returnable 
five  days  from  the  time  it  was  issued,  and  such  a  summons 
is  not  authorized  by  statute,  and  void.  (2  B.  S.  204^ 
§  292.  9  Barb.  60.  13  id.  634)  The  defendant  not  ap- 
pearing ih  the  court 'below,  raises  this  jurisdictional  ques- 
tion on  appeal 
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Xli,  The  case  is  clearly  one  in  which  the  defendant 
should  have  been  relieved  on  appeal,  and  the  judgment 
of  the  county  court  should  be  reversed. 

0.  W,  Avery  J  for  the  respondent. 

The  only  error  complained  of  on  the  part  of  the  appel- 
lant was  that  the  constable  who  served  the  summons 
stated,  at  the  time  of  the  service  thereof,  that  it  was  re- 
turnable before  said  Justice  Neariug,  at  Brewerton,  in  said 
town,  instead  of  Central  Square,  in  said  town.  The  county 
court  properly  affirmed  the  judgment  of  the  justice. 

1.  The  case  shows  the  summons  properly  issued,  served 
and  returned  ;  and  if  so,  the  appellant  could  not  take  ad- 
vantage of  the  falsity  of  the  return  in  the  action  in  which 
it  was  made.  The  return  of  the  officer  is  the  evidence 
upon  which  the  statute  authorizes  and  requires  the  justice 
to  proceed,  and  if  the  return  be  false,  the  appellant's  only 
remedy  is  against  the  constable  for  a  false  return.     {See 

1  Cowen*s  Treatise,  355,  3d  ed. ;  3  Wend.  202,  204,  205 ; 
14  John.  481 ;  2  Uotoen,  413.) 

II.  A  defendant  must  not  only  excuse  his  default, 
under  section  366  of  the  Code,  but  he  must  go  further.  I 

He  must  show  that  manifest  injqstice  has  been  done.  A 
bare  affidavit  of  merits  is  not  sufficient.  Facts  must  be 
stated,  and  not  conclusions.  To  enable  the  court  to  see 
that  such  injustice  exists,  the  nature  of  the  defense  must 
be  made  to  appear.     {See  §  366  of  the  Code  ;  18  Barb,  387 ; 

2  E.  2>.  Smith,  128.)  Nothing  of  the  kind  appears  in  the 
case.  The  affidavit  of  the  justice,  which  was  read  on  the 
argument  before  the  county  court,  shows  that  the  justice, 
the  day  after  the  summons  was  returnable,  informed  the 
appellant  of  the  facts  with  reference  to  the  suit ;  that  it 
had  been  adjourned,  and  that  he  could  appear  on  the  ad- 
journed day  and  answer  and  defend ;  also  that  he  saw 
him  on  the  morning  of  the  trial  at  the  place  where  the 
<;au8e  was  to  be  tried,  and  again  informed  him  that  the 
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suit  was  to  be  called,  and  that  he  could  appear  and  defend* 
This  he  declined  to  do.  The  case  then  shows  that  instead 
of  manifest  injustice  being  done  him,  manifest  justice  was 
done  him^  and  nothing  more.  Hence  the  judgment  of  the 
justice,  and  that  of  the  county  court,  should  be  affirmed. 

By  the  Gourty  Mullin,  J.  The  defendant  and  Parker 
both  swear  that  the  summons  was  served  on  the  defendant 
by  the  constable  stating  to  the  defendant  the  contents,  and 
that  by  such  statement  it  was  returnable  at  the  office  of  the 
justice  in  Brewerton  on  the  18th  of  June,  then  instant,  at 
9  A.  M.  The  summons  issued  by  the  justice  was  returnable 
on  the  day  and  at  the  hour  aforesaid,  at  his  office  in 
Hastings,  and  the  summons  so  returnable  was  returned 
personally  served  by  the  constable.  The  return  of  the 
constable  is  presumptive  evidence  of  the  service  of  prpcess 
in  the  manner  stated  in  the  return.  But  such  presiimption 
may,  at  the  proper  time  and  in  the  proper  manner,  be 
overcome.  We  have  the  oaths  of  two  competent  witnesses 
that  the  return  is  false,  and  the  constable  has  not  ventured 
to  support  it.  Under  these  circumstances  we  must  hold, 
as  matter  of  fact,  that  the  process  on  which  the  justice 
assumed  to  render  judgment  was  never  duly  or  legally 
served  on  the  defendant,  and  hence  he  never  acquired 
jurisdiction  of  the  person  of  the  defendant. 
.  The  falsity  of  the  return,  and  the  want  of  jurisdiction,  seem 
to  have  been  considered  in  the  county  court,  and  yet  that 
court  affirmed  the  judgment ;  thus  holding  that  a  constable 
T^^J^  hy  a  false  return  of  personal  service  of  process,  when 
none  was  in  fact  made,  enable  a  justice  to  render  a  judg- 
ment against  a  defendant  w}iich  the  latter  cannot  avoid  or 
get  rid  of,  unless  he  shows  affirmatively  a  valid  defense, 
or  that  manifest  injustice  has  been  done. 

I  am  unable  to  comprehend  anything  more  manifestly 
unjust  than  a  judgment  rendered  against  a  man^  which 
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binds  hifi  pereon  or  his  property,  when  not  only  no  oppor- 
tunity has  been  given  him  to  be  heard,  but  he  has  been 
actually,  and  I  think  we  are  bound  to  presume,  intention^ 
alljfj  misled  as  to  the  place  at  which  he  was  requested  to 
appear  and  answer.  The  county  court  seems  to  have  un- 
derstood the  word  ^^njustice"  in  the  366th  section  of  the 
Code,  to  refer  to  the  merits  of  the  action,  and  not  to  the 
proceedings.  But  in  this  the  county  judge  most  obviously 
erred.  The  application  before  him  was  by  affidavits  to 
correct  an  error  not  affecting  the  merits,  and  of  which  the 
justice  had  no  knowledge.  This  mode  of  proceeding  is  by 
the  statute  applicable  only  to  cases  where  the  error  does 
not  affect  the  merits ;  hence  the  injustice  to  be  redressed 
must  exist  elsewhere  than  in  the  merits.  The  affirmance 
of  the  judgment  seems  to  have  been  put  upon  another 
ground,  viz.,  that  the  justice,  before  the  return  day,  in- 
formed the  defendant  of  the  mistake  in  the  return,  and 
offered  to  let  him  come  in  on  the  adjourned  day  and  be 
heard,  which  offer  the  defendant  did  not  accept,  and  thereby 
lost  an  opportunity  to  defend,  by  his  refusal  to  appear  as 
he  might  have  done. 

Had  no  process  whatever  been  issued  against  the  defend- 
antj  it  would  not  be  claimed  that  after  notice  by  a  justice 
to  a  party,  that  he  designed  on  a  day  and  place  named,  to 
try  a  cause  between  him  as  defendant  and  another  person 
as  plaintiff,  and  render  judgment  against  him  if  he  did  not 
appear,  such  a  judgment  would  be  permitted  to  stand, 
although  the  defendant  did  not  appear.  But  where  is  the 
difference  between  the  two  cases  ?  In  the  one,  no  process 
whatever  issued,  in  the  other  it  was  not  served.  The  last 
is  as  fatal  to  the  judgment  as  the  former.  But  it  is  said 
that  the  return  of  personal  service  gave  the  justice  juris- 
diction, and  that  such  service  cannot  be  assailed  by  plea  in 
the  same  cause,  nor  in  any  collateral  proceeding.  The 
rale  alluded  to  is  a  perfectly  just  and  wholesome  one, 
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when  it  is  properly  understood  and  applied.  If  process 
has  been  defectively  served,  or  not  served  at  all,  the  de^ 
fendant  cannot  come  into  court  and  by  plea  or  answer  set 
up  such  defect  or  want  of  service  to  defeat  the  action. 
The  issue  to  be  joined  and  tried  relates  to  the  merits,  and 
not  to  the  practice  in  the  suit.  But  he  m'ay  come  in  and 
by  affidavit  show  the  error,  and  ask  a  dismissal  of  the  pro*- 
ceedings,  and  if  the  justice  disregards  his  objections  he 
may,  on  appeal  from  the  judgment,  have  a  review  of  the 
question,  and  thus  obtain  the  relief  denied  him  in  the 
court  below.  .  (  Wheeler  v.  The  New  York  and  Harlem  B.  R, 
Oo.j  24  Barb.  414.)  If  the  defendant  has  no  notice  of  the 
suit,  before  judgment,  then  his  only  remedy  is  by  appeal 
under  section  366  of  the  Code.  On  an  appeal  under  this 
section,  the  defendant  may,  by  affidavit,  allege  the  want 
or  defect  of  service,  and  if  the  error  so  alleged  is  estab- 
lished, relief  will  be  granted.  Fitch  v.  Devlin^  (15  Barb. 
4tly)  is  ati  authority  directly  in  point  on  this  proposition, 
and  decisive  of  it.  The  party  injured  by  a  fftlse  return,  as 
to  the  service  of  process,  may  maintain  an  aetion  against  the 
officer  miaking  it,  and  in  such  suit  recover  such  damages 
as  he  has  sustained  thereby.  {New  Tark  and  Erie  B.  B. 
Go.  V.  Purdjfy  18  Barb.  574,)  If  the  party  injured  lies  by 
and  permits  a  judgment  to  be  rendered  against  him,  when 
no  legal  service  has  been  made  upon  him,  he  is  remediless, 
and  justly  so.  By  lying  by  until  judgment  is  recovered, 
the  rights  of  third  persons  who  had  no  knowledge  of  the 
defect,  and  who  had  been  led  to  deal  with  the  judgment 
as  valid,  are  involved,  and  it  would  be  alike  unwise  and 
unjust  to  subject  them  to  injury  by  permitting  the  defend- 
ant to  allege  a  defect  in  the  jurisdiction  of  the  court  or 
officer  rendering  it,  when  there  was  a  prima  faeie  valid  re- 
tarn  of  sarvice.  There  is  no  such  difficulty  in  this  case. 
The  proceedings  to  review  the  judgment  are  direct — ^not 
collateral ;  the  rights  of  no  innocent  party  intervene ;  and 
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the  most  flagrant  injustice  would  be  done  if  auch  a  judg- 
ment as  this  could  be  permitted  to  stand. 

The  question  whether  the  remedy  of  the  party  is  not  by 
action  against  the  constable,  is  not  in  the  case,  and  if  it 
was  I  should  not  hesitate  to  hold  that  the  party  injured 
by  the  false  return  of  process  cannot  be  compelled  to  resort 
to  any  such  shadow  for  relief.  'So  plaintiff  ought  to  be 
permitted  to  retain  the  profits  of  official  rascality,  and  be 
enabled  to  say  to  the  defendant,  ^^It  is  true,  you  are  cheated, 
and  I  am  enjoying  the  benefits  of  the  fraud,  but  you  must 
not  come  to  me  for  redress ;  go  to  the  officer  through 
whose  villainy  I  obtained  the  advantage ;  if  he  is  insolvent, 
it  is  your  misfortune,  not  my  fault"  The  day,  I  trust,  has 
gone  by  when  such  an  answer  can  be  given  to  an  injured 
party,  by  him  who  has  received  the  benefits  of  the  injury. 
(Ellsworth  V.  Campbell,  31  Barb.  134.  Sharp  v.  The  Mayor 
of  New  York,  Id,  578.) 

It  is  necessary  that  faith  be  given  to  official  action ;  that 
for  the  purpose  of  conferring  jurisdiction  on  courts  or 
officers,  certificates  of  officers  should  be  prima  facie  suffi- 
cient ;  and  that  all  persons  other  than  the  party  for  whose 
benefit  the  proceeding  is  instituted,  should  be  protected 
by  such  certificates.  But  as  against  the  party  himself  it 
should  be  competent  to  show  that  such  certificates  are 
false  or  fraudulent;  that  courts  should  have  power  to  con- 
trol the  Action  of  their  officers,  so  as  to  promote  justice, 
not  defeat  it  While  it  is  not  consistent  with  legal  prin- 
ciples to  permit  a  defendant,  by  plea,  to  assail  service  of 
process,  it  should  be  competent  to  do  it  by  motion — ^to  in- 
voke the  authority  which  the  court  has  over  its  ministerial 
officers  to  protect  him  against  manifest  wrong. 
•  In  this  case  the  remedy  by  appeal  is  clearly  given,  and 
the  evil  is  one  designed  to  be  remedied  in  the  manner 
pursued  in  this  case.  And  as  no  legal  service  was  ever 
made,  the  court  below  should  have  given  the  defendant 
'  relief. 
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Baulec  9.  New  York  and  Harlem  Bailroad  Company. 

The  judgment  of  the  county  court  and  and  that  of  the 
justice  should  be  reversed,  and  a  trial  had  before  the  justice 
who  issued  the  process. 

[Jbffbrbon  Gbvebal  Tbbm,  October  7, 1862.    Muttin,  Korgim  and  Binoon, 
JusUces.] 


Mabt  Baulec,  administratrix,  &c.,  v%.  The  New  Yobk  and 

Harlem  Bailroad  Company. 

A  locomotive  upon  the  defendant's  railroad  was  thrown  off  the  track,  by  rea- 
son of  a  switch  being  misplaced,  and  the  engineer  killed.  In  an  action 
brouj^ht  by  his  administratrix,  against  the  company,  to  recover  damages  on 
the  ground  that  the  death  of  the  engineer  was  caused  by  the  negligence  of 
the  switch-tender,  whom  the  defendant  retained  in  its  employ  after  it 
knew  that  he  was  careless  and  incompetent ;  Kdd  that  after  evidence  had 
been  given,  suflScient  to  justify  the  inference  that  the  switch  was  wrongly 
placed  by  the  switchman,  it  was  error  to  reject  the  defendant's  offer  to  show 
that  it  was  probable  the  switch  had  been  changed  by  some  one  else,  in  the 
absence  of  the  switchman. 
And  it  appearing  A*om  the  evidence,  that  the  misplacing  of  a  switch,  by  the 
Same  switchman,  had  caused  an  accident,  on  a  former  occasion,  notwith- 
standing which,  the  defendant  had  retained  the  switchman  in  its  employ ; 
SM  that  the  defendant  should  have  been  allowed  to  prove  that  after  the 
previous  accident,  an  investigation  was  made,  by  a  track-master,  who  re^ 
ported  to  the  company  that  the  switchman  was  free  from  negligence,  in  re- 
spect to  that  accident. 
Intelligent  men,  of  good  habits,  who  are  engineers,  or  brakekmen,  or  switch- 
-men on  railroads,  are  not  required  to  be  invariably  discharged  by  their 
employers  for  the  first  error  or  act  of  negligence,  such  employees  commit ; 
nor  will  railroad  companies  necessarily  be  liable  for  a  second  error  or  negli- 
gent act  of  a  servant,  to  all  othei*' servants  of  such  companies,  whefl  the 
latter  sustain  damages  by  reason  thereof.    Ptfr  Balcoh,  J. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
on  a  verdict,  and  from  an  order  refusing  to  grant  a 
new  trial. 

The  action  was  brought  by  the  plaintiff,  as  administra- 
trix of  Thomas  Hammond,  deceased,  against  the  defend- 
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Mrt  for  negligence  in  causing  the  death  of  her  intestate. 
The  deceased,  at  the  time  of  his  death,  was  in  the  defend- 
ant's employ,  and  the  accident  which  caused  his  death 
was  due  to  the  negligence  of  another  servant  of  the  com- 
pany in  misplacing  a  switch.  This  servant  (McGerty,)  it 
was  claimed  by  the  plaintifi^  was  known  to  the  defendant 
as  a  negligent  person,  whose  carelessness  had  caused  a 
former  accident.     The  facts  are  stated  in  the  opinion. 

The  action  was  tried  before  a  jury,  at  the  circuit,  who 
found  a  verdict  in  favor  of  the  plaintiflf,  for  J3000. 

A\  F.  Wallace^  for  the  appellant 

E,  Oowen,  for  the  respondent. 

Bt/  the  Courty  Balcom,  J.  The  verdict  in  this  action 
was  recovered  by  the  plaintiff  on  the  ground  that  Ham- 
mond lost  his  life  by  the  negligence  of  a  switch-tender, 
whom  the  defendant  retained  in  its  employment  after  it 
knew  he  was  careless  and  incompetent  for  such  service. 
Was  the  evidence  sufficient  to  sustain  this  proposition  ? 
Or  did  the  judge  who  presided  on  the  trial,  make  any 
erroneous  ruling  to  the  prejudice  of  the  defendant  ? 

The  locomotive  on  which  Hammond  was  fireman  was 
running  towards  New  Tork  city,  on  the  defendant's  rail- 
road, and  was  thrown  from  the  track  of  that  road,  at  about 
half  past  eight  p'clock  in  the  evening,  in  Westchester 
county,  where  the  New  York  and  New  Haven  railroad 
unites  with  the  track  going  towards  New  York  city.  The 
locomotive  was  tipped  over,  and  Hammond  was  killed. 
The  switch,  at  the  junction  of  the  two  railroads,  was  set 
right  tor  trains  running  on  the  New  York  and  New 
Haven  road ;  but  the  signal  there,  to  show  the  approaching 
engineers  the  situation  of  the  switch,  indicated  that  the 
switch  was  set  so  that  trains  on  the  defendant's  road  could 
pass  the  junction.    And  the  engineer,  being  deceived  by 
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the  signal,  did  DOt  stop  his  train, -and  his  locomotive  was 
thrown  o£F  the  track  by  the  switch  being  wrongly  set 
The  evidence  was  sufElcient  to  justify  the  inference  that 
the  switch  was  wrongly  placed  by  Patrick  McGerty,  who 
had  charge  of  it ;  but  the  judge  rejected  the  defendant's 
offer  to  show  that  it  was  probable  the  switch  had  beea 
changed  by  somebody  else,  in  the  absence  of  McGerty. 
To  that  ruling,  the  defendant's  counsel  excepted. 

I  am  of  the  opinion  the  learned  judge  erred  in  rejecting 
that  offer.  It  is  clear  that  the  action  cannot  be  sustained 
unless  Hammond  was  killed  by  reason  of  the  carelessness 
of  McGerty.  The  case  was  tried  on  that  theory;  the 
plaintiff  endeavoring  to  prove,  and  proving,  to  the  satis- 
faction of  the  judge  and  jury,  that  the  defendant  was 
guilty  of  negligence  and  wrong  by  keeping  McGerty  in 
its  employ,  as  switch-tender  at  that  switch,  after  an  ac- 
cident had  occurred  there  previous  to  the  killing  of  Ham- 
mond. It  was  therefore  material  for  the  defendant  to 
prove  that  McGerty  was  free  from  the  alleged  negligence 
that  caused  Hammond's  death.  He  might  not  have  been 
careless,  if  the  switch  was  changed  by  some  other  per- 
son after  he  had  set  it  right  for  trains  on  the  defend- 
ant's road. 

The  ground  for  charging  the  defendant  with  wrong  in 
keeping  or  having  McGerty  in  its  service  as  a  switchman, 
when  Hammond  was  killed,  consisted  in  the  fact  that  six 
or  seven  months  before  that  time,  while  McGerty  had 
charge  of  the  switch  where'Hammond  lost  his  life,  a  loco- 
motive that  was  drawing  a  freight  tndn  from  New  Haven 
towards  New  York  city,  ran  off  the  track  there,  one  night, 
in  consequence  of  McGerty  misplacing  this  switch.  The 
switch  and  signal  there,  had  been  rightly  placed  by 
McGerty,  before  that  train  had  come  in  sight  of  him. 
When  he  saw  it  approaching,  he  thought  it  was  on  the 
defendant's  track,  and  therefore  he  changed  the  switch  to 
that  track.    When  he  discovered  that  such  train  was  com* 
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ing  on  the  New  York  and  New  Haven  track,  it  was  too 
late  for  him  to  change  the  switch  back  to  that  track,^and 
the  locomotive  hitched  to  that  train  ran  o£F  the  track,  at 
the  switch,  a  distance  of  about  the  length  of  one  of  the  iron 
rails  there.  That  train  was  going  slowly,  and  very  little 
damage  was  done  by  the  locomotive,  that  was  drawing  it, 
running  oif  the  track.  There  was  evidence  that  trains  on 
the  New  Haven  and  New  York  road  usually  stopped  be- 
fore passing  that  switch,  and  that  McGerty  supposed  the 
last  mentioned  train  was  on  the  defendant's  track,  because 
it  did  not  stop,  and,  therefore,  he  changed  the  switch  to 
that  track.  There  was  also  evidence  that  the  engineers 
on  such  trains  generally  blew  the  whistles  on  their  loco- 
motives when  approaching  that  switch,  which  was  not 
done  on  the  locomotive  that  ran  off  while  drawing  the 
train  from  New  Haven. 

McGerty  was  sworn  as  a  witness  for  the  plaintiff,  on  the 
trial  of  this  action,  and  testified  that  he  had  been  in  the 
defendant's  service  eight  or  nine  years  ;  that  he  had  been 
familiar  with  the  switch  and  junction  of  the  two  railroads 
where  the  occurrence  in  question  happened,  since  the 
junction  was  put  there ;  that  he  had  had  charge  of  this 
switch  between  nineteen  and  twenty  months  before  Ham- 
mond was  killed  ;  that  he  had  been  away  from  the  switch 
more  than  a  year,  repairing  the  defendant's  road,  as  a 
track  laborer;  but  had  been  back,  tending  this  switch, 
nine  or  ten  months  immediately  preceding  the  killing 
of  Hammond.  McGerty  had  previously  been  a  switch- 
man at  another  place  on  the  defendant's  road,  about  five 
months. 

There  was  nothing  in  McGerty's  evidence,  or  that  given 
by  any  other  witness,  to  show  that  he  was  not  a  laborer 
of  ordinary  intelligence ;  or  that  his  habits  were  not 
good ;  or  that  he  was  not  attentive  to  his  duties,  and  in- 
dustrious. And  I  am  not  prepared  to  say  that  the  evi- 
dence was  sufficient  to  establish  that  the  defendant  was 
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guilty  of  negligence,  for  keeping  McGerty  in  its  employ 
as  a  Bwitcb-tender,  at  the  place  where  Hammond  was 
killed,  after  the  first  accident  at  that  place,  which  occurred 
six  or  seven  months  before  that  time.  I  do  not  think  in- 
telligent men  of  good  habits,  who  are  engineers,  or  brake- 
men,  or  switchmen  on  railroads  must  inevitably  be  dis- 
charged by  the  companies  in  whose  employment  they  are, 
for  the  first  error  or  act  of  negligence  such  employees 
commit ;  or  that  such  companies  will  be  liable  for  their 
second  error  or  negligent  act,  to  all  other  servants  of  such 
companies,  when  the  latter  sustain  damages  by  reason  of 
such  a  second  error  or  negligent  act  If  such  a  rule  is  to 
be  established  by  the  courts,  the  situations  of  employees 
on  railroads  will  be  very  precarious ;  and  no  railroad  com- 
pany can  safely  retain  an  employee  in  its  service  after 
he  has  committed  a  single  error,  or  act  of  negligence, 
however  honest,  or  intelligent,  or  faithful  he  may  be,  or 
however  good  his  habits  are.  I  cannot  subscribe  to  such 
a  rule,  for  the  reason  that  it  would  be  uigust  and  impol- 
itic. But  I  will  not  say  that  under  certain  circumstances, 
a  single  careless  act  may  not  evince  such  incompetency  or 
recklessness,  in  an  employee,  as  to  call  for  his  immediate 
dismissal  by  his  employer. 

The  defendant  called  Artemus  W.  Eggleston  as  a 
witness,  who  had  charge  of  its  railroad  track,  placed 
switches,  and  employed  its  switch-tenders.  He  testified 
that  he  had  known  McGerty  twelve  years,  during  which 
time  he  had  been  ^'  in  the  employment  of  the  defendant, 
in  different  capacities,"  and  ^'ever  since  he  was  a  young 
man."  That  neither  he  nor  the  defendant  ever  knew  any 
thing  against  McGerty,  except  these  two  accidents,  in 
regard  to  his  capability  for  the  position  of  switch-man ;  that 
after  the  first  accident,  he  saw  McGerty ;  got  what  facts 
he  could  of  him  respecting  it ;  made  inquiries  touching  it ; 
looked  over  the  ground  where  it  occurred,  and  reported 
respecting  it  to  the  defendant's  superintendent,  who  told 
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him  to  retain  McGerty.  The  defendant  offered  to  show 
that  from  Eggleston's  investigation,  he  was  satisfied  that 
at  the  place  where  the  first  accident  happened,  the  New 
Haven  train  did  not  stop.  This  offer  was  objected  to,  and 
the  judge  excluded  the  evidence ;  to  which  ruling  the  de- 
fendant's counsel  excepted.  The  defendant's  counsel  of^- 
fered  to  show  that  Eggleston  reported  to  the  company 
that  he  found  McGerty  free  from  negligence,  respecting 
the  first  accident.  The  judge  rejected  the  evidence,  and 
the  defendant's  counsel  excepted. 

I  am  of  opinion  the  learned  judge  erred  in  rejecting  these 
two  offers  of  the  defendant  The  evidence  that  was  ro> 
jected  might  have  shown,  if  it  had  been  received,  that 
the  defendant's  superintendent  had  information  that  justi- 
fied him,  or  at  least  that  tended  to  justify  him,  in  direct- 
ing Eggleston  to  retain  McGerty  in  the  defendant's  service 
as  a  switchman.  It  might  have  established,  or  tended  to 
establish  that  the  defendant  was  not  guilty  of  negligence 
in  keeping  McGerty  in  its  service  as  a  switchman,  at  the 
place  where  Hammond  was  killed,  down  to  the  time  of 
that  occurrence.  And  I  hold,  that,  if  that  evidence  had 
been  received,  it  might,  with  the  other  evidence  in  the 
case,  have  satisfactorily  established  that  the  defendant 
was  not  guilty  of  any  culpable  negligence  in  retaining 
McGerty  in  its  service  as  switchman  where  Hammond 
was  killed,  and  that  the  plaintiff  could  not  maintain  this 
action.  *  We  have  the  right,  on  review,  to  assume  that  the 
evidence  offered  would  have  been  given ;  and  the  test  is, 
if  such  evidence  had  been  received,  would  it  have  been 
material  ?    If  so,  its  rejection  is  an  error. 

This  conclusion  or  holding  is  not  in  conflict  with  the 
rule  that  a  master  who  knowingly  employs  an  incompe- 
tent servant,  or  keeps  such  an  one  in  his  service  after 
notice  of  his  incompetency,  is  liable  for  damages  result- 
ing from  his  negligence,  to  other  servants  employed  in 
the  same  business.    This  rule  is  applicable  when  a  switch- 
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man  is  a  habitual  drunkard,  and  such  fact  is  known^  or 
ought  to  be  known,  to  the  corporation,  and  the  injury 
results  from  his  intoxication.  (Oilman  v.  Eoitem  Railroad 
Corporation^  10  Allen^  233.)  In  Keegan  v.  Western  R.  R. 
Co.y  (8  N,  Y.  175,)  the  boiler  was  defective  and  dangerous, 
and  its  condition  in  that  respect  was,  add  for  some  time 
had  been,  known  to  the  defendant  by  the  reports  of  the 
engineer,  made  on  five  or  six  different  occasions,  which 
were  entered  on  the  books  of  the  defendant,  kept  for  that 
purpose.  And  the  defendant  was  held  liable  for  damages 
that  one  of  their  servants  sustain-ed  by  the  explosion  of 
the  boiler.  The  rule  was  laid  down  in  Ryan  v.  fowler^ 
24  N.  F.  410,)  "that  the  principal  is  responsible  for  in- 
juries to  his  employees  from  his  personal  negligence  or 
misfeasance."  (See  McMillan  v.  Saratoga  and  Washington 
R.  R.  Co.,  20  Barb.  449 ;  Wright  v.  N.  7.  Central  R.  R. 
Co.,  25  N.  T.  562.) 

All  that  the  defendant  was  bound  to  do,  after  the  first 
accident  happened  at  the  switch  in  charge  of  McGerty, 
so  far  as  Hammond's  rights  were  concerned,  was  to  exer- 
cise ordinary  care  and  diligence  in  investigating  as  to  the 
cause  of  that  accident,  and  the  carelessness  and  compe- 
tency of  McOerty ;  and  if,  by  such  an  investigation,  the 
facts  ascertained  were  such  as  would  justify  a  competent 
railroad  superintendent  in  retaining  McGerty  in  the  ca- 
pacity of  switch-tender,  the  defendant  was  not  guilty  of 
culpable  negligence  in  this  case. 

There  are  other  questions  in  this  case,  which  I  have 
not  examined. 

For  the  reasons  I  have  assigned,  I  am  of  the  opinion 
thA  the  order  denying  the  defendant's  motion  for  a  new 
trial,  and  the  judgment  in  the  action,  should  be  reversed, 
and  a  new  trial  granted  ;  costs  to  abide  the  event 

•  [Third  Dbpartmbvt,  Gbrbral  Tbrk,  at  Elmira,  Hay  7, 1872.    MiUirf  P.  J., 
and  P.  JPotUr  and  Baicomt  Justioee.] 
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An  action  will  not  lie  to  restrain  the  erection,  for  public  purposes,  by  a  city 
corporation,  of  a  bridge  within  the  limits  of  the  city,  upon  one  of  the  streets 
thereof,  at  the  suit  of  a  land  owner  whose  proporty  is  not  taken  or  touched. 

In  such  a  case,  the  land  owner  is  not  entitled  to  compensation  for  the  mdireei 
or  emtequmtiai  damages  arising  or  apprehended  from  the  exercise  of  the 
power  of  eminent  domain. 

And  an  injunction  should  not  be  granted  until  the  final  hearing,  when  the 
subject  of  compensation  can  be  considered ;  especially  where  the  defendant 
is  able  to  respond,  in  case  the  pl^ntlff  shall  establish  a  legal  claim  to 
damages. 

MOTION  to  dissolve  an  injunction,  obtained  by  the 
plaintiffs  to  restrain  the  construction  by  the  defend- 
ant of  a  bridge  over  the  Poesteukill,  and  within  the  city 
of  Troy,  in  such  a  manner  as  to  obstruct  the  flow  of  the 
water  from  the  plaintiffs'  foundery,  and  to  prevent  the  free 
passage  of  ice  from  their  dam. 

About  twenty  years  previous  to  the  commencement  of 
this  action,  a  bridge  was  erected,  at  substantially  the  same 
locality,  by  the  Union  Railroad  Company,  under  an  act 
of  the  legislature,  passed  June  20,  1851.  Such  bridge 
was  constructed  with  the  consent  of  the  city,  and  was 
used  by  the  railroad  company  for  the  passage  of  its  cars, 
and  for  other  purposes,  until  it  was  destroyed  by  fire. 
The  city  of  Troy  resolved  to  construct  another  bridge,  at 
the  same  place,  of  sufficient  capacity  to  accommodate  the 
said  railroad  company,  and  also  to  furnish  a  suitable  bridge 
for  the  passage  of  teams  and  persons  on  foot.  Buch 
bridge  was  being  built  of  stone,  with  two  piers  located 
within  the  stream.  The  plaintiffs  were  the  owners  of,  and 
conducted  a  foundery  and  other  works,  and  mainly  relied 
upon  said  stream  for  power  to  propel  their  machinery. 
Their  dam  was  situated  a  few  rods  from  where  the  bridge 
was  located.  No  portion  of  th^  plaintiff's  land  was 
touched,  or  taken,  by  the  defendant,  in  erecting  said 
bridge.     The  plaintiffs  claimed^  however,  that  the  con- 
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Btruction  of  the  piers  ia  the  stream  would  inevitably  have 
the  eflfect  to  prevent  the  water  from  flowing  freely  from 
their  works,  and  woald  also  obstruct  the  passage  of  the 
ice  from  their  mill  pond,  thereby  occasioning  them  serions 
injury' and  damage.  They  demanded  that  such  bridge 
should  not  be  constructed,  in  the  manner  proposed,  until 
compensation  was  awarded  to  them. 

The  affidavits  read  upon  the  motion  were  very  conflict- 
ing upon  the  question  whether  or  not  the  plaintiff's  property 
would  be  injured  by  such  bridge,  on  account  of  any  serious 
obstruction  in  the  flow  of  the  water,  or  passage  of  the  ice. 
There  was  also  a  disagreement  in  regard  to  the  extent 
to  which  the  street,  with  which  the  said  bridge  was  to  be 
connected,  was  then,  and  had  been,  used  as  a  highway 
or  thoroughfare. 

B,  A.  Parmenter  and  John  P.  AlberUoUy  for  the  motion. 

Martin  L  Townsend  and  Irving  Brovme^  opposed. 

Ingalls,  J.  The  bridge  in  question  is  being  constructed 
by  the  city  of  Troy,  for  public  purposes,  and  within  the 
limits  of  said  city,  upon  one  of  the  streets  thereof  des- 
ignated upon  the  map  of  said  city,  and  no  portion  of  the 
plaintiffs'  land  is  touched  or  taken.  I  am  unable  to  dis- 
tinguish this  case,  in  principle,  from  Ely  v.  Oity  of  Boches- 
teTy  (26  Barb,  133.)  There  is  a  striking  similarity  between 
the  facts  of  the  two  cases;  and  the  reasoning  of  the 
court,  in  that  case,  applies  with  force  to  the  case  under 
consideration. 

A  distinction  is  sought  to  be  drawn  by  the  counsel  for 
the  plaintiffs  upon  the  ground  that  in  the  case  referred  to, 
the  bridge  had  been  used  as  a  public  highway  or  thorough- 
fare for  many  year^  Whereas,  in  this  case,  the  bridge 
had  been  used,  previous  to  its  destruction,  for  railroad 
purposes  only.    If  the  latter  fact  should  be  deemed  estab- 


632     .   CASES  IN  THE  SUPREME  COURT. 

Swett  t.  City  of  Troy. 

Ikhedy  although  the  affidavits  upon  that  question  are  veiy 
conflicting,  I  do  not  think  the  plaintiflPa  have  succeeded  in 
so  far  distinguishing  their  case  as  to  avoid  the  force  and 
«flEect  of  the  decision  in  JElt/  v.  Oitt/  of  RoeheHer.  In  the 
last  mentioned  case,  the  bridge  was  erected  in  1824,  with 
two  abutments,  and  two  stone  piers,  located  within  the 
channel  of  the  river,  and  was  so  used  for  a  period  of  about 
thirty  years.  The  new  structure  was  built  of  stone,  with 
five  arches,  supported  by  four  stone  piers  in  the  channel 
of  the  river,  with  a  stone  abutment  at  each  end  of  the 
bridge.  The  bridge  which  was  destroyed  by  fire,  and 
which  the  city  is  attempting  to  replace,  was  built  about 
twenty  years  since,  pursuant  to  an  act  of  the  legislature, 
passed  June  20,  1851.  {Laws  of  1851,  eh,  255,)  and  pre- 
vious to  its  destruction  had  been  used  for  such  public  pur- 
pose. As  to  the  nature  and  legal  effect  of  such  use,  see 
Beltinger  v.  New  York  Central  R.  R.  Go,,  (23  N.  Y.  42.) 
The  defendant  now  proposes  to  construct  two  piers  within 
said  stream.  I  fail  to  see  why  the  city  of  Rochester  had 
acquired  any  greater  right  to  obstruct  the  Genesee  river 
by  the  erection  therein  of  the  additional  piers,  to  the 
prejudice  of  the  mill  owners  who  were  dependent  upon 
that  stream  for  propelling  their  machinery,  than  the  city 
of  Troy  possesses  to  erect,  upon  substantially  the  same 
site,  the  bridge  in  question,  after  the  former  bridge  had 
been  used  for  so  great  a  length  of  time,  for  public  purposes, 
with  the  consent  of  said  city  and  for  its  advantage.  And 
especially  so,  when  the  city  now  proposes  to  so  construct 
the  bridge  in  question  as  to  accommodate  not  only  the 
railroad  company,  but  also  the  public  at  large,  by  making 
it  a  part  of  the  highway  of  said  city.  {See  also  RadcUff  v. 
Mayor ^  Ae\,  of  Brooklyn^  4  N.  Y,  195 ;  People  v.  Kerr,  27 
id.  188 ;  Chapman  v.  Albany  and  Schenectady  R.  R,  Co.,  10 
Barb,  360 ;  Arnold  v.  Hudson  River  R.  R.  Co.,  49  id.  108.) 
In  the  last  case,  Gilbert,  J.,  remarks:  ''The  eases 
establish  the  principle  that  the  legislature  may  rightfully 
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authorize  the  constraction  of  railroads,  or  other  works  of  a 
public  nature,  unthout  requiring  compensation  to  be  made 
to  persons  whose  property  has  not  actuaUy  been  taken  or 
appropriated  for  the  use  thereof,  but  who  may  neverthe« 
less  sufier  indirect  or  consequential  damages  by  the  con-* 
struction  of  such  works.  The  case  is.  clearly  within  the 
principle  stated.  What  property  of  the  plaintiffs  has  been 
taken  or  appropriated  ?  None  whatever.  They  may  suf- 
fer by  having  the  easement  or  servitude  with  which  the 
estate  of  their  grantor,  and  the  roadway  of  the  defendant, 
are  burdened,  impaired.  But  this  is  an  injury  which  the 
property  of  the  plaintiffs  suffers  in  consequence  of  the 
construction  of  a  public  work  under  legal  authority,  and 
not  the  taking  of  their  property.  Such  loss  has  always 
been  regarded  as  damnum  absque  injuria^  except  in  cases 
when  by  the  statute  compensation  is  required  to  be  made." 

In  Sedgwick  on  Statute  and  Constitutional  Law^  page  519, 
under  the  title  Taking  Private  Property  for  Public  use — 
when  deemed  taken,  the  author  remarks :  ^'  It  seems  to  be 
settled,  to  entitle  the  owner  to  protection  under  this  clause, 
the  property  must  be  actually  taken  in  the  physical  sense 
of  the  word,  and  that  the  proprietor  is  not  entitled  to  claim 
remuneration  for  indirect  or  consequential  damage,  no  mat* 
ter  how  serious,  or  how  clearly  and  unquestionably  result* 
ing,  from  the  exercise  of  the  power  of  eminent  domain. 
This  rule  has  been  expressly  declared  in  many  of  the 
States  of  the*  Union."  The  author  cites,  quite  a  number  of 
decisions  in  the  courts  of  this  State,  and  elsewhere,  in  sup- 
port of  his  position. 

It  has  been  before  remarked  that  no  portion  of  the 
plaintiffs'  land  has  been  taken,  or  touched,  by  the  defend- 
ant And  the  injury  which  the  plaintiffs  apprehend  is  in- 
direct and  consequential.  There  is  no  rule  by  which  it 
can  be  ascertained  or  estimated  before  the  effect  of  the 
4)roposed  structure  upon  the  stream  is  observed,  after  its 
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completion.  Until  then,  all  conclusions  in  this  respect 
must,  at  best,  be  only  conjectural  and  uncertain. 

We  have  been  referred  to  a  series  of  decisions  bearing 
upon  the  rights  of  riparian  owners,  and  defining  the 
nature  of  such  rights.  But  the  rule  which  obtains  in  such 
cases  is  not  necessarily  applicable  where,  as  in  this  case, 
the  apprehended  injury  must  be  occasioned  by  an  inter- 
ference with  a  stream  by  the  construction  of  a  public  work, 
by  public  authority,  and  where  the  land  of  the  party  com- 
plaining is  not  actually  taken.  I  am  satisfied  that  within 
the  principle  settled  by  adjudged  cases,  the  plaintiffs  have 
failed  to  establish  such  an  interest  in  real  property  to  be 
affected  in  such  manner  by  the  structure  in  question,  as  to 
entitle  them  to  demand  compensation  before  the  work  is 
completed,  or  which  justifies  the  continuance  of  the  in- 
junction. 

Reference  has  been  made  to  the  case  of  Qeorge  W.  Swett 
V.  The  Mayor  of  Troy^  in  which  an  injunction  was  granted, 
and  sustained.  But  in  that  case  there  was  a  direct  phys- 
ical injury  to  the  plaintiff's  land,  as  the  city  undertook  to 
fill  up  the  plaintiff's  mill  pond,  and  in  part  upon  the  land 
of  the  plaintiff;  which  last  mentioned  fact  creates  the  dis- 
tinction, in  this  respect,  between  that  case  and  this.  It 
does  not  seem  to  be  contended  by  the  plaitiffs  that  the 
bridge  is  not  being  constructed  with  skUl,  and  in  a  proper 
manner  to  answer  the  purposes  intended;  and  in  this 
respect  it  is  not  objectionable. 

The  affidavits  read  upon  this  motion  are  numerous,  and 
very  conflicting,  in  regard  to  the  probable  effect  which 
the  structure  will  have,  when  completed,  upon  the  flow  of 
water  from  the  plaintiffs'  works,  and  also  in  regard  to  the 
effect  of  ice,  in  its  passage  from  the  plaintiffs'  dam.  Each 
party  has  advanced  a  theory  in  respect  to  the  probable 
effect  of  the  work  in  question,  and  endeavored  to  support 
it  by  facts  and  scientific  investigations  and  speculations^ 
In  order  to  authorize  the  continuance  of  this  injunction. 
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the  plaintifis  are  bound  to  establish  a  clear  legal  right  to 
each  injaDction,  and  that  they  have  no  other  adeqaate 
remedy.  In  the  Siopth  Avenue  R.  E,  Go.  v.  JSTerr,  (28  Haw. 
Pr.  383,  affirming  S,  C7.,  45  Barb.  138,)  Sutherland,  J., 
remarks:  '*The  threatened  injury  or  grievance  must  be 
irreparable,  or  such  as  cannot  be  compensated  in  damages 
at  law,  to  authorize  a  court  of  equity  to  interfere."  In  the 
same  case,  another  member  of  the  court  says :  "  The  in- 
junction should  be  refused  till  the  final  hearing,  when  the 
subject  of  compensation  can  be  considered,  and  if  neces- 
sary, the  defendants  can  then  be  enjoined,  unless  payment 
shall  then  be  made."  {Thompson  on  Provisional  BemedieSj 
207,  208,  and  cases  there  cited,) 

In  this  case  there  is  no  question  as  to  the  responsibility 
of  the.  defendants  to  respond,  in  case  the  plaintifis  estab- 
lish a  legal  claim  to  damages.  Again,  if  the  structure  is 
completed,  and  it  should  be  adjudged  that  it  materially 
and  permanently  affects  the  plaintiffs'  property,  to  such 
an  extent  that  it  cannot  be  compensated  by  an  award  of 
damages,  and  that  the  plaintiffs  are  legally  entitled  to 
relief,  it  will  be  in  the  power  of  the*  court  to  compel  a 
change  or  removal  of  the  structure  in  question. 

I  conclude  that  the  case  does  not  authorize  the  continu- 
ance of  the  injunction,  and  the  same  must  therefore  be 
dissolved,  with  costs  of  this  motion. 

[Qbbenb  Special  Tbrh,  February  12, 1872.    JngaXU^  Justice.] 


636  CASES  m  the  supreme  court. 


Sap^l  Maria  Pibrcb  vs.  The  Empire  Insurance  Company. 

A  icarreaUyf  in  the  law  of  insurance,  is  a  stipnlatioD  inserted  in  writing  on  the 
face  of  the  policy,  or  in  another  writing  referred  to  in  the  policy  and  made  a 
part  of  it,  on  the  literal  truth  or  fulfillment  of  which  the  yalidity  of  the  en- 
tire contract  depehds. 

A  repreutUatiam  is  a  verbal  or  written  statement,  made  by  the  insured  to  the 
underwriter  before  the  subscription  of  the  policy,  as  to  the  existence  of  some 
fact  or  state  of  facts,  tending  to  induce  the  underwriter  more  readily  to 
assume  the  risk  by  diminishing  the  estimate  he  would  otherwise  have  formed 
of  it. 

Where  the  application  is  made  a  part  of  the  policy,  the  statements  contained 
in  it  are  warranties,  and  a  compliance  with  them  conditions  pi-ecedent  to  a 
right  to  recover. 

Whatever  is  said  in  the  application  as  to  the  interest  of  the  assured  in  the  prop- 
erty, is  material  and  important,  but  does  not  aflect  the  risk.  The  nature, 
situation  and  condition  of  the  property,  its  exposure  to  fire  from  within,  as 
well  as  fh>m  without,  are  matters  affecting  the  risk. 

Representations  relate  exclusively  to  the  risk ;  to  the  matters  which  would 
have  a  tendency  to  induce  the  insurer  to  enter,  or  to  refuse  to  enter  into  the 
contract,  or  to  lessen  the  premium  which  he  would  charge  for  insuring.  In 
this  view,  ownership  is  not  the  subject  of  representation. 

Henoe,  whatever  is  said  in  the  policy,  on  that  subject,  must  be  by  way  of 
warranty. 

Knowledge  of  the  interest  of  the  insured  in  the  property,  or  premises,  is  im- 
portant to  the  msnrer,  'and  when  the  insured  is  called  upon  to  state  such 
interest  truly,  and  it  is  stated  untruly,  the  representation  is  a  warranty,  and 
if  stated  untruly,  the  policy  is  void. 

Where  the  statement  is  that  the  applicant  is  the  owner  in  fee,  when  she  only 
owns  a  lesser  estate,  and  such  statement  is  in  writing,  the  policy  is  void. 

The  misconduct  of  an  agent  of  the, insurers,  in  omitting  to  read  over  to  an 
illiterate  person  an  application  made  by  her,  or  to  state  its<contents,  will  not 
relieve  her  from  her  part  of  the  contract.  Nor  is  the  insurer  responsible  for 
such  misconduct  of  the  agent. 

A  policy  of  insurance  being  void  by  reason  of  a  false  representation  in  the  ap- 
plication, in  regard  to  ownership,  the  insurer  cannot  be  held  responsible  on 
the  grt>und  that  such  representation  was  not  material,  and  that  the  insured 
having  an  insurable  interest,  can  recover  on  the  policy. 

When  the  representation  amounts  to  a  warranty,  and  is  false,  there  is  no  escape 
from  it  ]  it  avoids'  the  contract,  and  the  insured  cannot  recover.  The  court 
has  no  right  to  enter  into  the  question  as  to  how  far  knowledge  of  the  in- 
sured's interest  was  material  to  the  insurer. 
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APPEAL,  by  the  defendant,  from  a  judgment  entered 
iipon  the  report  of  a  referee.    The  action  was  npon  a 
policy  of  insurance. 

The  plaintiff,  Maria  Pierce,  was  formerly  the  wife  of 
Duty  Mclntyre,  who  died  in  1843,  seised  in  fee  of  the 
premises  on  which  the  buildings  insured  by  the  defendant 
stood.  By  his  will,  which  was  duly  proved  and  recordecl, 
Duty  Mclntyre  bequeathed  the  use  of  the  premises  to  his 
wife,  the  plaintiff,  during  her  life,  unless  she  should  marry; 
but  in  case  she  should  marry,  she  was,  from  that  time,  no 
longer  to  have  the  use  of  or  any  interest  in  the  premises, 
and  the  property  was  devised  to  the  testator^s  son.  Duty 
Mclntyre,  who  was  to  have  possession  when  he  became  of 
age,  or  at  the  death  of  his  mother,  if  she  should  not 
marry.  The  plaintiff  was  appointed  an  executrix  of  the 
will.  In  April,  1844,  she  procured  the  buildings  on  the 
premises  to  be  insured,  and  in  October,  of  the  same  year,  they 
were  burned,  and  the  plaintiff  obtained  $600  on  the  policy. 
With  this  money  and  money  belonging  to  her,  in  1845, 
she  caused  to  be  erected  the  buildings  insured  by  the  de- 
fendant, at  a  cost  of  9900.  After  the  death  of  Duty 
Mclntyre,  the  plaintiff  married  William  Pierce,  who  died 
in  1356.  In  the  spring  of  1860,  the  plaintiff  made  a  verbal 
arrangement  with  her  son,  Duty  Mclntyre,  who  was  then 
eighteen  years  of  age,  by  which  the  plaintiff  was  to  have 
the  premises  in  question,  and  he  was  to  have  twenty-one 
acres  of  land  in  Michigan  which  had  been  turned  out  to 
the  plaintiff  on  a  mortgage.  No  steps  were  taken  to  carry 
this  arrangement  into  effect  till  after  this  action  was 
brought,  when  the  son  went  west.  On  the  23d  of  August, 
1860,  the  defendant  insured  the  buildings  for  the  plaintiff, 
for  the  term  of  three  years  from  that  date,  in  the  sum  of 
9900.  In  her  application  for  insurance  the  plaintiff  made 
this  statement:  "I  own  the  property — there  is  no  incum- 
brance." The  policy  referred  to  the  application  "  as  form- 
ing a  part  of  this  policy,"  and  also  provided:  ^^That  this 
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policy  is  made  and  accepted  subject  to  and  in  reference  to 
the  terms  and  conditions  hereto  annexed  as  forming  a  part 
of  this  policy."  By  the  first  condition  it  was  provided  that 
^'  Applications  for  insurance  shall  be  made  according  to 
the  printed  forms  of  the  company  ;  shall  specify  *  *  * 
the  nature  of  the  applicant's  title,  if  less  than  a  fee  simple/' 
and  that  ^^any  misstatement  or  concealment  relative  to 
any  of  the  foregoing  requirements,  &c.,  shall  render  the 
insurance  void."  It  was  further  provided  that  if  the  prem- 
ises should  be  deserted  or  permitted  to  remain  unoccupied 
by  the  owner  or  a  suitable  tenant,  then  the  policy  should  be 
void.  It  was  also  provided  by  the  conditions,  that  within 
thirty  days  after  the  loss  the  insured  should  deliver  to  the 
secretary  of  the  company,  proofe  of  loss,  which  should 
show,  under  oath,  among  other  things,  the  ownership  of 
the  property  at  the  time  of  the  loss,  and  if  any  other  party 
had  an  interest  therein,  the  nature  of  such  interest,  title  or 
incumbrance  should  be  given ;  and  that  any  fraud,  decep- 
tion, or  false  swearing  relative  to  the  said  requirements 
should  cause  a  forfeiture  of  all  claim  on  the  company,  and 
be  a  full  bar  to  all  remedy  against  the  company  by  virtue  of 
the  policy.  The  buildings  were  destroyed  by  fire  on  the  night 
of  March  20, 1861,  and  were  at  the  time  of  the  fire  unpccu- 
pied.  The  plaintiff  served  proofs  of  loss  March  28, 1861,  in 
which  she  made  this  statement  under  oath.  ^'  The  prop- 
erty was  owned  in  fee  at  the  time  of  the  fire  and  loss  by  the 
insured,  and  now  is."  The  action  was  tried  October  17, 1861, 
before  James  Noxon,  Esq.,  referee,  upon  whose  report  in 
writing  judgment  was  entered  for  the  plaintiff  for  $923. 

A.  B  Oapranj  for  the  appellant 

L  The  application  and  conditions  of  insurance  being,  by 
terms  of  the  policy,  made  a  part  thereof,  must,  with  the 
policy,  be  construed  as  one  instrument  and  contract 
(Burritt  v.  The  Saratoga  Co.  Mu.  Ins.  Co.,  5  FiK,  188.  Trench 
V.  The  Chenango  Go.  Mu.  In$.  Oo.y  7  id.  122.     Jennings  v. 
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The  Same,  2  Denioy  75.  Murdock  v.  The  Same^  2  Conut, 
210.     Smith  v.  The  Umpire  Ins.  Co,.  25  Barb.  497.) 

n.  The  effect  of  making  the  application  and  conditions 
parts  of  the  policy  is  to  change  what  woald  otherwise  be 
mere  representations  into  warranties.  {See  cases  cited  under 
paint  /,  and  also  Egan  v.  The  Mu.  Ins.  Co.  of  Albany y  5  DeniOy 
826 ;  Chase  v.  The  Hamilton  Ins.  Co.,  20  N.  T.  52,  57.) 

in.  A  warranty  in  a  policy  mast  be  strictly  complied 
with,  or  the  insurance  will  be  void.  (French  v.  2%6  Che- 
nango Mu.  Ins.  Co.y  7  Hilly  122.  Jennings  v.  The  Same^ 
2  Denio,  75.  AngeU  on  Ins.  §  142.)  And  this  whether  the 
thing  warranted  be  material  to  the  risk  or  not.  (Burritt  v. 
The  Saratoga  Co.  Mu.  Iris.  Co.,  5  Hill,  188.  Mead  v.  The 
North  Western  Ins.  Co.,  7  N.  T.  530.) 

IV.  The  statement  in  the  application,  that  the  plaintiff 
owned  the  property,  amounted  to  a  warranty  that  she  was 
the  owner  in  fee.  This  statement  was  antrae,  and  the 
breach  of  warranty  is  a  bar  to  any  recovery  by  the  plain- 
tiff. By  the  first  condition  of  the  policy  it  is  provided 
that  applications  for  insarance  shall  specify,  among  other 
things,  ^Hhe  nature  of  the  applicant's  title,  if  less  than  a 
fee  simple;"  therefore  the  words,  "I  own  the  property," 
without  any  explanation  or  qualification,  must  be  con- 
strued and  mean  ownership  in  fee.  Such  a  statement  has 
been  construed  to  mean  that,  the  party  has  the  title. 
{Jenkins  v.  The  Quincy  Ins.  Co.,  7  Ghray,  375.  Smith  v. 
Bowditch  Ins.  Co.,  6  Gush.  448.)  It  is  not  pretended  that 
the  plaintiff*  had  the  title  to  the  premises,  and  no  equitable 
interest  could  satisfy  the  warranty.  The  case  of  Hodgkins  v. 
Montgomery  Co.  Mu.  Ins.  Co.,  (34  Barb.  213,)  virtually  de- 
cides this.  In  that  case  the  plaintiff*  did  not  own  the  prop- 
erty in  equity,  and  had  informed  the  agent  of  the  exact 
state  of  his  title,  and  because  he  gave  that  information  to 
the  defendant's  agent,  the  court  held  that  the  statement 
that  the  property  was  owned  and  occupied  by  the  plaintiff^ 
although  untrue;  did  not  avoid  the  policy,  thus  conceding 
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that  if  the  truth  had  not  thus  beeu  stated  to  the  defend- 
ant's agent,  the  result  would  have  been  different  In  the 
case  now  before  the  court,  no  such  statement  was  given  to 
the  company.  The  statement,  whether  treated  as  a  repre- 
sentation or  as  a  warranty,  being  false,  and  material  to  the 
risk,  equally  avoids  the  policy. 

Y.  At  the  time  of  the  fire  and  loss,  and  at  the  time  of 
effecting  the  insurance,  the  plaintiff  had^no  insurable  in- 
terest in  the  premises,  and  is  not  entitled  to  recover. 
1.  The  plaintiff's  interest  in  the  property  under  the  will 
of  Duty  Mclntyre  was  extinguished  by  her  marriage  with 
William  Pierce.  2.  The  plaintiff's  investing  her  own 
money  in  the  buildings  on  the  premises  gave  her  no  title 
thereto,  or  interest  therein,  which  she  could  enforce  either 
at  law  or  in  equity.  The  buildings  became  part  of  the 
realty,  and  must  follow  the  land.  {Smith  v.  Bensofiy  1  HUly 
176.  2  Bouv.  InH.  156.)  3.  The  parol  engagement  for  an 
exchange  of  lands  between  the  plaintiff  and  her  son  Duty 
Mclntyre  was  void,  and  gave  her  no  interest  or  title.  (2  J2.  S. 
ch.  8,  tU,  1,  §§  6,  8.)  Duty  Mclntyre  was  an  infant,  and 
incapable  of  binding  himself.  He  was  neither  in  pos- 
session nor  entitled  to  the  possession  of  the  premises.  Ifo 
steps  were  taken  to  carrj  the  pretended  agreement  into 
effect  until  after  the  destruction  of  the  buildings  in  1861. 

VI.  The  sworn  statement  in  the  proofs  of  loss,  that  "  the 
property  at  the  time  of  the  fire  and  loss  was  owned  in  fee 
by  the  insured,  and  now  is,"  was  not  tru« ;  and  it  was  such 
deception  and  false  swearing  as  to  be  a  bar  to  any  recovery 
against  the  defendant.  The  conditions  of  the  policy  re- 
quire that  the  proofs  of  loss  shall  show,  '^  the. ownership 
of  the  property  at  the  time  of  the  loss,  and  if  any  other 
person  has  an  interest  therein,  the  nature  of  such  interest 
or  title  must  be  given."  And  provides  that  "  any  fraud, 
deception  or  false  swearing  relative  to  those  requirements, 
shall  be  a  bar  to  all  claims  against  the  company."     This 
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statement  waa  expressly  calculated  to  deceive  the  company 
as  to  the  plaintiff's  interest,  and  was  utterly  false. 

VII.  The  defendant's  motion  for  a  nonsuit  was  improjv 
erly  denied.  Possession  of  the  premises  was  all  the  evi- 
dence of  title  or  interest  which  the  plaintiff  had  shown. 
By  the  plaintiff's  own  showing,  it  further  appears  that 
she  was  the  wife  of  Duty  Mcln tyre,  who  died  in  possession 
of  the  premises ;  and  the  presumption  therefore  is  that  he 
had  the  title.  The  title  being  thus  shown  to  be  in  him, 
the  law  presumes  that  it  passed  to  his  heirs,  and  the  pos- 
session of  the  plaintiff  must  be  considered  as  in  subordi- 
nation to  this  title.  Or,  in  other  words,  the  law  presumes 
that  the  plaintiff  continued  in  possession  as  his  widow, 
and  for  the  benefit  of  the  heir  at  law.  (1  PhiUip$  on  JStK 
note  177,  9ubd.  ,6,  7.  LivingnUm  v.  P&m  Iron  Oo,^  9  Wend. 
520.)  In  the  proofs  of  loss  the  plaintiff  swore  that  she 
owned  the  property  in  fee,  and  the  proof  must  show  a 
title  in  fee,  or  she  is  not  entitled  to  recover. 

VIIL  The  policy  provided  that  if  the  premises  be  per- 
mitted to  remain  unoccupied,  the. policy  shall  be  void« 
And  the  testimony  shows  that  at  the  time  of  the  fire  the 
possession  had  been  abandoned,  and  the  premises  were  in 
fact  vacant     That  alone  is  a  bar  to  any  recovery. 

IX.  Public  policy  will  never  authorise  a  recovery  in 
such  a  case  as  this.  To  state  the  case  most  fovorably  for 
the  plaintiff^  it  is  simply  this :  The  plaintiff  was  in  pos- 
session. While  thus  in  possession  she  erected  the  builds 
ings  insured.  By  operation  of  law  these  buildings  became 
part  of  the  real  estate,  and  belonged  to  the  son.  While 
thus  belonging  to  him  they  were  destroyed.  Therefore 
the  loss  was  his,  and  legally  the  plaintiff  has  suffered  no 
loss,  and  is  entitled  to  no  indemnity.  She  had  no  insurable 
interest  therein.  (2  Chmgt.  210,  above  cited.)  Should  the 
courts  allow  a  recovery  in  such  a  case,  it  would  evidently 
always  be  for  the  direct  interest  of  such  persons  that  the 
buildings  should  be  destroyed.    For  if  not  destroyed  they 
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belong  to  others ;  if  destroyed,  the  value  is  received  by 
those  having  no  interest  therein.  Under  sach  ralings, 
fires  would  probably  be  multiplied. 

D.  &  2>.  F.  Ootty  for  the  respondent. 

I.  There  is  no  violation  of  the  first  condition  of  insur- 
ance. 1.  A  contract  for  the  sale  of  lands  by  parol,  accom- 
panied by  part  performance,  has  been  repeatedly  held  a 
valid  contract,  and  one  not  within  the  statute  of  frauds. 
(Chitty  on  Cont  276.  4  KenVi  Com.  451.  2  John,  687.) 
No  case  can  be  found,  holding  that  a  contract  for  the  sale 
of  lands  by  parol  is  void,  when  the  entire  consideration 
has  been  paid,  and  possession  taken  under  the  contract 
2.  A  parol  contract  in  relation  to  lands,  accompanied  by 
part  performance,  is  not  void,  but  voidable,  so  that  the 
rule  is  now  well  settled  that  although  a  party  to  the  agree- 
ment may  in  some  instances  avoid  it,  yet  no'  third  person 
can  take  advantage  of  the  want  of  a  writing  between  the 
contracting  parties.  (Bohannan  v.  Pace^  6  Dana,  194 
Cahill  V.  BigeloWy  18  Pick,  369.  Jackson  v.  Todd,  6  John. 
257.)  Under  these  authorities,  it  is  claimed  that  as  to  all 
the  world  except  Duty  Mclntyre,  the  title  has  passed,  and 
that  no  one  beside  him  can  avoid  it  directly  or  indirectly ; 
and  that  as  to  him,  the  title  is  a  valid  subsisting  title,  until 
he  shall  have  avoided  it,  if  he  can,  by  due  course  of  law. 

n.  The  fact  that  this  agreement  was  made  with  an 
infant,  in  nowise  alters  the  case.  1.  The  contracts  of  an 
infant  are  not  void,  but  voidable.  (1  Para,  on  Cont  243. 
Boof  V.  Stafford^  7  Cowen,  179.  9  id.  626.  Bool  v.  Mix, 
17  Wend.  119.)  2.  Infants  are  considered  as  under  the 
protection  of  the  court,  and  if  it  be  made  to  appear  to 
the  court  on  the  application  of  the  infant,  that  the  con- 
tract is  prejudicial  to  his  interests,  he  will  be  relieved 
against  it  But  until  the  application  is  so  made  by  the 
infant,  the  contract  is  valid.  (Fonda  v.  Van  Home^  15 
Wend,  631,  635.     Breckenridge  v.  Ormaby,  1  J.  J.  Marah, 
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•  236.  Cole  V.  Penayer^  14  HI.  168,)  3.  No  third  person 
can  avoid  the  contract  In  Jackson  v.  Todd^  (6  John,  257,) 
the  plaintiff  claimed  title  under  a  deed  made  by  an  infant ; 
the  defendant  claimed  under  a  deed  made  by  the  same 
person  after  he  became  of  age.  The  court  held  that  the 
deed  of  the  infant  could  only  be  avoided  by  himself,  and 
not  by  a  third  party.  {See  also  15  Wend,  and  other  cases 
last  above  cited,) 

I^.  But  there  was  no  violation  of  the  first  condition  of 
insurance,  even  if  the  plaintiff  were  not  the  owner  in  fee 
of  the  premises  insured.  1.  In  the  construction  of  con- 
tracts, the  terms  used  in  an  agreement  shall  prevail  accord- 
ing to  a  liberal,  not  a  technical  interpretation.  2.  The 
construction  shall  be  favorable,  so  that  the  agreement 
may,  if  practicable,  be  supported.  (Chit,  on  Oont.  11  j  78.) 
In  interpreting  the  first  condition  of  insurance,  it  should 
be  remembered  that  the  defendant  is  one  of  those 
double  sided  corporations,  having  a  stock  or  cash  de- 
partment, and  a  mutual  department  Inthe  cash  depart- 
ment, the  insured  has  no  interest  in  the  company,  farther 
than  to  be  protected  against  loss;  nor  has  the  company 
any  interest  in  the  property  insured.  In  the  mutual  de- 
partment, the  insured  becomes  a  partner  in  the.  company, 
and  liable  to  contribute  in  case  of  loss,  to  the  amount  of 
his  premium  note,  and  in  such  case,  the  company  is  im- 
mediately interested  in  knowing  the  true  title  of  the 
premises  insured;  the  title  to  the  property  and  the  incum- 
brances directly  affect  the- hazards  incurred.  The  first 
condition  reads  as  follows :  ^'  Any  misstatement  or  con- 
cealment, relative  to  any  of  the  foregoing  requirements, 
or  withholding  any  information  affecting  the  hazard,  ren- 
der the  policy  void,"  &c.  A  fair  and  liberal  construction 
of  this  clause  would  make  it  read  substantially  as  follows: 
^^  Any  misstatement  or  concealment  relative  to  any  of  the 
foregoing  requirements,  affecting  the  hazard,  or  withhold- 
ing any  information  affecting  the  hazard,"  &c.     Taking 
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into  consideration  the  circumstan«e8  above  referred  to, 
and  the  inference  is  unavoidable,  that  whoever  drafted 
this  condition,  intended  this  as  the  meaning  of  the  clause ; 
especially  when  it  is  farther  remembered  that  the  same 
conditions  are  used  in  a  policy  issued  in  either  the  stock 
or  mutual  department  of  the  company. 

By  the  Gaurtj  Mullin,  J.  A  warranty,  in  the  law  of 
insurance,  difiers  from  a  representation,  in  this,  to  wit: 
The  former  is  a  stipulation  inserted  in  writing  an  the  face  of 
the  policy^  or  in  another  tvriting  referred  to  in  the  poUey  and 
made  a  part  of  d,  on  the  literal  truth  or  fulfilment  of  which 
the  validity  of  the  entire  contract  depends,  A  repreaeniaiion 
is  a  verbal  or  written  statement  made  by  the  insured  to 
the  underwriter  before  the  subscription  of  the  policy,  as  to 
the  existence  of  some  fact  or  state  of  facts,  tending  to  in- 
duce the  underwriter  more  readily  to  assume  the  risk  by 
diminishing  the  estimate  he  would  otherwise  have  formed 
of  it.     {Angell  on  Insi  §  147.) 

In  this  case,  as  will  be  shown  hereafter,  the  application 
is  made  a  part  of  the  policy.  The  statements  contained 
in  it  are  thus  made  warranties,  and  the  compliance  with 
them  conditions  precedent  to  a  right  to  recover.  (AngeU 
en  In$,  §  142.)  The  insurer  has  an  interest  in  knowing 
the  interest  which  the  insured  has  in  the  property ;  and 
whatever  is  said  in  the  application  on  that  subject  is  ma- 
terial and  important,  but  it  does  not  affect  the  risk.  The 
nature,  situation  and  condition  of  the  property,  its  ex- 
posure  to  fire  from  within,  as  well  as  from  without,  are 
matters  affecting  the  risk.  Representations  relate  exclu- 
sively to  the  risk ;  to  the  matters  which  would  have  a 
tendency  to  induce  the  insurer  to  enter  or  to  refuse  to 
enter  into  the  contract,  or  to  lessen  the  premium  which 
he  would  charge  for  insuring.  Ownership  is  not,  in  this 
view  of  the  case,  the  subject  of  representation.  It  is  true 
that  if  the  insurer  knew  that  the  applicant  for  insurance 


JEFFERSON-OCTOBER,  1862.  646 

Pierce  v.  Empire  Insuranoe  Compaoy. 

had  DO  interest  in  the  property,  he  would  not  insure;  not 
because  the  risk  was  greater  or  less,  but  because  the  con- 
tract, if  entered  into,  would  be  a  mere  gambling  contract, 
and  against  public  policy.  What  is  said  in  the  policy- 
must  be  by  way  of  warranty,  as  from  its  nature  it  cannot 
be  a  representation.  When  the  referee  assumed  to  treat 
the  statement  in  the  application  as  a  representation  and 
not  a  warranty,  he  overlooked  the  distinction  between 
them,  and  the  error  thus  made  has  entered  into  the 
judgment. 

The  first  condition  annexed  to  the  policy,  and  which  is 
made  a  part  of  it,  by  express  agreement  of  the  parties,  is, 
that  the  application  shall  specify,  among  other  things,  "the 
nature  of  the  applicant's  title,  if  less  than  fee  simple,  the 
nature  and  amount  of  insurance,'^  &c.  And  it  is  declared 
that  **any  misstatement  or  concealment  in  relation  to  any 
of  the  foregoing  requirements,  or  withholding  any  inform- 
ation affecting  the  hazard,  shall  render  the  insurance 
void,  the  validity  of  the  policy  being  based  thereon." 
In  the  application  signed  by  the  plaintiff^  she  declared 
that  she  was  the  owner  of  the  premises,  and  that  there 
was  no  incumbrance  on  them.  It  was  not  true  that  she 
was  owner  in  fee.  She  had  an  equitable  interest  merely* 
It  is  impossible  to  read  the  application,  in  view  of  the 
condition  above  referred  to,  and  not  see  that  the  object 
of  the  company  was  to  ascertain  truly  the  actual  interest 
which  the  applicant  had  in  the  premises,  and  it  must  be 
fully  disclosed  when  it  was  less  than  a  fee.  Now  the 
interest  of  the  plaintiff  was  less  than  a  fee ;  she  has  not 
stated  it.  From  the  language  used  the  defendant  had  the 
right  to  assume  that  the  plaintiff  was  the  owner  in  fee. 
When  she  said  she  was  owner,  and  disclosed  no  inferior 
interest,  although  expressly  required  to  do  so  unless  she 
had  a  fee,  the  defendant  could  not  avoid  the  inference 
that  she  was  owner  in  fee.  The  statement  of  the  interest 
of  the  insured  is  undoubtedly  a  warranty,  and  being  un- 
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true,  avoids  the  policy.  To  escape  this  result,  it  is  said 
that  the  statement  as  to  the  interest  of  the  assured  was 
put  in  by  the  defendant's  agent,  was  not  read  over  to  her, 
and  she  did  not  know,  when  she  signed  it,  that  any  such 
statement  of  interest  was  made.  The  referee  finds  this 
state  of  facts  to  be  true.  The  plaintiff  cannot,  after  in- 
suring in  the  defendant's  company,  and  bringing  an 
action  upon  a  policy  issued  to  her,  containing  conditions 
binding  both  parties,  be  permitted  to  hold  the  defendant 
to  performance  of  its  promises  and  repudiate  altogether 
her  own.  Her  interest  in  the  premises  was  an  important 
fact  for  the  defendant  to  know,  we  are  to  presum.e,  and  I 
think  she  cannot  be  heard,  in  this  action,  to  rebut  the 
presumption,  that  she  knew  that  she  was  bound  to  know 
what  the  'conditions  of  the  policy  were.  She  also  knew 
that  her  interest  in  the  property  must  be  truly  disclosed. 
Again  ;  if  she  knew  the  conditions,  she  was  aware  that 
unless  she  disclosed  an  inferior  interest,  the  company  had 
the  right  tp  assume  that  she  was  owner  in  fee.  If  she 
was  ignorant  of  all  knowledge  on  these  points,  then  she 
entered  into  the  contract  in  ignorance  of  facts  which  it 
was  important  for  her  to  know,  and  it  was  her  duty  to 
repudiate  it  altogether,  or  to  apply  to  the  court  for  relief 
against  it.  She  cannot  hold  the  defendant  to  its  part  of 
the  agreement  into  which  it  has  been  led  through  state- 
ments concededly  false,  while  she  repudiates  all  liability 
on  her  part  except  the  payment  of  the  premium.  The 
agent  was  the  agent  of  the  company  for  some  purposes — 
of  the  plaintiff  for  others.  So  faF  as  notice  of  a  fact  to  the 
company  was  necessary  to  be  proved,  notice  to  the  agent 
has  been  held  sufficient  (Masters  v.  Madison  Co,  MuttuU 
Ins.  Co.j  11  Barb.  624.)  Biit  the  question  here  is  not  one 
of  notice.  The  policy  required  the  fact  to  be  stated  in  the 
application,  and  no  amount  of  information  aside  from  that 
could  help  the  plaintiff.  But  if  knowledge  to  the  agent 
of  the  facts  affecting  the  plaintiff's  title,  was  sufficient^ 
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there  is  no  fact  found  or  proved  tending  to  show  that  the 
agent  had  any  information  that  the  plaintiff  was  not  owner 
in  fee. 

It  seems  to  me  quite  clear,  Ist  That  knowledge  of  the 
interest  of  the  insured  in  the  property  or  premises  is  im- 
portant to  the  insurer,  and  that  when,  as  in  this  case,  the 
.  insured  is  called  on  to  state  such  interest  truly,  and  it  is 
stated  untruly,  the  representation  is .  a  warranty,  and  if 
stated  untruly  the  policy  is  void.  2d.  That  the  statement 
in  this  case  was,  that  the  plaintiff  was  the  owner  in  fee, 
and  such  statement  is  in  writing,  and  the  policy  is  there- 
fore void.  3d.  That  the  misconduct  of  the  agent  does 
not  relieve  the  plaintiff  from  her  part  of  the  contract ;  and 
that  the  defendant  is  not  responsible  for  such  misconduct. 

The  policy  being  void  for  the  reasons  aforesaid,  it  is 
legally  impossible  to  hold  the  defendant  responsible  on 
the  ground  that  the  representation  as  to  interest  was  not 
material,  and  she,  having  an  insurable  interest,  can  recover 
on  the  policy.  By  the  contract  the  policy  is  absolutely 
void,  and  no  action  can  be  maintained  upon  it.  We  have 
no  right  to  enter  into  the  question  as  to  how  far  knowl- 
edge of  the  plaintiff's  interest  was  material  to  the  de* 
fendant.  That  inquiry  can  be  entered  upon  when  the 
representation  is  as  to  a  matter  collateral  to  the  risk. 
{Wall  V.  Eotoard  Ins.  Co.,  14  Barb.  383.)  But  when  the 
representation  amounts,  as  in  this  case,  to  a  warranty, 
there  is  no  escape  from  it ;  it  avoids  the  contract,  and  the 
insured  cannot  recover.  (  Wilson  v.  Herkimer  Mutual  Ins. 
Oo,y  2  Seld,  53.)  I  will  not  enter  into  the  question  whether 
the  plaintiff  had  an  insurable  interest,  as  that  question  is 
wholly  immaterial  if  I  am  right  upon  the  other  branch  of 
the  case. 

The  judgment  of  the  referee  must  be  reversed,  and  a 
new  trial  ordered,  costs  to  abide  the  event 

[JBFFBBBOir  Obitbbal  Tbbm,  October  7,  1862.  JTa^hIi  Morgan  and  JTomm, 
Josttcea.] 
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When  a  special  rerdict  is  found,  by  the  jury,  in  favor  of  the  plaintiff,  the  pl«n- 
Uff  is  bonnd  to  more  for  judgment  thereon,  at  the  special  term.  It  is  not  in 
the  power  of  the  justice  holding  the  circuit  to  send  that  motion  to  be  heard, 
with  the  exceptions,  in  the  first  instance,  at  a  general  term. 

A  motion  for  a  new  trial  cannot  be  made  where  a  special  verdict  is  found.  It 
is  not  a  remedy  adapted  to  the  case. 

In  an  action  for  the  recovery  of  specific  real  property,  it  is  the  right  of  the 
jury,  in  their  discretion,  to  find  a  special  verdict,  and  of  course  to  find  the 
facts  as  they,  upon  the  evidence,  are  satisfied  is  just  and  right  The  court 
has  no  authority  to  require  them  to  find  a  special  verdict ;  still  less  to  reqoin 
them  to  find  specific  facts. 

THIS  was  an  action  to  recover  the  possessiou  of  real 
estate. 

The  defendant  interposed  an  eqaitable  defense;  alleging, 
in  his  answer,  that  he  had  the  eqaitable  title  to  one  half 
of  the  premises  described  in  the  complaint,  and  was  entitled 
to  a  conveyance  thereof.     * 

By  the  direction  of  the  court,  the  jury  found  a  special 
verdict  containing  the  facts,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  prepared  by  the  plaintiff;  which, 
with  the  exceptions,  was  directed  by  the  court  to  be  heard, 
in  the  first  instance,  at  a  general  term. 

B.  H.  TyUry  for  the  plaintiff. 
A.  Perry,  for  the  defendant. 

By  ths  Court,  Mullint,  J.  This  case  must  go  back  for 
trial  again.  As  the  case  is  made  up  there  is  no  question 
before  us  which  the  general  term  can  review.  There  is 
no  general  verdict  in  the  case,  and  as  there  can  be  but  a 
general  or  special  verdict  rendered  by  a  jury,  the  verdict 
in  the  case  must  be  special.  If  special,. then  the  plaintiff 
was  bound  to  move  for  judgment  thereon  at  the  special 
term.  It  was  not  in  the  power  of  the  justice  holding  the 
circuit  to  send  that  motion  to  be  heard  here  in  the  first 
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instance.  The  Code  (§  265)  says:  ^^A  motion  for  a  new 
trial  on  a  case  or  exceptions  or  otherwise,  and  an  applica- 
tion.for  a  judgment  on  a  special  verdict,  or  case  reserved 
for  argument  or  further  consideration,  must,  in  the  first 
instance,  be  heard  and  decided  at  the  circuit  or  special 
term.  Except  that  when  exceptions  are  taken,  the  judge 
trying  the  cause  may,  at  the  trial,  direct  them  to  be  heard 
in  the  first  instance  at  the  general  term,  and  the  judg- 
ment in  the  mean  time  suspended ;  and  in  that  case  they 
must  be  there  heard  in  the  first  instance,  and  judgment 
there  given.'*  But  the  record  says,  that  by  direction  of 
the  court  the  verdict  was  taken  subject  to  the  opinion  of 
the  court  on  a  case  to  be  prepared  by  the  plaintifi^  which, 
with  the  exceptions^  was  directed  by  the  court  to  be  heard 
in  the  first  instance  at  the  general  term.  The  application 
for  judgment  on  the  special  verdict  is  clearly  not  before 
us,  and  it  seems  to  me  equally  clear  that  the  exceptions 
are  not  here ;  and  if  they  are,  no  relief  can  be  granted. 
A  motion  for  a  new  trial  ma^  be  made  on  a  case  or  excep- 
tions. (Code,  §  265.)  When  made  on  exceptions,  the 
judge  trying  the  cause  may  direct  them  to  be  heard  in 
the  first  instance  at  the  special  term.  This  provision 
necessarily  implies  a  verdict  against  one  of  the  parties.  A 
party  will  not  move  for  a  new  trial  unless  he  has  been 
beaten.  A  special  verdict  is  in  favor  of  neither  party;  it 
finds  the  facts,  merely,  and  leaves  the  court  to  declare  the 
law — to  award  the  judgment  which  the  law  pronounces  on 
facts  found.  Hence  a  motion  for  a  new  trial  cannot  be 
made  where  a  special  verdict  is  found.  It  is  not  a  remedy 
adapted  to  the  case. 

The  265th  section  of  the  Code  provides  that  the  court, 
if  it  order  the  exceptions  to  be  heard  first  in  the  general 
term,  shall  direct  the  judgment,  in  the  mean  time,  to  be 
suspended,  for  the  very  obvious  reasoa  that  a  motion  for  a 
new  trial  cannot  be  made  after  judgment.  The  only 
remedy  then  is  by  appeal.    It  would  seem  from  the  case. 
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that  the  court  instracted  the  jury  here  to  find  on  certain 
facts  in  issue  between  the  parties.  Indeed,  it  is  left  uncer- 
tain wheither  or  not  all  the  facts  set  out  as  found  were  not 
found  under  the  special  direction  of  the  justice  holding 
the  circuit.  If  this  was  so,  I  apprehend  it  was  not  in  con- 
formity to  the  Code.  Section  261  provides,  that  in  every 
action  for  the  recovery  of  money  only,  or  specific  real 
property,  the  jury,  in  their  discretion,  may  render  a  gen- 
erator special  verdict.  In  all  other  cases  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing,  upon 
any  or  all  of  the  issues*  This  was  an  action  for  the  re- 
covery of  specific  real  property,  and  it  was  the  right  of 
the  jury,  in  their  discretion,  to  find  a  special  verdict,  and 
of  course  to  find  the  facts  as  they,  upon  the  evidence,  \^ere 
satisfied  was  just  and  right.  There  being  no  authority  to 
require  them  to  find  a  special  verdict,  there  was  still  less 
to  require  them  to  find  specific  facts. 

I  am  of  the  opinion  there  was  a  mistrial  at  the  circuit, 
and  the  case  should  go  back  to  be  again  tried. 

[Jbfpbbboit  Gbnbkaii  Tebx,  October  7,  186^-  MuiHn^  Morgan  and  Baem, 
JiiBtices.] 


David  Hackney,  administrator  &c.,  vs,  Betsej  Vrooman 

and  others. 


Where  there  is  a  contest  respecting  a  gift,  between  the  donee  and  the  repre- 
sentatives of  the  donor,  the  declarations  of  the  donor  are.  admissible,  being 
against  bis  interest  when  made;  and  the  admissions  of  the  testator  or  intes- 
tate, as  a  universal  rule,  are  admissible  against  his  representatives. 

Where  a  bond  and  mortgage  were  found,  after  the  mortgagor's  deatli,  in  a  tin 
box  of  his,  containing  paid  notes,  papers  of  old  dates,  bills  of  goods,  old 
outlawed  notes  due  him,  and  other  miscellaneous  papers ;  and  there  was 
proof  of  a  declared  intention  of  the  mortgagee  to  give  the  bond  and  mort- 
gage to  his  daughter,  (the  wife  of  the  mortgagor;)  Seld  that  in  the  absence 
of  any  evidence  casting  suspicion  upon  the  honaJldM  of  the  possession  of  the 
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secarities  by  the  mortgagor,  at  the  time  of  his  death,  sach  possession  was 
presumptive  evidence  of  a  gift  to  his  wife. 

Held,  altOj  upon  the  facts,  that  it  was  not  the  intention  of  the  donor,  in  giving 
the  securities  to  his  daughter,-  to  discharge  the  debt ;  that  he  designed  that 
it  should  be  her  separate  property,  so  that  she  could  assert  an  interest  in 
the  mortgaged  premises,  in  the  event  of  the  mortgagor's  death  without  heirs 
by  her ;  and  that  upon  her  death  before  foreclosure,  the  securities  became 
the  property  of  the  husband,  and  thus,  the  legal  and  equitable  estates  meet- 
ing in  him,  the  latter  became  merged  in  the  former. 

Whether  a  gift  of  a  bond  and  mortgage  be  inter  vivos,  or  causa  tnortisj  the  donee 
acquires  a  legal  as  well  as  equitable  title  to  the  secarities,  by  mere  delivery, 
without  writing. 

THIS  is  an  action  brought  by  the  plaintiff,  the  adminis- 
trator, &c.,  of  William  Hackneyj  deceased,  with  the 
will  annexed,  to  foreclose  a  mortgage  given  by  John  8. 
Vrooman,  now  deceased,  to  the  said  William  Hackney  in 
his  lifetime,  dated  June  26,  1843,  to  secure  the  payment 
of  "  $450,  with  interest,  in  five  years  from  the  date " 
thereof,  and  which  mortgage  was  recorded  in  the  clerk's 
office  of  the  county  of  Oswego,  June  29, 1843.  The  plain- 
tiff claimed  that  there  was  due  and  unpaid  upon  said 
mortgage,  the  whole  of  the  principal  and  interest  thereon, 
from  the  date  of  the  mortgage.  The  defendants  were 
heirs  of  the  mortgagor,  subsequent  purchasers,  incum- 
brancers, &c. 

The  answer  was,  1st.  A  general  denial;  2d.  Payment 
by  the  mortgagor ;  an  averme*nt  that  the  mortgagee  gave 
the  mortgage  and  the  bond  accompanying  it  to  the  mort- 
gagor's wife,  who  was  the  daughter  of  the  mortgagee. 
The  defendants  demanded  judgment  that  the  bond  and 
mortgage  be  declared  paid  and  satisfied,  and  that  the  same 
be  canceled  and  discharged  of  record,  and  the  complaint 
dismissed  with  costs. 

The  action  was  tried  by  the  court,  without  a  jury,  at  the 
Oswego  circuit. 

The  plaintiff  was  unable  to  produce  said  mortgage,  or 
the  bond  accompanying  the  same,  upon  the  trial.     Both 
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were  in  the  possessioii  of  the  defendants,  and  produced  by 
them  at  the  request  of  the  plaintiff. 

The  condition  of  the  bond  and  mortgage  was  as  fol- 
lows, viz  :  "  The  condition  of  this  obligation  is  such,  that 
if  the  above  bounden,  John  S.  Vrooman,  his  heirs,  execn- 
tors  or  administrators,  shall  and  do  well  and  faithfully  pay, 
or  cause  to  be  paid,  unto  the  above  named  David  Hack- 
ney, his  heirs,  executors,  administrators  or  assigns,  the 
just  and  full  sum  of  $450,  with  .interest  thereon,  in  five 
years  from  the  date  hereof,  without  fraud  or  delay,  then 
this  obligation  to  be  void,"  &c.  From  the  fact  that  no 
interest  is  payable  until  the  expiration  of  five  years,  when 
the  principal'  became  due,  it  was  claimed  by  the  defend- 
ants that  the  mortgage  showed  upon  its  face  that  it  was 
not  taken  as  an  ordinary  security  for  a  debt. 

It  appeared  upon  the  trial  thatWilliara  Hackney,  the 
mortgagee,  resided,  in  his  life  time,  in  the  county  of  Mont- 
gomery ;  that  Betsey  Vrooman,  wife  of  John  S.  Vrooman, 
the  mortgagor,  was  the  daughter  of  said  Hackney,  and 
that  she  and  her  husband  resided,  at  the  date  of  the  mort- 
gage, and  until  they  respectively  died,  on  the  mortgaged 
premises,  in  the  town  of  Hastings,  in  the  county  of 
Oswego ;  that  said  mortgage  was  given  for  money  pre- 
viously advanced  by  said  Hackney,  to  his  said  daughter 
and  her  husband ;  that  said  Hackney  distinctly  stated,  at 
the  time  the  mortgage  was  given,  in  1843,  when  the 
mortgagor  was  present,  that  he  designed  said  mortgage 
as  a  gift  to  his  daughter  Betsey,  except  in  the  single  con- 
tiiigency  of  his  needing  the  money,  or  some  pa-rt  of  it,  for 
his  own  support  during  his  lifetime. 

Hackney's  will  was  dated  September  10,  1841,  and  he 
died  January  13,  1846.  Mrs.  Vrooman  died  in  1847. 
John  S.  Vrooman  died  December  7, 1867.  Hackney's  will 
was  proved,  and  administration  granted  thereon  to  the 
plaintiff;  in  1857. 

Shortly  after  the  death  of  John  S.  VrOpmau,  in  Decem- 
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ber  1857,  Devendorf,  his  administrator,  found  the  bond 
and  mortgage  in  qnestion,  in  the  house  of  Yrooman,  in  a 
small  tin  box,  which  contained  old  and  canceled  notes, 
and  other  old  and  defunct  papers,  and  he  has  retained 
possession  of  them  ever  since.  There  was  no  evidence 
that  any  claim  had  ever  been  made  by  any  body  upon  this 
bond  and  mortgage,  until  this  action  was  commenced,  in 
1860,  which  was  more  than  seventeen  years  after  they  were 
given — fourteen  years  after  the  death  of  Hackney — ^and 
not  until  the  mortgagor  and  his  wife  had  died  also. 

There  was  no  evidence  to  show  that  this  bond  and  mort- 
gajge  were  in  the  possession  of  Hackney  at  the  time  of  his 
death,  or  in  the  possession  of  any  other  person  or  persons 
than  John  8.  Yrooman  and  his  wife,  at  any  time  subse- 
quent to  the  death  of  Hackney. 

The  court  ordered  judgment  for  the  defendants,  direct- 
ing the  bond  and  mortgage  to  be  declared  satisfied,  and 
that  the  complaint  be  dismissed,  with  costs.  The  follow- 
ing opinion  was  delivered  by  the  justice  before  whom  the 
action  was  tried. 

MoRGAi^  J.  The  letters  of  administration  granted  to 
the  plaintiff  in  this  action,  must  be  regarded  as  sufficient 
to  entitle  him  to  administer  upon  the  estate  of  William 
Hackney,  until  the  same  are  revoked.     (2  JB.  S.  80,  §  56.) 

The  mortgage,  with  the  accompanying  bond,  which  this 
suit  is  instituted  to  foreclose,  was  produced  on  the  trial, 
by  the  defendants'  counsel,  and  the  proof  shows  that  it 
was  found  among  the  papers  of  John  S.  Yrooman,  the 
mortgagor,  after  his  decease,  by  his  administrators ;  but 
there  is  no  direct  evidence  to  satisfy  me  how  it  came  into 
his  possession.  William  Hackney,  the  mortgagee,  resided 
in  Montgomery  county,  and  Betsey  Yrooman,  the  wife  of 
John  8.  Yrooman,  was  his  daughter,  and  they  resided  in 
Hastings,  Oswego  county,  on  the  mortgaged  premises. 
The  mortgage  was  executed  in  1843,  to  secure  the  payment 
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of  moneys  he  had  advanced  to  Vrooman  at  various  times,  to 
help  him  to  pay  for  the  lands  in  question.  Just  prior  to  the 
taking  of  the  mortgage,  John  S.  Vrooman  had  lost  his  only 
child,  and  it  was  not  expected  that  he  would  have  another 
by  his  wife.  He  expressed  his  intention  to  put  the  amount 
advanced  into  a  mortgage  so  that  he  could  hold  it  for  his 
daughter's  benelit,  if  she  outlived  her  husband.  And  he 
declared  his  purpose  that  it  should  not  be  taken  away  from 
her,  and  that  he  calculated  eventually  to  give  it  to  her 
absolutely,  but  he  did  not  know  but  he  should  have  to 
use  it  himself,  and  all  he  had,  before  he  died.  William 
Hackney  died  January  13,  1846,  4nd  Betsey  Vrooman,  his 
daughter,  died  in  January  1847,  without  children.  John 
S.  Vrooman  committed  suicide,  December  7, 1857.  Peter 
Devendorf  administered  on  his  estate.  The  day  after  the 
decease  of  John  S.  Vrooman,  Devendorf,  accompanied  by 
Budolph  Vrooman,  went  to  the  house  where  John  S.  died, 
and  found  the  bond  and  mortgage  in  a  small  trunk  among 
a  quantity  of  canceled  notes  and  other  papers.  Deven- 
dorf was  subsequently  appointed  administrator  and  took 
possession  of  them. 

This  is  all  the  evidence  which  bears  upon  thg  question, 
and  it  is  now  claimed  by  the  defendants  that  the  mortgage 
isjpaid,  or  that  it  was  surrendered  up  to  John  S.  Vroo- 
man by  William  Hackney,  in  his  lifetime,  in  pursuance 
of  his  intention  to  forgive  him  the  debt  which  it  secured. 

As  there  is  no  question  made  or  evidence  in  the  case  as 
to  any  unfair  practice  on  the  part  of  Vrooman  to  obtain 
possession  of  the  security,  I  think  the  presumption  of 
law  is  that  it  was  surrendered  up  to  him  with  a  view  of 
forgiving  the  debt 

It  would  not  be  in  the  common  course  of  dealing  for 
William  Hackney  to  deliver  up  the  bond  and  mortgage 
to  Vrooman  unless  it  had  been  paid,  or  unless  he  intended 
to  give  him  or  his  wife  the  moneys  which  he  had  advanced 
to  them  to  help  pay  for  the  place.     The  circumstances 
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leave  it  to  be  presumed  that  he  made  the  gift  absolute 
before  his  death.  Where,  in  the  ordinary  course  of  iieal- 
ing,  a  security,  when  paid,  is  given  up  to  the  party  who 
pays  it,  the  possession  of  the  security,  by  the  debtor,  after 
the  day  of  payment,  is  prima  facie  evidence  that  he  has 
paid  it  (2  Oreenl  Ev.  §  527.)  So  where  a  man  expresses 
an  intention  to  give  a  thing,  the  subsequent  possession  of 
the  thing  by  the  donee  is  sufficient  to  authorize  the  pre- 
sumption that  the  gift  was  actually  made.  {McOlough  v. 
Lockhart,  1  Bailej/,  S.  O.  117.)  In  Weekett  v.  JBaJy,  (2Bro. 
P,  C.  386,)  Mr.  Piggott,  a  short  time  before  his  death, 
said  to  his  wife,  who  was  his  executrix  and  legatee,  that 
he  had  Raby's  bond  which  he  did  not  deliver  up,  as  he 
might  live  to  want  it,  but  added^  "  when  I  die  he  shall 
have  it ;  he  shall  not  be  troubled  or  asked  about  it."  She 
afterwards  put  the  bond  in  suit,  but  the  court  ordered  it 
to  be  delivered  up  and  canceled.  And  in  Richard  v.  Simij 
(2  Eq:  C,  Ahr.  617,)  the  mortgagee  said  to  the  mortgagor, 
*'take  back  your  writings;  (a  bond  and  mortgage;)  I 
freely  forgive  you  the  debt."  The  mortgagor  accordingly 
took  them.  The  mortgagee  had  also  stated  to  the  mother 
of  the  mortgagor  that  he  intended  to  forgive  the  debt 
Lord  Hardwick  held  that  the  debt  was  extinguished.  And 
where  it  is  clearly  inferable  from  the  acts  and  conduct  Qf 
the  party  entitled  to  the  benefit  of  the  deed  or  other  in- 
strument that  he  has  treated  it  as  released  or  otherwise 
dead  in  point  of  effect,  a  court  of  equity  will  so  decree  it 
(2  8t(yry'9  Eq.  §  705,  a.) 

Here  the  bond  and  mortgage  were  evidently  intended  to 
be  given  up  to  the  wife  of  John  S.  Vrooman,  if  she  survived 
her  husband,  unless  the  mortgagee's  own  wants  should 
require  payment  in  his  lifetime.  It  is  impossible  to  de- 
termine with  entire  certainty  what  were  the  circum- 
stances under  which  it  was  relinquished  to  Vrooman  prior 
to  his  death.  There  is  nobody  to  explain  them,  and  in 
the  absence  of  any  evidence  tending  to  show  that  John  S. 
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YroomaD  became  possessed  of  the  bond  and  mortgage 
wrongfully,  I  think  it  is  to  be  presumed  that  they  were 
surrendered  to  him  to  be  canceled.  It  was  held  in  Smith 
V.  Smith,'  (15  N,  H,  55,)  that  the  possession  by  the  mort- 
gagor of  the  notes  secured  by  the  mortgage,  was  prima  facie 
evidence  that  they  had  been  paid  by  him.  In  Carroll  v* 
Bowie,  (7  Oill,  34,)  it  was  held  that  the  possession,  by  an 
obligor,  of  a  bond,  (who  was  surety,)  creates  a  presump- 
tion in  law  that  it  has  been  paid.  (See  also,  19  Pick.  220.) 
In  the  absence,  therefore,  of  any  evidence  that  William 
Hackney  intended  to  forgive  the  debt  secured  by  the 
mortgage,  I  think  I  should  be  compelled  to  presume  that 
it  was  paid,  without  some  explanation  to  account  for  its 
being  found  in  the  possession  of  the  mortgagor.  But  with 
the  proof  as  to  his  intended  gift  of  the  same  to  Mrs.  Yroo* 
man,  as  an  advancement  of  his  estate,  I  think  the  circum- 
stances justify  the  conclusions  that  the  old  gentleman^ 
prior  to  his  death,  forgave  the  debt  and  surrendered  up 
tjhe  bond  and  mortgage  in  question,  to 'be  canceled.  The 
result  is,  that  there  must  be  a  judgment  according  to  the 
prayer  of  the  answer. 

From  the  judgment  entered  in  accordance  with  the 
above  opinion,  the  plaintiff  appealed. 

Marsh  &  Webb,  for  the  appellant. 

L  There  is  no  pretense,  and  can  be  none,  that  this 
was  a  donatio  causa  mortis.  ''  It  is  essential  to  such  gifls 
that  the  donor  make  them  in  his  last  illness,  or  in  contem- 
plation and  expectation  of  death,  and  with  reference  to 
their  effect  after  his  death ;  and  if  he  recovers,  the  gift 
becomes  void."  (2  Rentes  Com.  444.)  These  essentials 
do  not  exist  in  this  case,  nor  does  the  learned  judge  who 
decided  this  case  put  it  upon  this  ground.  {WiOarcFs 
Eq,  Jur.  553,  554) 

n.  The  mortgage  has  not  been  paid.  1.  There  is  no 
proof  that  any  money  was  paid  to  the  mortgagee  to  apply 
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on  the  mortgage.  2.  At  the  time  of  the  decease  of  the 
mortgagee,  there  was  nothing  due  on  the  mortgage,  and  it  is 
therefore  improbable  that  anything  would  have  been  paid 
on  it  The  mortgage  was  given  26th  of  June,  1843,  pay- 
able, with  interest,  in  five  years  from  date.  The  mort- 
gagee died  13th  of  January,  1846,  nearly  two  years  and  a 
half  before  anything  became  due  on  the  mortgage.  3.  The 
executors  named  in  the  will  never  qualified  or  acted,  and 
therefore  no  payments  could  have  been  made  to  them ;  or, 
if  made  to  them,  such  payments  could  easily  have  been 
proved.  4.  The  will  of  William  Hackney  was  not  admitted 
to  probate  till  7th  of  April,  1857,  and  letters  of  adminis- 
tration thereon,  with  the  will  annexed,  were  granted  to 
the  plaintiff  on  the  Slst  of  October,  1857,  and  on  the  7th 
of  December  of  the  same  year,  the  mortgagor  committed 
suicide.  No  pretense  of  payment  to  the  administrator  is 
made.  5.  The  learned  judge  who  tried  the  cause  does  not 
put  his  decision  on  the  ground  of  payment.  6.  The  pre- 
sumption is,  that  a  man  will  not  pay  a  debt  before  it  is 
due.     (3  Stark.  Ev.  1253.) 

IIL  There  was  no  donation  of  the  bond  and  mortgage 
by  the  mortgagee  to  the  mortgagor,  or  his  wife.  1.  To 
make  a  valid  donatio^  either  inier  tfivosj  or  eau9a  martUj 
there  must  be  a  delivery.  (2  Kent's  Gam.  438.  Allen  v. 
Gowany  28  Barb.  99.)  In  this  case  many  authorities  are 
cited,  showing  that  delivery  is  absolutely  necessary  to  con- 
stitute a  valid  gift ;  though  in  this  case  the  court  erred  as 
to  what  constituted  a  delivery.  {See  23  N.  T.  502.)  2.  "  A 
mere  intention,  or  naked  promise  to  give,  without  some 
act  to  pass  the  property,  is  not  a  gift  (2  Kent's  Com.  438.) 
3.  '^  If  the  thing  be  a  chose  in  action,  the  law  requires  an 
assignment,  or  some  equivalent  instrument,  and  the  trans- 
fer must  be  actually  executed."  (2  Kent's  Com.  439. 
Hooper  v.  Ooodwm^  1  Swanet. .  486.  Hunter  v.  Hunter^  19 
Barb.  631  to  635.)  .  I  believe  the  only  exception  to  this 
rule,  in  gifts  inter  vivos^  is  the  gift  of  negotiable  paper 

■Vol.  LXLL  42 


1 


658        CASES  IN  THE  SUPREME  COURT. 

Hackney  v.  Vrooman. 

against  a  third  person.     ^'  In  this  respect  there  is  a  man- 
ifest distinction  between  a  gift  inter  vivos  and  a  donatio 
mortis  causa.    In  the  former  a  court  of  equity  will  not  com- 
pel a  donor  to  complete  his  gift,  nor  an  executor  to  com- 
plete the  gift  of  his  testator ;  whereas,  as  we  have  seen,  in 
the  latter  case,  the  donee  may  successfully  invoke  the  aid 
of  the  court  of  chancery  for  that  purpose."     {Harris  v. 
Clark,  2  Barl.  94,  98,  99.    Story's  Eq.  Jur,  §  433,  note  3, 
and  §  793,  a,  and  notes.     Price  v.  Price,  8  Law  and  Eq.  271. 
Van  Deusen  v.  Rowley,  admW,  8N.T.  358,  360.)     In  this 
case  the  father  made  an  assignment  to  his  son  of  twenty 
shares  of  bank  stock.    No   consideration   passed.     The 
£ather,  when  he  bought  the  stock,  said  that  he  bought  it 
for  his  son,  and  the  stock  certificate  was  delivered  to  the 
son.     The  court  say:  "It  was  a  gift  not  resting  in  agree- 
ment, but  completely  executed.    The  stock  was  intangible ; 
but  the  evidences  of  the  title,  and  all  of  them,  were  placed 
in  the  possession  of  the  donee,**  thus  confirming  the  doc- 
trine that  a  gift  of  a  chose  in  action,  inter  vivos,  must  be 
by  assignment,  or  some  equivalent   instrument,*  actually 
executed.     No  such  instrument  is  pretended  in  this  case. 
As  to  the  necessity  of  actual  and  immediate  delivery  to  the 
donee,  or  to  some  other  person  for  him,  see  Noble  v.  Smith, 
(2  John.  52 ;)  Grangiae  v.  Arden,  (10  id.  293  to  296 ;)  Cook  v. 
Husted,  (12  id.  188 ;)  Huntington  v.  Oilmore,  (14  Barb.  243,) 
which  cites  very  many  authorities.    In  this  last  case,  as  in 
some  of  the  others,  the  person  claiming  as  donee  was  in 
actual  possession.    {Hunter  v.  Hunter,  19  Barb.  631  to  635.) 
In  the  case  at  bar,  there  is  no  evidence  that  the  mortgage 
was  ever  delivered  to  or  in  possession  of  Mrs.  Vrooman, 
In  the  opinion  of  the  circuit  judge  in  this  case,  some 
authorities  are  cited  as  sustaining  a  contrary  doctrine,  and 
as  establishing  the  principle  that  "  where  a  man  expresses 
an  intention  to  give  a  thing,  the  subsequent  possession 
of  the  thing  by  the  donor^  is  sufficient  to  authorize  the 
presumption  that  the  gift  was  actually  made."    It  becomes. 
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therefore,  necessary  to  review  briefly  these  authorities. 
Weekett  v.  JBaJy,  (2  BrowifC%  Pari.  Cases,  386,)  is  referred 
to  in  Story's  Eq.  Jur.  §  706,  as  a  "  curious  case,"  and  he 
says  of  it :  *'  It  carries  the  doctrine  of  an  implied  trust  or 
equitable  extinguishment  of  a  debt,  to  the  very  verge  of 
the  law."  In  note  1,  to  said  section,  he  says:  ^'This  case 
was  recognized  in  its  principle  by  .Lord  Cottenham,  in 
Flower  v.  Marten^  (2  Mylne  dk  Oraig^  459  to  476,")  and 
refers  to  the  case  of  TufneU  v.  GonstahU^  (8  Sim.  69,)  as 
contra.  And  in  section  706,  note  a,  Story  doubts  and 
questions  the  authority  of  these  cases,  and  says  :  *'  Be  this 
as  it  may,  they  proceed  upon 'the  distinct  ground  that  the 
transaction  was  one  exclusively  between  the  creditor  and 
the  debtor,  and  that,  taking  all  the  circumstances  together, 
it  was  clearly  the  intention  of  the  creditor  to  treat  the  debt 
as  in  equity  forgiven  and  released  to  the  debtor  himself," 
and  see  the  remainder  of  the  section.  In  the  case  at  bar, 
not  only  no  clear  intent,  but  t>o  intent  to  donate  the  mort- 
gage debt  to  the  debtor  himself,  was  ever  expressed.  At 
the  most  the  evidence  shows  only  a  vague  intent,  on  certain 
contingencies,  (one  of  which,  at  least,  viz.,  the  daughter 
surviving  her  husband,  never  happened,)  to  give  the  debt- 
or's wife  the  benefit  of  the  mortgage.  And  therefore, 
according  to  Story,,  even  allowing  the  case  in  2  Browiis 
P.  C  to  be  law,  the  mortgagor,  and  of  course  those  claim- 
ing under  him,  can  claim  nothing  under  the  donation. 
We  may  add,  that  not  only  is  no  intent  to  give  the  mort- 
gage to  the  debtor  shcfwn,  but  the  mortgagee  evidently 
designed  that  neither  the  mortgagor  nor  his  heirs  should 
receive  the  benefit  of  the  mortgage.  Flower  v.  MarteUj 
(2  Mylne  dk  Oraig^  supra,)  shows  that  the  intent  to  give 
must  be  clear  and  distinct,  and,  in  this  case,  the  donation 
was  to  the  debtor.  Biehard  v.  SimSj  (2  Fq,  Oases  Ahr.  617,) 
is  a  case  where  the  intended  donation  was  direct  to  the 
debtor,  and  therefore  comes  within  the  remarks  above 
cited  from  Story.    Besides,  in  this  case,  the  intent  was 
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carried  into  effect  by  actual  delivery  to  the  donee.  In 
MeGlurg  v.  Lockhartj  (1  Bailej/y  117,)  the  facts  are  thus :  The 
plaintiff  married  the  defendant's  daaghter.  Abont  a  year 
after  the  marriage,  the  slave,  (to  recover  which  the  action 
was  brought,)  had  been  sent  or  came  into  the  plaintiff's 
possession,  the  defendant  having  previously  declared  that 
she  intended  the  slaye  for  the  plaintiff's  wife.  The  slave 
remained  in  the  plaintiff's  possession  till  the  death  of  his 
wife,  and  afterwards  returned  to  the  defendant,  who  re- 
tained possession  after  demand  made.  Here  we  have 
sufficient  proof  of  a  perfected  gift,  viz.,  the  declared  intent 
to  give,  and  the  delivery  of  possession.  TufneU  v.  Can- 
itable^  (8  Sim.  69,)  is  cited  by  Staty  as  contra  2  BrounCn 
P.  (7.  and  2  Mylne  dk  Oraig.  The  facts  in  this  case  are 
thus :  Tufnell  owed  Robinson  £500,  on  note,  and  £1200 
on  bond.  Robinson  had,  by  his  will,  bequeathed  £700 
to  Tufnell.  Afterwards,  by  a  codicil,  .he  revoked  the 
bequest,  and,  at  the  same  tune,  made  an  indorsement  on 
the  bond  thus :  "  I  do  this  day  forgive  Rev.  W.  TufneU 
the  sum  of  $£700,  part  of  the  within  named  sum  of  £1200, 
for  which  he  is  indebted  to  me.  In  consequence  of  this 
gitib,  I  have  revoked,  by  my  codicil  of  this  date,  a  former 
bequest  to  the  amount  of  said  sum  of  £700."  The  court 
held  that  it  was  not  a  perfected  gift.  There  was  no  deliv- 
ery, and  no  consideration.  4.  Courts  will  not  interfere  in 
favor  of  volunteers.  {Story' $  Eq.  Jur.  §  433,  and  note  3 ; 
§  793,  a,  and  notes;  §  987,  and  note  2;  §  1040,  e.)  5.  The 
presumptions  are  not  in  favor  of  payment  or  forgiveness 
of  the  debt.  1st  As  to  the  presumption  of  payment  It 
is  a  legal  presumption  ^'  that  a  man  will  not  pay  a  debt 
which  is  not  due."  (3  Stark.  JSv.  1253.)  And  we  have 
seen  that  the  mortgagee  died  long  before  any  payment  of 
principal  or  interest  became  due.  (See  aleo  point  11.)  We 
need  not  dispute  the  doctrine  cited  in  the  opinion  of  the 
court,  from  2  Oreenleqf*8  Uvidenoe,  §  527 ;  and  we  would 
refer  to  1  Oreenlaef's  Evidenee^  §  38,  for  the  same  doctrine* 
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But  we  differ  from  the  judge  in  the  construction  and  ap- 
plication of  the  doctrine.  What  securities  are,  when  paid, 
ordinarily  given  up  to  the  party  who  pays  them,  without  any 
further  act  to  show  payment?  We  answer,  negotiable 
securities.  Such  paper,  we  all  know,  is,  "in  the  ordinary 
course  of  dealing,"  delivered  up  on  payment,  and  no  other 
evidence  of  payment  is  ordinarily  required.  We  have 
examined  nearly  all  the  cases  referred  to  by  Oreenleafj  un- 
der section  38,  volume  1,  and  section  527,  volume  2,  and 
find  that  they  are  all  cases  of  negotiable  paper.  A  mort- 
gage is  matter  of  record,  and  remains  as  record  evidence 
incumbering  the  title,  though  paid,  if  not  discharged  of 
record.  Ifo  prudent  man,  and  certainly  no  man  of  ordin- 
ary intelligence,  will  be  content  with  having  the  bond  and 
mortgage  delivered  up  to  him  when  he  pays  them.  At 
least  a  receipt  would  be  required,  and  rarely  does  anj  one 
stop  short  of  a  satisfaction  piece.  The  latter  is  ^'the 
ordinary  course."  Simply  to  receive  the  bond  and  mort- 
V  g^o  on  payment,  with  no  other  evidence,  would  be  most 
extraordinary.  2d.  As  to  presumptiqn  of  forgiveness  or 
donation  of  the  debt,  it  is  unnecessary  to  add  to  what  we 
have  said,  or  to  the  authorities  cited,  unless  it  be  to  say, 
*'a  gift  is  not  to  be  presumed."  (JJowen  &  EUTs  NoteSy 
p,  296,  note  298.)  But  the  learned  j  udge  thinks  he  ^^  should 
be  compelled  to  presume  that  it  (the  mortgage)  was  paid, 
without  some  explanation  to  account  for  its  being  found 
in  the  possession  of  the  mortgagee.'*  We  believe  a  suffi- 
cient explanation  has  already  been  given.  But,  if  more  is 
necessary,  the  facts  of  the  case  furnish  it.  The  mortgage 
was  given  26th  of  June,  1843,  and  was  payable  June  26, 
1848.  The  mortgagee  died  January  13,  1846.  Letters 
of  administration,  with  the  will  annexed,  were  granted 
October  31, 1857.  Till  then  there  was  no  one  legally  author- 
ized, or  who  had  the  exclusive  right,  to  take  possession 
of  the  property  and  effects  of  the  deceased  mortgagee.  He 
left  several  children,  as  appears  by  his  will.    Some  of 
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them*  ought  to  take  care  of  the  property  left  by  the  de- 
ceased. One  had  as  good  right  as  another ;  and  the  taking 
possession  and  care  of  the  property  by  any  orte  of  them, 
or  by  a  son-in-law  of  the  deceased,  would  involve  no 
wrong,  nor  make  the  party  guilty  of  any  "  unfair  practice." 
Add  to  this  that  there  is  no  pretense  that  Vrooman  or  his 
wife,  during  their  lives,  ever  claimed  that  the  mortgage 
debt  was  forgiven,  and  it  seems  to  us  that  sufficient  ex- 
planation is  given,  if,  indeed,  any  is  required. 

rV.  The  court  has  found  that  the  bond  and  mortgage 
"  were  surrendered  to  him  (John  8.  Vrooman)  to  be  can- 
celed." Such  finding  is  not  within  the  issues  to  be  tried  ; 
for  the  answer  does  not  claim  that  the  mortgage  debt  was 
ever  forgiven  him.  It  only  claims  that  the  bond  and  mort- 
gage were  given  to  his  wife.  And  we  have  shown  that,  if 
there  were  any  such  gift,  it  was  a  nullity. 

V.  The  court  erred  in  receiving  what  Hackney  said  about 
the  bond  and  mortgage.  (1  Kern.  157,  164,  165.)  The 
declarations  of  an  ancestor,  devisor,  &c.,  are  not  admis- 
sible against  the  heir,  &c.,  except  when  such  declarations 
^'are  against  the  interest  of  the  party  making  them,  and 
might,  when  made,  have  been  used  against  him.*'  And 
see  the  more  general  doctrine.  (7  Wend.  256.  8  id.  490. 
1  Em  612.    6  id.  405.    7  id.  361.     1  Oomst.  519.) 

A.  H.  Bailey^  for  the  respondent 

L  From  the  facts  of  the  case,  the  conclusion  is  irresist- 
able,  that  William  Hackney,  in  his  lifetime,  did  surrender 
and  give  up  said  bond  and  mortgage  to  his  daughter 
Betsey,  in  accordance  with  his  intention  expressed  at  the 
time  it  was  taken.  That  he  gave  it  to  her  as  a  free  gift, 
or  released  and  discharged  it ;  and  that  it  remained  in  her 
possession  and  in  that  of  her  husband,  from  that  time 
until  their  decease — freed  from  all  claim  or  right  of  prop- 
erty -or  possession,  on  the  part  of  the  representatives  of 
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said  Hackney,   or  if  any  property  remained  in  it,  it  be- 
longed to  Betsey  Vrooman  and  her  representatives. 

n.  To  constitute  a  valid  gift  of  the  mortgage,  whether 
absolute  or  .as  a  donatio  causa  mortis^  it  is  only  necessary  to 
prove  the  intention  of  the  donor  to  give,  and  that  it  was 
delivered  to  the  donee  for  that  purpose  ;  and  it  is  not  ne- 
cessary to  prove  the  actual  delivery  or  act  of  delivery,  but 
anything  from  which  a  delivery  would  be  implied  in  the 
case  of  a  purchase,  will  be  sufficient  in  the  case  of  a  gift. 
It  is  enough  that  there  be  an  actual  change  of  possession  ; 
and  it  is  not  necessary  to  prove  it  by  any  one  who  saw  the 
actual  delivery.  In  Grangiac  v.  Arden^  (10  John.  ^93,) 
which  was  a  case  of  gift  inter  vivos,  where  a  father  bought 
a  lottery  ticket  which  he  declared  he  gave  to  his  daughter 
E.,  and  wrote  her  name  upon  it,  and  after  the  ticket  had 
drawn  a  prize,  he  declared  he  had  given  the  ticket  to  E., 
and  that  the  pri^e  money  was  hers ;  this  was  held  suffi- 
cient for  a  jury  to  infer  all  the  formal  requisites  to  a  valid 
gift,  and  that  the  title  in  money  was  complete  and  vested 
in  her.  And  yet  ip  that  case  the  donor  retained  the  man- 
ual possession  of  the  ticket,  and  also  of  the  prize  money 
after  it  was  received  ;  but  the  inference  was  that  he  held 
them  for  her.  In  Milford  v.  Beilinghamy  (16  Mass.  108,) 
in  which  the  place  of  settlement  of  one  Bess,  an  alleged 
slave,  was  concerned ;  the  question  of  fact  was,  whether 
C,  the  grandfather,  had  made  a  gift  of  Bess  to  his  grand- 
daughter, and  it  was  proved  by  the  defendantis  that  he 
requested  her  to  be  brought  up  so  as  to  be  useful  to  his 
granddaughter  when  married,  (to  whom  he  intended  to 
give  Bess.)  and  also  that  P.,  who  married  the  granddaugh- 
ter, came  and  took  Bess,  saying  that  she  had  been  given 
to  his  wife  by  her  grandfather.  The  testimony  was  held 
admissible  as  part  of  the  res  gestce,  and  the  court  said^  the. 
change  of  possession  is  established,  and  that  the  declara- 
tions of  the  parties  went  to  show  the  intent  with  which  the 
change  was  made.    And  yet  it  will  be  borne  in  mind  that 
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in  that  case  there  was  no  proof  of  a  direction  from  the 
doDor  to  the  husband  of  his  granddaughter  to  take  Bess, 
and  it  is  also  clear  that  he  did  not  make  a  delivery  of  her 
personally.  The  question  in  all  such  cases  is,  has  the 
donor  voluntarily  parted  with  his  dominion  over  the  prop- 
erty, or  not?  (McDonald  v.  Murdoch^  1  Nott  ^  McCardy 
237.)  "  A  declaration  of  the  alleged  donor  of  an  inten- 
tion to  give,  and  subsequent  possession  by  the  donee  of 
thethingintended  to  be  given,  are  sufficient  to  authorize  the 
presumption  that  the  gift  was  actually  made."  {McOlurg 
V.  Lockhartj  1  Bailetf  8.  0.  117.) 

UL  The  evidence  is  also  sufficient  to  support  the  legal 
inference  that  John  S.  Yrooman  paid  the  mortgage  debt, 
and  that  it  was  extinguished.  '^  In  the  ordinary  course 
of  dealing  the  security  is  given  up  to  the  party  who  payp 
it^  and  therefore  such  possession  raises  the  presumption 
of  payment.''  (Best  an  PresumptionSy  188,  189.  Bam- 
bridge  v.  0«Jom,  1  Stark.  N.  P.  300.  2  Eng.  Cam. 
Law,  433.) 

lY.  All  the  facts  of  the  case  are  inconsistent  with  the 
idea  that  the  mortgage  belonged  to  the  estate  of  William 
Hackney.  The  representatives  of  that  estate,  from  the 
time  9f  the  death  of  eaid  Hackney  (January  13,  1846,) 
until  the  commencement  of  this  action  in  1860 — ^a  period 
of  fourteen  years  and  over — ^never  claimed  it  They  have 
waited  until  Yrooman  and  his  wife  are  dead.  Have 
allowed  the  mortgaged  premises  to  be  partitioned,  and 
twice  sold  and  conveyed,  before  making  this  preposterous 
demand. 

Y.  When  the  case  closed,  the  presumptions  were  all  in 
favor  of  the  defense.  The  plaintiff  made  no  effort  to  rebut 
these  presumptions.  He  threw  no  suspicions  upon  the  pos- 
session of  the  bond  and  mortgage  by  the  defendants,  and 
by  John  S.  Yrooman  and  his  wife,  during  their  lives.  He 
gave  no  reason  for  the  great  delay  in  starting  this  claim. 
He  explained  not  one  thing  of  the  many  that  so  badly 
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needed  explanation.  He  bases  his  right  to  judgment  upon 
the  single  fact  that  this  mortgage  stands  uncanceled  upon 
the  record.  If  the  mortgage  had  never  been  recorded,  and 
the  fact  of  its  existence  in  our  possession  should  be  shown, 
it  would  hardly  be  contended  that  the  plaintifi'  could  claim 
under  it. 

As  to  the  declarations  of  the  testator  received  in  evi- 
dence. ^^  The  declarations  of  the  ancestor,  that  he  held 
the  land  as  the  tenant  of  a  third  person,  are  admissible  to 
show  the  seisin  of  that  person,  in  an  action  brought  by 
him  against  the  heir  for  the^  lands.  And  the  declarations 
of  an  intestate  are  admissible  against  his  administrator, 
or  any  other  claiming  in  his  right  (1  Gfreenl.  an  Evi- 
dence, §  189.) 

Bjf  the  Oourtf  Mullin,  J.  The  testator,  in  his  lifetime^ 
loaned  John  S.  Yrooman,  on  the  26th  of  June,  1843,  the 

« 

sum  of  (K50,  payable  at  the  expiration  of  five  years,  with 
interest.  To  secure  the  payment  of  this  money,  John  8. 
Yrooman  made  and  delivered  to  the  testator,  his  bond 
dated  the  day  and  year  above  mentioned,  in  the  penal  sum 
of  9900,  payable  as  aforesaid.  Said  Yrooman  and  wife 
also  executed  and  delivered  to  the  testator,  a  mortgage  on 
the  premises  described  in  the  complaint,  and  the  same 
was  duly  acknowledged  and  recorded  June  29th,  1843, 
in  the  clerk's  office  of  Oswego  county,  where  said  premises 
w6re  situated.  The  wife  of  the  mortgagor  was  a  daughter 
of  the  testator.  When  the  loan  was  made  and  the  papers 
executed,  the  testator  resided  at  Minden,  in  Montgomery 
county,  Yrooman  and  wife  at  Hastings,  Oswego  county. 
The  testator  was  on  a  visit  to  his  daughter,  at  Hastings, 
when  the  papers  were  executed.  At  some  time  affcer  the 
date,  he  returned  to  Minden,  where  he  died  June  13, 1846. 
The  will  was  admitted  to  probate  in  April  1857.,  By  his 
last  will  the  testator,  after  providing  for  the  payment  of 
his  debts,  bequeathed  all  his  personal  estate  to  his  four 


666  CASES  IN  THE  SUPREME  COURT. 

Hackney  v,  Vrooman. 

sons,  subject  to  certain  rights  of  his  wife.  The  plaintift'is 
one  of  the  heirs  and  next  of  kin  of  the  testator.  The  de- 
fendant was  permitted  to  prove,  on  the  trial,  in  opposition 
to  the  plaintiff 's  objection,  what  was  said  by  the  testator 
as  to  what  the  bond  and  mortgage  were  given  for,  and 
that  he  intended  that  the  mortgagor's  wife  should  have  it 
if  he  should  aot  need  it  himself.  In  other  words,  he  was 
permitted  to  show  that  it  was  the  testator's  intention,  at 
some  time  in  the  future,  to  make  a  gift  of  the  securities 
to  his  daughter,  Mrs.  Vrooman.  And  as  the  case^turns 
on  the  evidence  given  under  this  objection,  the  question 
of  its  admissibility  must  be  settled  in  the  first  instance. 

In  almost  all  the  cases  in  which  gifts  have  been  the  sub- 
ject of  litigation,  the  declarations  of  the  donor  have  been 
received  in  evidence,  without  objection,  or  any  question 
that  they  were  not  competent.  If  the  donor  were  living, 
and  suing  for  the  property,  it  is  quite  clear  that  his  decla- 
rations in  reference  to  a  gift  to  the  donee,  would  be  ad- 
missible on  the  most  elementary  principles  of  the  law  of 
evidence.  When  the  contest,  as  to  the  gift,  is  between 
the  donee  and  the  representatives  of  the  donor,  the  decla- 
rations of  the  donor  are  undoubtedly  admissible,  being 
against  his  interest  when  made ;  and  the  admissions  of 
the  testator  or  intestate,  as  a  universal  rule,  are  admissible 
against  the  representatives.  (1  Cowen  ^  HUVb  NoteSy  646, 
656.  Paige  v.  Cagtvin,  7  Hill,  361.  1  Oreenl  Ev.,  §  189.) 
The  evidence  was  competent. 

The  scrivener  who  drew  the  bond  and  mortgage  testified 
that  at  the  time  the  bond  and  mortgage  were  executed,  the 
testator  said  that  he  had  let  Vrooman  have  money  to  pay 
for  some  land,  the  title  of  which  was  in  Vrooman,  but  as 
he  (Vrooman)  had  lost  his  only  child,  if  his  (Vrooman's) 
wife  outlived  him,  the  property  would  go  to  Vrooman's 
family,  ^nd  she  would  have  no  interest  in  it,  and  by  the 
mortgage  then  taken  he  (the  testator)  could  hold  it,  so  it 
could  not  be  taken  from  her.    He  calculated  eventually  to 
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give  it  to  Mr8.  Vrooman,  but  he  did  not  know  but  he 
might  eventually  want  to  use  it  himself.  Mrs.  Vrooman 
died  in  January  1847,  and  her  husband  in  December  1857. 
The  bond  and  mortgage  were  found  after  Vrooman's  death, 
in  a  tin  box  contaitiing  paid  notes,  papers  of  old  date, 
bills  of  goods,  some  old  outlawed  notes  due  him,  and  other 
miscellaneous  papers.  I  agree  with  the  plaintiff's  counsel 
that  there  is  uo  evidence  of  a  donatio  causa  mortis^  as  there 
is  no  evidence  that  the  testator  then  contemplated  an 
early'death,  or  was  not  at  the  time  in  perfect  health.  It 
is  also  true  that  the  bond  and  mortgage  were  not  given  at 
the  time  of  the  conversation  above  alluded  to.  On  the 
contrary,  a  gift  in  the  future  was  alone  contemplated.  If, 
then,  the  plaintiff  is  not  entitled  to  recover  in  this  case,  it 
must  be  either  because  a  gift  of  the  bond  and  mortgage 
was  made  during  the  life  of  the  testator,  or  that  he  forgave 
the  mortgagor  the  debt.  The  manner  in  which  the  result 
was  attained  was  not  very  important  The  question  is, 
whether  such  result  has  been  reached,  in  any  mode.  The 
gift,  if  there  was  one,  must  have  been  made  during  the 
lifetime  of  the  donor.  As  he  died  in  January  1846,  it  was 
made,  if  at  all,  during  the  lifetime  of  himself  and  daughter, 
the  intended  donee.  There  is  no  evidence  in  the  case 
that  either  Vrooman  or  his  wife  were  at  the  testator's 
house  after  the  mortgage  was  given.  We  cannot  presume 
that  they  obtained  it  by  unfair  means,  either  before  or 
after  bis  death.  Being  found  in  the  custody  of  the  hus- 
band of  the  intended  donee,  we  must  presume  that  it  was 
obtained  fairly,  and  it  could  only  be  fairly  obtained  from 
the  testator  in  his  lifetime  by  way  of  gift  or  deposit  We 
have  evidence  of  a  declared  intention  to  give,  with  posses- 
sion by  the  donee,  and  an  absence  of  all  evidence  to  cast 
suspicion  on  it.  Had  it  been  shown  that  either  Vrooman 
or  his  wife  had  an  opportunity  of  getting  possession  of  the 
papers  without  the  consent  of  the  lawful  owner,  we  ought 
not,  on  the  proof  before  us,  to  sustain  this  Judgment 
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(Kenney  v.  Public  Adm'r  of  New  York,  2  Bradf.  319.)  Bat 
without  any  such  proof,  or  even  evidence  casting  suspicion 
on  the  bona  fides  of  the  possession,  we  must  hold  the  pos- 
session presumptive  evidence  of  a  gift.  As  we  do  not  find 
the  testator,  his  daughter  and  her  husband,  together  at 
any  time,  except  at  the  time  of  his  visit  when  the  papers 
were  executed,  it  is  quite  probable  that  the  gift  was  miade 
at  that  time.  That  was  some  two  and  a  half  years  before 
his  death.  Had  the  papers  been  left  at  that  time  on  de- 
posit they  would  have  probably  been  recalled  before  bis 
death ;  or  had  they,  at  that  time,  been  surreptitiously  or 
unfairly  obtained,  the  testator  would  have  mentioned  their 
loss  to  some  person,  so  that  the  heirs  and  legatees  would 
have  had  some  intimation  that  the  papers  were  out  of  the 
testator's  possession  without  his  consent.  It  is  urged  by 
the  plaintiff 's  counsel,  that  the  papers  not  being  found  in 
the  custody  of  the  donee,  the  foundation  of  the  presump- 
tion of  a  gift  is  destroyed,  If  these  papers  had  been  found 
in  the  possession  of  any  third  person,  without  claim  of  title 
to  them,  and  there  was  nothing  in  the  case  but  evidence 
of  an  intention  to  give  to  the  daughter,  it  seems  to  me  it 
would  not  b&  a  violent  presumption  to  hold  that  they  had 
been  thus  left  for  the  daughter,  and  the  delivery  thus 
made  would  have  perfected  the  gift.  (Smith  v.  Wiggim^ 
3  Stewart,  221.)  The  papers  are  found  exactly  where  they 
naturally  and  properly  would  be  if  they  had  been  given  to 
Mrs.  Vrooman  in  her  lifetime.  The  husband  was  entitled, 
on  her  death,  to  her  personal  estate,  and  to  administer 
on  it  for  his  own  benefit  He  was  the  legal  custodian 
of  all  the  personal  property  belonging  to  the  wife  at 
her  death. 

It  was  further  argued  by  the  plaintiff's  counsel,  as  I 
understand  him,  that  the  gift,  being  of  a  bond  and  mort- 
gage, was  incomplete,  there  being  upon  them  no  assign- 
ment to  Mrs.  Vrooman,  and  that  equity  could  not  aid  the 
donee  in  perfecting  it  by  compelling  the  donor,  or  his 
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legal  representativeB,  to  assign,  or  do  any  other  act  essen- 
tial to  the  completion  of  the  gift.  It  was  never  doubted 
bat  that  a  bond  was  the  subject  of  a  gift,  either  inter  vivas 
or  causa  mortis.  But  it  was  held,  at  one  time,  that  nothing 
passed  to  the  donee  by  a  gift  of  a  mortgage.  (Bryson  v. 
Bratonriggj  9  Vesey^  Jr.y  1.)  In  Chaver  v,  Orover^  (24 
Pick.  261,)  the  contrary  was  distinctly  held.  Wilde,  J., 
says :  '^  It  is  objected  that  no  valid  gift  of  a  chose  in  action 
can  be  made  inter  vivos  without  writing ;  and  this  objec- 
tion would  be  well  maintained  if  a  legal  transfer  of  a  chose 
in  action  were  essential  to  give  effect  to  a  gift.  But  as  a 
good  and  effectual  equitable  assignment  of  a  chose  in  ac- 
tion may  be  made  by  parol,  and  as  courts  of  law  take 
notice  of  and  give  effect  to  such  assignments,  there  seems 
to  be  no  good  foundation  for  this  objection."  And  in  a 
subsequent  part  of  his  opinion,  speaking  of  the  validity 
of  a  gift  of  a  mortgage  by  parol,  he  refers  to  Duffield  v. 
Elmsj  (1  Sim.  ^  8tu.  243,)  in  which  it  was  decided  that  a 
mortgage  was  not  the  subject  of  a  gift  causa  mortis.  But 
the  house  of  lords,  (1  BligVs  New  Rep.  497,)  reversed  the 
judgment  So  that  in  England  a  mortgage  is  the  subject 
of  gift  The  Supreme  Court  of  Massachusetts,  in  the 
case  cited,  refused  to  express  an  opinion  on  the  subject. 

In  1st  Story's  Equity,  (§  607,  a,)  it  is  said :  ''  The  doc 
trine  now  established  is,  that  not  only  negotiable  notes 
find  bills  of  exchange,  payable  to  bearer  or  indorsed  in 
blank,  but  exchequer  notes  and  bauk  notes,  may  be  the 
subjects  of  donatio  mortis  causa^  because  they  may,  and  do, 
in  the  ordinary  course  of  business,  pass  by  delivery ;  but. 
that  bonds  and  mortgages  may  also  be  the  subject  of  a  do- 
natio  causa  mortis^  and  pass  by  a  delivery  of  the  deeds  and 
instruments  by  which  they  are  created.  *  *  *  Mort* 
gage  deeds,  when  delivered,  are  treated  but  as  securities 
for  debts,  and  would,  in  the  hands  of  the  donee,  be  gov- 
erned by  the  same  rules.  The  delivery,  in  the  case  of  a 
mortgage,  is  therefore  treated,  not  as  a  complete  act  passing 
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the  property,  but  as  creating  a  trust  by  operation  of  law  in 
favor  of  the  donee,  which  a  court  of  equity  will  enforce 
in  the  same  manner  as  it  would  the  right  of  a  donee  to  a 
bond."  At  section  607,  (6)  he  says :  **  The  same  doctrine 
is  applicable  to  the  casex)f  a  donatio  catisa  mortis  of  a  bond 
and  mortgage,  by  the  mortgagee  to  the  mortgagor,  con- 
summated by  the  delivery  of  the  bond  and  mortgage  to 
him.  In  such  a  case,  it  will  operate  as  a  release  or  dis- 
charge of  the  debt  if  the  donor  should  die  of  his  existing 
illness.  For,  (it  has  been  said,)  if  it  was  a  gift  inter  vivoSy 
the  mortgagee  could  not  get  back  the  deeds  from  the 
mortgagor,  but  by  operation  of  law  a  trust  would  be  cre- 
ated in  the  mortgagee,  to  make  good  a  gift  of  the  debt  to 
the  mortgagor,  to  whom  he  had  delivered  the  deeds.  But 
however  this  may  be,  it  seems  clear  that  in  the  case  of 
such  a  donatio  causa  mortis^  the  representatives  of  the 
donor  would  never  be  permitted  to  enforce  the  mortgage 
or  bond  against  the  donee." 

It  seems  to  me  that  whether  the  gift  be  inter  vivos  or 
causa  mortis^  the  donee  acquires  a  legal  as  well  as  equi- 
table title  to  the  bond  and  mortgage  which  are  the  subject 
of  the  gift,  by  mere  delivery  without  writing.  It  was  not 
the  intention  of  the  donor  in  giving  the  securities  to  his 
daughter,  to  discharge  the  debt.  He  designed  that  it  should 
be  her  separate  property,  so  that  she  could  assert  an  interest 
in  the  premises  covered  by  the  mortgage,  in  the  event  of 
Vrooman's  death  without  heirs  by  her.  On  her  death  be- 
fore foreclosure,  the  securities  became  the  property  of  the 
husband,  and  thus  the  legal  and  equitable  estates  meeting 
in  him,  the  latter  became  merged  in  the  former. 

On  this  ground,  alone,  without  going  over  those  elabo- 
rately examined  by  Justice  Morgan,  I  am  of  the  opinion 
that  the  judgment  of  the  special  term  ought  to  be  affirmed. 

Judgment  affirmed. 

[Jbffbbboit  Gbkbbal  Tbbm,  October  7,  1862.  KuUm,  Morgan  and  Saetm^ 
Jostioes.] 
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Nbw  York. 

This  case  is  reported  in  59  Barbour^  295.  The  judges 
before  whom  it  was  heard  having  .diBagreed,  the  same  was, 
(as  is  stated  in  the  report,)  sent  to  the  2d  Department  for 
hearing.  It  was  again  argued,  before  Justices  J.  F.  Bar- 
KARD,  Gilbert  and  Tappen,  at  a  general  term  held  at 
Brooklyn,  in  April  1871,  and  at  a  general  term  held  at 
the  same  place  in  December  1871,  the  judgment  rendered 
at  the  special  term  was  reversed,  vacated  and  set  aside,  and 
judgment  ordered  for  the  plaintiff,  upon  the  complaint, 
with  costs,  with  leave  to  the  defendants  to  answer ;  thus 
sustaining  the  opinion  and  decision  of  Justice  Ingraham^ 
contained  in  the  former  report     (59  Barb.  307.) 
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See  EzBcuTOBB  avd  Adminibtbatobs. 
MahdaxuBi  8. 

ACTION. 

1.  An  action  will  not  lie  to  restrain  the 
erection,  for  public  purposes,  by  a 
citji  corporation,  of  a  bridge  within 
the  limits  of  the  city,  upon  ooe  of  the 
streets  thereof,  al  the  suit  of  a  land 
owner  whose  property  is  not  taken 
or  touched.  SweU  t.  The  City  of 
Trty,  680 

2.  In  such  a  case,  the  land  owner  is 
not  entitled  to  compensation  for  the 
mdireet  or  coneequential  damacres  aris- 
ing or  apprehended  from  the  exer- 
cise of  the  power  of  eminent  do- 
main, ib 

8.  And  an  injunction  should  not  be 
granted  until  the  final  hearing,  when 
the  subject  of  compensation  can  be 
considered ;  especially  where  the  de> 
fendant  is  able  to  respood,  in  case 
the  plaintiff  shall  establish  a  legal 
claim  to  damages.  ib 

See  HuBBAiTD  avd  Wifb,  6,  8. 
Nboliobhcb,  9,  10. 
Pabtibb,  4,  6. 
Pbincipal  and  Aobrt,  6,  7,  8,  9. 

ADULTERY. 

See  DiTOBGE,  7. 

Evidevcb,  1  to  6. 
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AFFIDAVIT. 
See  MoBTGAOB,  18. 


AGREEMENT. 

1.  A  complaint  set  forth,  in  substance, 
that  in  the  year  1846,  the  parties 
entered  into  an  agreement  in  writ- 
ing, under  their  hands  and  seals, 
by  which  the  plaintiff  agreed  that 
she  should  do  all  she  could  to  aid 
a  marriage  between  one  R.  and  the 
defendant,  by  her  influence  and  ser- 
vices, and  in  consideration  thereof 
the  defendant  faithfully  promised 
and  agreed  with  the  plaintiff  that 
in  case  she  became  the  wife  of  R, 
and  outlived  him,  to  pay  the  plain- 
tiff, for  her  services  in  the  matter, 
$2000  in  cash,  and  to  purchase  for 
the  plaintiff  a  piano  forte  and  a  gold 
watch  for  her  (the  plaintiff's)  eldest 
daughter,  K.,  and  to  pay  the  ex- 
pense of  her  education,  to  the  plain- 
tiff. The  complaint  alleged  that  at 
the  making  of  the  arrangement,  R. 
was  a  widower,  possessing  great 
wealth,  to  the  value  of  several  hun- 
dred thousand  dollars.  That  the 
plaintiff  did,  at  the  request  of  the 
defendant,  so  aid  the  latter,  furnished 
rooms,  fire  and  light,  for  R.  and  the 
the  defendant  to  meet,  fh)m  to  time, 
and  did  various  services  for  the  de- 
fendant, and  gave  her  care,  skill,  dil- 
igence and  attention,  in  aid  of  said 
marriage,  at  great  loss  and  expense, 
and  performed  her  part  of  the 
agreement,  so  that  on  or  about  the 
80th  day  of  October,  1847,  R.  and 
the  defendant  were  lawfdlly  married, 
ai^  from  that  time  lived  together  in 
great  prosperity  and  very  happily, 
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until  September  80,  1867,  when  B. 
died,  leaving  the  defendant,  as  his 
widow,  for  her  share,  a  large  estate, 
amounting  to  $50,000.  The  com- 
plaint then  alleged  a  refusal  of  the 
defendant,  on  request,  to  perform 
her  part  of  the  agreement,  and  de- 
manded judgment  for  the  payment 
of  the  consideration  specified  in  the 
agreement.  Heldy  1.  That  the  case 
partook  somewhat  of  the  character 
of  Kpo9t  obit  agreement,  in  that  it 
was  for  services,  care,  diligence  and 
attention  rendered,  and  expenses  in- 
curred by  the  plaintiff,  to  be  paid 
for  by  a  considerable  sum  of  money 
at  the  death  of  R.  That  viewed  as 
such,  the  contract  was  not  unreason- 
able. That  if  that  were  the  only 
feature  of  the  case,  the  judge  would 
have  erred  in  nonsuiting ;  the  rea- 
sonableness of  the  agreement  be- 
ing a  question  for  the  jury.  2.  But 
that  the  plaintiff  was  properly  non- 
suited, on  the  ground  that  the  agree- 
ment was  a  marriage  hrokage  con- 
tract, and  therefore  void,  as  being 
against  public  policy.  8.  That  the 
agreement  being  void,  as  against 
public  policy,  the  claim  for  advances 
of  money,  and  services  performed, 
must  fall  with  the  agreement  itself. 
Crawford  v.  RtmeU,  92 

2.  A  parol  agreement  was  made,  be- 
tween the  plaintiff  and  the  defend^ 
ants'  intestate,  that  the  former  should 
give  up  her  home  and  residence  in 
Uie  State  of  New  Jersey  and  remove 
to  C.  in  the  State  of  N.  Y.  with  her 
husband,  and  reside  there,  near  the 
intestate  as  long  as  he  lived,  and 
in  consideration  thereof  receive  the 
sum  of  $2000  upon  the  death  of  the 
intestate.    This  agreement  was  fully 

•  performed  by  the  plaintiff,  on  her 
part.  Hdd,  1.  That  this  was  a  valid 
contract,  so  far  forth  as  to  bind  the 
estate  of  the  intestate,  after  full  {per- 
formance by  the  plaintiff,  on  her 
part.  2.  That  being  wholly  by  pa- 
rol, so  long  as  it  remained  execu- 
tory merely,  it  could  not  have  been 
enforced.  That  the  intestate  might 
have  rescinded,  and  put  an  end  to 
it,  at  any  time  before  performance 
by  the  plaintiff,  had  he  seen  fit  to  do 
so.  But  that,  he  not  having  done 
so,  it  was  quite  too  late,  after  his 
death,  for  his  personal  representa- 
tives to  undertake  to  repudiate  it. 
8.  That  the  consideration  was^  suf- 
ficient to  support  the  promise;  es- 


pecially after  performance  by  the 
plaintiff.  4.  That  the  promise  being 
to  the  plaintiff  personally,  and  ol^ 
viously  intended  for  her  personal 
and  separate  emolument,  the  plain- 
tiff, though  a  married  woman, 
was  clearly  competent  to  contract 
6.  That  although  the  plaintiff  and 
her  husband  were,  at  the  linne  the 
agreement  was  made,  residents  of 
the  State  of  New  Jersey,  yet  that  the 
agreement  having  been  niade  at  C.  in 
this  State,  it  was  of  no  consequence 
what  the  laws  of  New  Jersey  were, 
in  respect  to  the  competency  ot 
married  women  to  make  contracts 
for  their  separate  benefit  6.  That 
the  contract  being  made  in  New 
York,  and  to  be  performed  here,  there 
was  no  limitation  in  our  statute  which 
confined  its  operation  to  such  mar- 
ried women  as  were  residents  of  the 
State  at  the  time  their  contracts 
were  made.    Adama  v.  Eomieu,   326 

8.  To  make  forbearance  a  valid  con- 
sideration for  a  promise,  there  must 
be  a  binding  agreement  to  forbear, 
either  for  a  definite  time  or  for  a 
reasonable  time.  And  Uie  time  of 
forbeai-ance,  in  the  latter  case,  must 
be  alleged,  that  the  court  ma^see  it 
was  for  a  reasonable  time.  Ftrkmt 
V.  Froud,  420 

4.  An  agreement,  made  with  a  sheriff, 
by  a  person  interested  in  property 
levied  on,  that  if  the  former  wUl  de- 
lay a  sale  of  such  property  he  wiU 
pay  and  discharge  the  judgments, 
and  satis^  the  executions,  and  will 
indemnify  and  save  the  sheriff  harm- 
less from  all  loss,  costs,  damages  and 
expenses  tliat  he  may  sustain  or 
suffer  in  consequence  of  such  delay, 
is  illegal  and  void.  t^ 

6.  If  such  a  contract  is  to  be  deemed  a 
contract  for  a  delay  not  beyond  the 
return  day  of  the  process,  the  sheriff 
has  no  right  to  demand  compensa- 
tion for  such  an  indulgence ;  it  be- 
ing his  duty  to  give  it  if  he  can  do 
so  without  injury,  and  it  not  appear- 
ing that  injury  would  or  could  have 
occurred  in  that  time.  If  its  con- 
struction is  for  a  period  beyond  the 
return  day,  it  is  in  violation  of  the 
sheriff's  duty,  and  therefore  illegal 
and  void.  ib 

6.  In  an  action  upon  a  promise  of  the 
defendant  tb  indemnify  the  plaintiff 
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against  loss  by  reason  of  his  delay- 
ing the  sale  of  goods  levied  on  by 
virtue  of  executions  in  his  hands  as 
sheriff,  in  which  goods  the  defend- 
ant had  an  interest,  there  was  no 
averment  that  the  plaintiff  agreed  to 
delay,  but  only  that  at  the  defend- 
ant's request,  and  on  his  promise,  he 
did  delay  the  sale;  Held  that  the 
plaintiff's  promise  being  invalid,  for 
want  of  consideration,  there  was  no 
consideration  for  that  of  the  defend- 
ant, ib 

7.  A  written  contract,  in  its  caption, 
named  "  Charles  W.  Weeks"  as  one 
of  the  parties;  in  the  body,  he  was 
called  "  the  said  Charles  Weeks ;" 
and  in  the  subscription,  at  the  end, 
he,  as  well  as  the  other  party,  em- 
ployed only  the  initials  of  his  chris- 
tian name.  In  neither  the  body  of 
the  contract  nor  in  the  signatures, 
was  there  any  indication  that  it  was 
the  contract  of  a  copartnership  firm. 
At  the  date  of  the  contract  '*  C.  W. 
Weeks"  was  a  partner  in  a  fiim  do- 
ing business  under  the  name  of  "  C. 
W.  Weeks,"  but  the  matters  included 
in  the  contmct  did  not  relate  to  the 
partnership  business.  And  there  was 
no  proof  that  the  other  party  to  the 
contract  knew  that  "  C.  W.  Weeks" 
represented  a  partnership  firm,  un- 
til after  the  execution  of  the  con- 
tract. The  contract  was  drawn  by 
Weeks,  and  in  all  thecx)rrespondence, 
dtc.,  relating  to  it,  the  personal  pro- 
noun "  I "  was  employed  by  him ; 
the  words  "  firm,"  or  "  we"  not  at 
all.  Held  that  this  was  the  individ- 
ual contract  of  C.  W.  Weeks,  and 
not  that  of  the  firm  of  which  he  was 
a  member.    Marvin  v.  Buehanant  468 

See  Chbbsb  Factory. 

cospobatiok,  6,  7,  9,  10. 
Frauds,  Statute  of, 

pRINCiPAL  AND   AOBNT,  4,  6. 

Railroad  Companibb,  2,  3,  6. 
Vbbdob  AMD  Purchasbr,  1,2, 8,4, 6. 


AMENDMENT. 
Su  Justicbb'  Courts. 


APPEAL. 

1.  Where,  upon  appeal  from  a  decree 
of  a  surrogate,  it  appears,  on  a  re- 
view of  all  the  facts  and  drcumstan- 


ces  of  the  case,  that  although  hn- 
proper  evidence  was  received  by  him, 
yet  there  was  sufficient  testimony  of 
a  proper  character  to  authorize  the 
decree,  such  decree  will  be  sustained 
notwithstanding  the  error.  Matter 
of  Paige,  476 

2.  Under  section  868  of  the  Code, 
which  requires  that  upon  appeal 
from  a  judgment  rendered  by  a  jus- 
tice of  the  peace,  the  appellant  shall, 
within  twenty  days  after  judgment, 
serve  a  notice  of  appeal,  *'  etating  the 
gnmnde  upon  which  the  egipeal  iefound- 
«rf,"  the  appellate  court  cannot  re- 
verse the  Judgment,  upon  grounds 
not  stated  in  the  notice  of  appeal. 
Averg  v.  Woodbeek,  657 

8.  By  limiting  his  grounds  of  error  to 
certain  specified  points,  the  appel- 
lant impliedly  admits  he  has  no 
other.  ib 

4.  Thus  where  the  appellant,  in  his  no- 
tice of  appeal,  fails  to  enumerate, 
among  the  errors  complained  of,  the 
fact  Uiat  the  justice  had  not  juris- 
diction} he  will  be  deemed  to  have 
waived  that  objection,  and  be  ex- 
cluded fh>m  insisting,  on  appeal, 
that  jurisdiction  is  not  shown  to 
have  been  acquired  by  the  justice,  ib 

5.  When  the  jurisdiction  of  an  inferior 
tribunal  is  attacked  directly,  upon 
appeal,  it  must  stand  upon  the  rec- 
ord alone,  and  cannot  be  sustain- 
ed by  other  evidence.  ib 

6.  On  appeal  from  a  justice's  judg- 
ment, it  is  made  the  duty  of  the 
party  alleging  a  want  of  jurisdiction 
in  the  justice,  to  state  it  as  a 
ground  of  error,  in  his  notice  of 
appeal;  so  that  it  may  be  shown 
by  the  return  of  the  justice  whether 
the  allegation  be  true ;  and  that  the 
opposite  party,  and  the  justice,  may 
not  be  misled  and  deceived,  as  to 
the  grounds  of  appeal.  ib 

7.  If  there  be  any  informality  in  the 
process,  issued  in  a  justice's  court, 
or  as  to  the  constable  who  served 
it,  it  lies  with  the  party  appealing 
to  make  it  appear.  This  he  can 
do  by  making  the  objection  in  his 
noUce  of  the  grounds  of  appeal,  in 
the  proper  form,  and  obtaining  a  re 
turn  from  the  jnsticei  stating  the  de- 
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feet.    The  omm  of  showing  error  is 
with  the  appealing  party.  ib 

Ste  JUBTICBB  OF  THB  PbACE. 


APPEARANCE. 

800  JORISDICTIOV,  8. 


ASSAULT  AND  BATTERY. 

1.  In  an  action,  by  a  female,  for  as- 
sault and  battery,  where  it  is  al- 
leged, by  way  of  aggravation,  that 
the  defendant,  being  the  family 
physician  of  the  plaintiff,  taking  ad- 
vantage of  his  position,  took  indecent 
liberties  with  her  person,  and  at- 
tempted to  have  sexual  intercourse 
with  her ;  and  that  by  means  of  the 
said  grievances  the  plaintiff  suffered 
in  body  and  mind,  and  was  pre- 
vented from  attending  to  her  ordin- 
ary affairs ;  and  the  details  of  the 
act,  as  proved,  are  such  as  are  cal- 
culated to  aggravate  the  case,  and 
to  call  for  vindictive  damages ;  the 
plaintiff's  suffering  in  mind  by  rea- 
son of  the  shock  to  her  moral  sensi- 
bilities, is  a  fair  subject  of  considera- 
tion by  the  jury.    Fordy.  Jonei,  484 

2.  But  the  plaintiff's  own  acts  which 
are  not  a  part  of  the  ret  gttta — ^not 
occuring  at  the  time^ — are  not  ad- 
missible evidence  in  proof  of  the 
mental  suffering.  She  cannot  prove 
her  own  acts,  at  a  period  of  time 
subsequent  to,  and  somewhat  remote 
from,  the  time  of  the  alleged  injury, 
for  the  purpose  of  establishing  such 
mental  suffering.  ib 

See  Attornbt,  1,  2. 


ATTACHMENT. 

1.  In  cases  of  non-residents,  an  attach- 
ment issued  against  property,  to- 
gether with  the  inventory,  must  be 
served  by  leaving  copies  with  the 
person  in  possession  of  the  goods. 
Stone  V.  MiUer,  480 

2.  And  it  must  appear,  from  the  officer's 
return,  that  the  attachment  was 
served  in  that  manner;  otherwise 
the  service  will  be  defective,  and 
the  justice  will  lose  his  jurisdiction, 
by  reason  of  each  omission.  ib 


8.  The  levying  of  an  attachment  issued 
against  property  is  a  prooeedmg 
m  rem,  and  it  is  complete  when  the 
levy,  and  a  proper  letam,  are  made. 

A 

4.  The  subsequent  proceedings  to  ob- 
tain judgment  depend,  for  their 
validity,  on  that  of  the  proceedings 
under  the  attachment ;  and  a  cred- 
itor who,  subsequent  to  the  attach- 
ment, acquires  a  li^n  upon,  or 
interest  in,  the  pro(>erty  has  a  right 
to  insist  that  the  prior  attaching 
creditor  shall  show  a  valid  right  to 
appropriate  the  property.  ib 

5.  This  the  prior  creditor  can  only  do 
by  showing  his  proceedings  to  be 
in  conformity  to  the  requirements  of 
the  statute.  If  he  fails  to  do  this, 
he  caimot  hold  the  property,  against 
a  subsequent  attaching  creditor,     ib 

See  Com  STABLE. 

UXDBBTAKtRO,  1. 


ATTORNEY. 

1.  An  action  for  assault  and  battery 
being  at  issue  and  noticed  for  trial, 
the  parties  settled  the  matter,  and 
the  plaintiff  executed  to  the  defend- 
ant a  release  and  discharge,  without 
consultation  with,  or  notice  to,  his 
attorney,  to  whom  he  had,  m  terms, 
given  a  lien  on  the  cause  of  action 
as  security  for  his  costs,  advances 
and  counsel  fee,  of  which  claim  by 
the  plaintiff's  attorney,  the  defend- 
ant had  notice,  at  the  time  of  the 
settlement.  HOd  that  the  attorney 
was  not  at  liberty  to  proceed  in  the 
action,  to  obtain  his  costs,  advances 
an4  counsel  fee,  after  such  settle- 
ment and  release  of  the  cause  of 
action  by  the  plaintiff.  FtUver  v. 
Harris,  600 

2.  Held,  also,  that  the  release  and  stipu- 
lation executed  by  the  plaintiff 
bound  Aim  to  all  its  terms ;  and  that 
if  he  should  proceed  in  violation  of 
it,  his  proceedings  wonld  be  set  aside 
as  irregular  and  improper.  ib 

8.  Held,  further,  that  the  action  being 
for  assault  and  battery,  the  right 
of  action  was  personal  to  the  plain- 
tiff, and  could  not  be  assigned. 
Therefore  the  assignment  of  the 
cause  of  action  to  the  attorney 
transferred  no  interest  m  the  sab- 
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ject  matter  of  the  action,  and  by  it 
he  acquired  no  rights,  legal  or  equit- 
able, against  the  defenduit.  ib 

4.  That  the  case  fell  directly  within 
the  principles  laid  down  in  Th0 
FeopU  V.  Tioga  Com.^Pleas,  (19  JFend. 
73 ;)  in  Bmediet  v^'Harhw,  (6  Sow. 
Fr.  347;)  and  in  ShanJ^  v.  Shoe- 
maker, (18  N.  Y.  489.)  ib 

6.  That  the  cause  of  action  being  per- 
sonal to  the  plaintiff,  the  auUiority 
to  settle  the  suit  before  trial,  and 
consequently  before  the  right  to 
costs  was  determined,  rested  with 
him,  without  any  right  in  his  at> 
torney  to  prevent  him  from  so  doing, 
or  to  dictate  terms.  ib 

6.  That  after  the  plaintiflT  had  released 
and  discharged  the  cause  of  action, 
his  right  of  recovery  was  gone ;  he 
had  no  longer  a  right  to  damages  ; 
and  if  not  entitled  to  damages,  he 
had  no  claim  for  costs.  That  the 
right  to  costs  being  dependent  on 
the  recovery  of  damages,  if  the  plain- 
tiff could  not  have  damages,  neither 
could  he,  or  any  one  claiming 
through  or  under  him,  have  costs,  ib 

7.  That  the  attorney  had  no  right  to 
prosecute  the  action,  against  the 
wishes  and  without  the  authority  of 
his  client,  on  the  ground  of  his  being 
an  assignee  or  "  equitable  owner  "  of 
the  cause  of  action.  ib 


B 


BANKKUPTCY. 

1.  In  order  to  charge  the  creditors  of 
a  bankrupt  with  the  amount  of  a 
debt  collected  by  them  out  of  his 
property,  in  tnad  of  the  bankrupt 
act,  by  means  of  a  judgment  con- 
fessed by  him,  it  is  necessary  to 
show  that  such  creditors  had  knowl- 
edge that  the  debtor  was  acting  in 
view  of  insolvency,  and  with  intent 
to  give  them  a  preference.  Hoover 
V.  Oreenbaum,  188 

2.  Facts  obtained  by  the  attorneys  of 
the  creditors,  in  the  prosecution  of 
a  suit  against  the  debtor,  are  not 
sufficient  to  charge  the  creditors  with 


such  knowledge ;  where  it  does  not 
appear  that  the  creditors  knew  of 
the  commenc«»nipnt  of  such  snitj  and 
there  was  no  commbnication  of  the 
facts  obtained  by  the  attorneys  to 
the  creditors.  ib 

8.  The  mere  non-payment,  by  the 
debtor,  of  the  claim  against  him, 
and  the  collection  thereof  upon  a 
judgment,  is  not  sufficient  to  charge 
the  creditors  with  the  knowledge 
required  by  the  bankrupt  act.        ib 


BILLS  OF  EXCHANGE. 

1.  The  acceptance,  whether  general, 
or  for  honor,  or  eupra  prote8t,  after 
sight,  of  a  bill  of  exchange,  admits 
the  genuineness  of  the  signature  of 
the  drawer,  and  consequently,  in 
favor  of  a  bona  JIde  holder  for  value 
without  notice,  if  the  signature  of 
the  drawer  turns  out  to  be  a  forgery, 
the  acceptance  will  nevertheless  be 
binding,  and  entitle  such  holder  to 
recover  thereon  according  to  its 
tenor.  The  Salt  Spnnffe  Bank  v.  The 
Syraeuee  Savings  Inatitution,  101 

2.  If  the  drawee  of  a  forged  bill  has 
paid  it,  he  cannot  recover  back  the 
money,  although  the  forgery  is  con- 
clusively established.  Having  by 
that  act  admitted  its  genuineness,  he 
will  not  be  permitted  to  dispute 
it,  afterwards,  akhonsh  he  can  have 
no  recourse  against  the  drawer,  for 
reimbursement.  ik 

8.  Thus,  where  a  forged  check  upon 
the  plaintiff's  bank  was  received  by 
the  defendant  in  the  course  of  its 
business,  in  good  faith,  it  having 
paid  the  full  amount  named  therein, 
without  notice  of  the  forgery,  and 
the  plaintiff,  on  presentment  of  such 
check,  by  the  defendant,  received 
and  paid  it ;  Hdd  that  these  facts 
brought  the  case  wiihin  the  above 
rules ;  and  that  the  plaintiff  could 
not  recover  back  from  the  defendant 
the  sum  paid  upon  the  check.  ih 

4.  Hdd,  altOf  that  the  fact  that  the 
forged  check  had  upon  its  face  the 
forged  signature  of  the  plaintiff's 
teller,  which  was  overlooked,  at  the 
time  of  presentment,  together  with 
the  hicAa  that  the  pretended  dimwer 
was  not  even  a  cnstODMr  of  Uie 


678 


INDEX. 


bonk,  and  had  no  accoant  there  out 
of  which  the  check  could  be  paid, 
demonstrated  what  would  otherwise 
have  been  matter  of  inference  merely, 
viz.,  that  the  plaintiff's  agents  were 
guilty  of  very  great  neglect.  tb 


BOND. 

1.  Taking  a  bond  of  indemnity,  by 
oyerseers  of  the  poor,  against  the 
expenses  of  supporting  a  poor  per- 
son is  not  a  violation  of  the  statute 
which  prohibits  a  sheriff  or  any  other 
officer  from  taking  any  bond  or  other 
security,  by  color  of  his  oflSce,  in 
any  other  case  or  manner  than  such 
as  are  provided  by  law.  (2  R  S.  286, 
^  60.)     Turner  v.  Hodden,  480 

2.  Such  a  bond,  unless  it  be  taken  by 
the  obligees  wrongfully,  under  the 
pretended  authority  of  their  office, 
and  grounded  upon  corruption  to 
which  the  office  is  a  mere  shadow 
of  color,  is  valid.  ib 

8.  An  action  upon  a  bond  given  to 
overseers  of  the  poor,  to  defray  the 
necessary  ezi)enses  of  supporting  a 
poor  person,  and  a  recovery  therein, 
for  the  expenses  of  supporting  the 
person  named,  up  to  a  certain 
period,  is  no  bar  to  a  second  ac- 
tion, to  recover  for  subsequent  sup- 
port, where  it  appears  that  in  the 
first  action  damages  for  an  entire 
breach  were  not  recovered.  Par- 
KBS,  J.,  dissented.  ib 

4.  In  an  action  upon  a  bond  of  in- 
demnity against  support,  funeral  ex- 
pentet  cannot  be  recovered.  ib 

See  Gift,  2,  8,  4. 


BONDING  TOWNS. 
See  TowvB. 

BRIDGES. 
6(M  AcTioir. 

c 

CANALS. 

1.  The  towing-path  on  oar  canals,  be- 
ing a  public  highway  for  all  boat- 


men using  the  canals,  the  right  of  a 
boatman  to  travel  with  his  team, 
thereon,  is  at  least  equal  to  that 
of  a  traveler  upon  a  public  highway. 
And  in  cases  of  damages  sustained 
by  him  while  so  traveling,  through 
the  negligence  of  others,  the  same 
rule  la  applica|fe  which  governs  in 
res))ect  to  acts  done  upon  a  public 
highway,  which  render  traveling 
there  unsafe.  ConJUin  v.  The  Fhttnix 
MiUe  of  Seneca  FaUe,  299 

2.  And  in  reference  to  highways,  the 
general  doctrine  is,  that  any  act  of 
an  individual,  done  to  a  highway, 
though  performed  on  his  own  aoil, 
if  it  detracts  from  the  safety  of 
travelers,  is  a  nuisance.  ib 

8.  The  defendant's  factory  stood  close 
to  the  towing-path  upon  a  canal, 
on  the  defendant's  own  land,  and  a 
pipe,  used  to    conduct  and   carry 
off  the  dirt  and  dust  from  the  wool, 
and  other  refuse  matter  from  the 
machine,  outside  the  building,  was 
connected  with  a  wool-picker  inside, 
which  was  operated  by  a  blower. 
The  pipe  was  passed  out  through  a 
window  in  the  factory,   some   two 
feet  above  the  surface  of  the  towing- 
path.    It  did  not  extend  over  the 
path,  nor  beyond   the  defendant's 
premises.      The    plaintiff's    mules, 
while    engaged   in   towing  a   boat 
upon  the  canal,  became  frightened 
by  a  current  of  air  and  dust  com- 
ing   through   the   pipe    across  the 
path,  and  jumped  into  the  canal  and 
were  drowned.    HOd,   1.  That  the 
defendant  had  neither  a  statutory, 
nor  a  common  law,  right,  to  eject  a 
stream  of  air  and  diist  upon   the 
towing-path,    to    the    prejudice  of 
those    rightfully    passing    thereon. 
2.  That  it  was  a  question  for  the 
jury  to  determine,  upon  the  evidence 
before  them,  whether  such  act  of 
the  defendant  rendered  the  use  of 
the    towing-path    hazardous,    and 
caused  the  injury  in  question.    That 
if  it  did,  the  act  was  wrongful,  and 
the  defendant  was  liable.    8.  That 
it  was  erroneous  for  the  judge  to  in- 
struct the  jury  that  the  defendant 
owed  no  duty  to  the  plaintiff,  upon 
which  an  action  would  lie  for  negli- 
gence on  its  part,  and  that  what  was 
shown  to  have  been  done  by  the  de- 
fendant— assuming   that   it  caused 
the  ii\jury — ^was  not  a  public  noi- 
sance.  H 
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4.  In  those  cases  where  the  acts  done 
are  not  deemed  in  law  to  be  nui- 
sances, no  action  will  lie,  by  the 
party  injured,  unless  there  is  an 
abuse  of  the  right,  or  some  irregu- 
larity in  the  manner  of  exercising 
it.  ib 

8e$  Nbgligbrcb,  9,  10,  11. 


CARRIERS. 
See  Railroad  Coxfakibb,  1  to  8. 


CASES  APPROVED,  COMMENTED 
ON,  DISTINGUISHED,  OR  QUES- 
TIONED. 

1.  The  decision  in  Daweon  v.  Horan,  (61 
£arb.  459,)  approved  and  followed  ; 
and  the  case  of  The  Peopie  v.  Toynbee^ 
n8  N.  Y.  878,)  commented  on  and 
distinguished.     Knight  v.   Cafnpbell, 

16 

2.  The  case  of  Van  Slyke  y.  Sheiden,  (9 
Barb.  278,)  distinguished  from  the 
present.    Mowry  v.  Sanbortij        228 

8.  The  decision  in  Dunhp  ▼.  Patiereon^ 
(6  Cowen^  243,)  questioned,  and  de- 
clared to  be  at  best,  ambiguous; 
and,  although  qualified  by  The  Peo- 
ple V.  JSvane,  (40  N.  7.  6,  6,)  the  au- 
thority of  the  latter  case  held  to  hare 
been  entirely  destroyed  by  the  case 
of  Dutm  V.  The  PeopU,  (29  N,  T. 
626,  528.)     Warren  ▼.  Height,       490 

4.  The  decision  in  Donovan  ▼«  WHUon, 
(26  Barb.  188,)  approved  and  fol- 
lowed.   Ferren  ▼.  O'Uara,  617 


CERTIFICATE. 
See  JvBTicB  OF  thb  Pbacb,  8. 


CHASTITY. 
Sh  Evidbvcb,  16, 16. 


CHECEL 

1.  A  check  on  a  bank  is,  in  substance, 
a  bill  of  exchange  payable  on  de- 
mand, and  is  governed  by  the  same 
rules  which  are  applicable  to  those 
securities.  The  Salt  Springe  Bank  ▼. 
!%«  Syraeuee  Swmge  Butihttion,    101 


2.  The  officers  of  a  bank  are  bound  to 
know  whether  the  pretended  drawer 
of  a  check  is  or  is  not  a  customer  of 
the  bank ;  and  whether  his  account 
will  justify  the  payment  of  the 
check.  ib 

See  Bills  of  Ezchanob. 


CHEESE  FACTORY. 

1.  The  defendants  were  patrons  of  a 
cheese  factory,  owned  by  T.,  under 
an  arrangement  by  which  each  one 
was  to  t^e  the  milk  from  his  cows 
to  the  factory  as  long  and  in  such 
quantities  as  he  pleased,  and  could 
have  as  much  of  the  cheese  that  was 
manufactured  at  the  factory  as  his 
milk  made,  paying  T.  one  cent  per 
ponnd  for  making  the  cheese ;  or  he 
could  have  his  cheese  sold  with  the 
rest  of  the  cheese  that  was  made  at 
the  factory,  and  receive  the  money 
for  his  cheese.  The  milk  that  each 
person  took  to  the  factoi-y  was  mixed 
together,  credited  to  him,  and  made 
into  cheese ;  each  having  an  interest 
in  the  cheese  made,  in  proportion  to 
the  quantity  of  milk  he  furnished. 
The  cheese  was  not  divided,  but 
the  same  was  sold  from  time  to  time 
for  the  patrons.  I£^  that  the  de- 
fendants were  not  partners,  but  were 
tenants  in  common  of  the  cheese. 
Bowleg  y.  Keeler,  281 

2.  Seld,  aleOj  that  there  was  nothing 
joint  on  the  part  of  any  defendant, 
to  .make  him  liable  for  anything  any 
other  patron  did,  unless  he  consented 
to  a  sale  of  his  part  of  the  cheese 
with  that  of  other  patrons.  ib 

8.  Seld,  further,  ihBi  when  all  the  de- 
fendants consented  that  a  committee 
of  three,  appointed  for  that  purpose, 
should  sell  the  whole  of  the  cheese 
belonging  to  all,  they  became  jointly 
liable  to  perlbrm  any  valid  contract 
their  committee  made,  for  the  sale 
of  the  cheese.  ib 

4.  And  that  a  contract  of  sale,  made 
by  two  members  of  such  committee 
and  assented  to,  substantially,  by 
the  third,  was  binding  upon  the  de- 
fendants. 4b 


CHURCH. 
See  OoBFOBATiov,  1^  20. 
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GODS  OF  PROCEDURE. 
See  pARTtBS. 


COMPLAINT. 


See  Pastibs. 


CONFESSIONS. 

8u  DiTOROB,  6,  7. 
Etidbhcb,  1. 


CONSTABLE. 

1.  Where  a  justice  of  the  peace  ac- 
quires jurisdiction  to  issue  an  attach- 
ment under  section  32  of  the  non- 
imprisonment  act,  against  the  prop- 
erty of  a  defendant,  on  the  ground 
of  the  latter  being  a  non-resident, 
and  issues  the  same,  a  constable 
seizing  property  of  the  debtor  there- 
on, and  subsequently  levying  upon 
it  by  virtue  of  an  execution  issued 
in  the  attachment  suit,  will,  by  such 
seizure  and  levy,  acquire — ^if  his  re- 
turn to  the  attachment  be  not  de- 
fective— such  a  special  property  in 
the  goods  as  will  enable  him  to 
recover  their  value,  against  any  per- 
son illegally  appropriating  them. 
Slone  V.  MOier,  230 

2.  But  an  attachment,  and  levy  by  vir- 
tue thereof,  cease  to  bind  the  goods, 
and  consequently  the  title  of  the 
officer  levying  determines,  when  a 
judgment  is  recovered,  and  a  levy 
made,  on  the  same  goods  by  virtue 
of  an  execution  issued  in  the  suit,  tb 

8.  After  a  levy  upon  the  execution, 
the  officer  holds  the  goods  by  virtue 
of  it,  and  not  by  virtue  of  the  attach- 
ment; except  so  far  as  the  priority 
of  levy  on  Uie  attachment  enures  in 
favor  of  the  execution,  ib 

* 

See  Attacbmbnt,  1,  2. 

JUSTICBB  OP  THB   PbACB,  6,  7,  8. 


CONSTITUTIONAL  LAW. 

1.  The  constitution,  in  guarantying  the 
right  of  "  trial  by  Jury  as  it  has  been 
heretofore  used."  intended  to  em- 
brace joriee  in  Justioes'  courts,  as 


they  existed,  and  had  been  uned, 
before  the  constitution  was  adopted. 
KfUffhi  V.  CampbeU,  16 

2.  The  word  "jury,"  as  used  in  the 
constitution,  does  not  mean  a  jury 
of  twelve  men,  exclusively.  A  jury 
of  six  men,  in  a  justice's  court,  is  as 
much  a  jury,  in  the  eye  of  the  law, 
as  a  jury  of  twelve  men,  in  a  court 
of  record ;  and  is  the  jury  which 
had  been  "  heretofore  used"  in  that 
tribunal,  at  the  adoption  of  the  con- 
stitution, ib 

See  JusTiCBs'  Courts,  2,  8,  4. 


CORPORATION. 

1 1.  Notwithstanding  the  language  of 
I  section  12  of  the  act  of  the  legis- 
j  lature,  of  Februaiy  17,  1848,  to  au- 
,  thorize  the  formation  of  corpora- 
tions for  manufacturing  and  other 
purposes,  (Lowe  of  1848,  eh.  40,) 
which  requires  an  annual  report  to 
be  made  by  every  company  organ- 
ized under  such  act,  and  in  case  of 
a  failure  to  make  such  report,  makes 
the  trustees  jointly  and  severally 
liable  "  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that 
shall  be  contracted  before  such  re- 
port shall  be  made,"  is  broad  enough 
to  include  debts  due  from  the  cor- 
poration to  individual  trustees,  yet 
the  fundamental  rule,  which  liee  at 
the  very  foundation  of  all  law,  that 
no  person  can,  by  his  own  trans- 
gression, create  a  cause  of  action  in 
his  own  favor,  against  another,  must 
be  applied  to  the  trustees  of  such 
a  corporation,  and  debts  of  that  na- 
ture held  not  to  be  within  the  pro- 
visions of  the  statute.  Brigge  v. 
Easterly,  51 

2.  Claims  of  a  portion  of  the  trustees 
of  a  manufacturing  corporation, 
against  the  corporation,  although 
they  may  be  within  the  letter  of  the 
act,  yet  not  being  within  the  mis- 
chiefs intended  to  be  remedied  or 
prevented  by  it,  nor  within  its  spirit 
and  intention,  they  are  not  within  its 
provisions.  ib 

3.  Thus  where,  at  the  Ume  a  detkuH 
in  making  the  annual  report  re- 
quired by  the  statute  occurred, 
claims  against  the  corporation  were 
held  by  two  of  the  trustees  who,  with 
the  others,  weie  delinqueat  in  mak- 
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ing  their  report ;  HMth&ian  assignee 
of  such  claims  coald  not  enforce  the 
same  against  all  the  trustees,  un- 
der section  12  of  the  statute.  ib 

4.  Where  the  business  specified  in  the 
charter  of  a  corporation  in  a  perfectly 
legitimate  business,  and  the  corpo- 
ration is  legally  created,  the  subse- 
quent abuse  or  perversion  of  its  cor- 
porate powers,  though  it. may  fur- 
nish a  reason  why  the  legislature,  or 
the  courts,  should  amend  the  char- 
ter, and  annul  the  corporation,  will 
not  destroy  the  body  corporate.  It 
is  still  a  legal  entity,  and  bound  to 
answer  the  claims  of  creditors  al- 
though the  intention  of  those  who 
participated  in  its  creation  was  to 
effect  illegal  purposes.  Clancey  ▼. 
2'he  Onondaga  ime  SaU  Manufactur- 
ing Co.t  395 

6.  Where  the  object  of  a  corporation 
formed  under  the  general  act  of 
February  17,  1848,  was  to  fix  and 
control  the  price  of  salt,  and  the 
mode  in  which  this  was  to  be  accom- 
plished was  by  the  manufacturers 
of  salt  on  the  Syracuse  reservation 
leasing  to  the  corporation  the  salt 
blocks  owned  by  them,  and  thus 
giving  control  of  the  quantity  and 
price  to  the  corporation ;  Mdd  that 
the  purposes  of  the  arrangement 
were  in  violation  of  the  statute, 
{Lam  of  1841,  eh.  188,  ^  16,)  and 
those  concerned  in  it  guilty  of  a  mis- 
demeanor, ib 

6.  Where  the  purposes  attempted  to 
be  accomplished  through  a  corpo- 
ration are  illegal,  contracts  and 
agreements  entered  into  to  secure 
the  end  must  be  equally  so.         ib 

7.  But  as  it  is  possible  that,  a  party 
may  enter  into  contracts  which  may 
give  effect  to  the  illegal  purpose,  in 
ignorance  of  the  unlawful  design,  it 
is  necessary  for  those  assailing  such 
agreements  to  show  that  the  agree- 
ments were  entered  into  with  knowl- 
edge of  the  illegal  object.  ib 

8.  It  is  not  enoogh  to  charge  par- 
ties with  notice  of  the  illegal  ob- 
ject, that  they,  or  one  of  them,  at- 
tended the  first  meeting  of  the  man- 
ufacturera  to  form  a  corporation; 
where  the  declared  object  of  the 
corporation  was  a  legal  one.  ib 


9.  In  order  to  make  an  agreement,  by 
manufacturers,  for  the  sale  of  salt  to 
such  a  corporation  illegal,  it  is  neces- 
sary that  the  former  should  know 
the  illegal  purpose  for  which  the 
corporation  was  created.  ib 

10.  But  where,  at  the  time  of  making 
such  an  agreement,  the  manufactur- 
ers knew  Uiat  the  object  of  it  was  to 
increase  the  price  of  salt ;  and  that, 
by  the  arrangement,  they  were  to  re- 
ceive tiie  benefit  of  it ;  J£eid  that  this 
fact  being  known,  and  the  agreement 
made  to  carry  out  the  illegal  pur- 
pose, it  was  utterly  void,  and  could 
not  be  enforced  by  such  manufac- 
turers, or  any  one  deiiviug  titie 
through  them.  ib 

11.  The  right  of  a  creditor  of  a  cor- 
poration to  sue  a  stockholder,  for  a 
debt  of  the  corporation,  after  the  re- 
turn of  an  execution  issued  against 
the  corporation  unsatisfied,  is  not 
independent  of,  but  subordinate  to, 
the  right  of  the  directors  to  com- 
promise the  debt,  or  to  forfeit  the 
stock  of  the  stockholder.  Milta  v. 
Stewart,  444 

12.  And  after  the  directors  have,  in 
good  faith  and  in  conformity  with 
Uie  charter  of  the  corporation,  for- 
feited the  stock  of  a  stockholder, 
the  fatter  ceases  to  be  liable  to  the 
creditors  of  the  company,  and  no 
action  can  be  maintained  against 
him  by  such  creditora,  for  the  recov- 
ery of  their  debt.  ib 

18.  Yet  if  the  directors  have  fraudu- 
Untly  forfeited  the  stock,  and  there- 
by released  the  stockholder,  from 
liability  to  the  creditora  of  the  cor- 
poration, the  forfeiture  will  be  void, 
and  the  stockholder  liable,  notwith- 
standing, ib 

14.  The  power  to  forfeit  the  stock  in 
the  manner  prescribed  is  clearly 
given,  and,  like  any  other  power  con- 
^rred  on  the  directors,  is  to  be  ex- 
ercised, or  not,  at  the  discretion  of 
those  to  whom  it  is  given.  The  only 
limitations  on  the  powers  are,  Ist. 
That  it  be  done  in  the  manner  pre- 
scribed ;  and,  2d.  In  good  faith,    ib 

16.  By  the  very  terms  of  tiie  act,  the 
person  sued,  must  be,  when  sued,  a 
holder  of  unpaid  stock,  and  inch 
holding  and  lability  for  debts  must 
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coexist  at  the  same  time ;  and  the 
latter  cauDot  arise  except  from  and 
oat  of  the  former.  ib 

16.  After  forfeiture,  there  cannot  be 
either  a  right  to  stock  or  liability  as 
a  stockholder.  ib 

17.  Where,  in  an  action  against  a  cor- 
poration, the  defendant's  corporate 
existence  is  directly  put  in  issue  by 
the  pleadings,  the  first  step,  in  the 
progress  of  the  trial  is,  to  establish 
the  fact,  by  proof,  that  the  defend- 
ant is  a  corporation,  capable  of  con- 
tracting a  debt,  and  of  being  sued 
therefor.  Van  Burm  ▼.  The  JCe/onned 
Church  of  Oamevoort,  495 

18.  The  existence  of  a  church,  proper, 
as  an  organized  body,  is  not  recog- 
nized by  our  municipal  law.  lii 
order  to  give  an  organization  for 
public  worship  legal  rights,  and  to 
impose  upon  it  legal  obligations  as 
a  corpoi-ate  body,  there  must  be 
either  a  special  law  declaring  its  ex- 
istence, or  an  incorporation  under 
the  provisions  of  the  general  law  re- 
lating to  religious  societies.  ib 

19.  As  against  all  persons  with  whom 
a  body  assumes  to  act  in  a  corpo- 
rate capacity,  it  is  sufficient  to  show 
such  body  to  be  a  corpora(jion  d« 
faeto.  But,  two  things  are  necessary 
to  be  shown,  in  order  to  establish 
the  existence  of  a  corporation  de 
faeiOj  viz :  1.  The  existence  of  a 
charter,  or  some  law  under  which 
a  corporation  with  the  powers  as-' 
sumed  might  lawfully  be  created; 
and  2.  A  use,  by  the  party  to  the 
suit,  of  the  rights  claimed  to  be  con- 
ferred by  such  charter  or  law.        ib 

20.  Mere  user,  however,  or  the  assump- 
tion of  corporate  capacity,  limited 
to  religious  observances,  is  not  suf- 
ficient to  establish  a  corporation  de 
faeio.  ib 

21.  Church  music,  in  small  country 
villages  or  hamlets,  being  usually 
gratuitous,  the  mere  fact  that  one 
sings  in  a  choir,  or  plays  on  an  in- 
strument as  an  accompaniment,  on 
occasions  of  church  service  on  the 
sabbath,  raises  no  implication  of  pe- 
cuniary liability,  against  the  corpo- 
rate body.  ib 

22.  Buch  services  will  be  presumed  to 
have  been  gratuitous.    And  to  au- 


thorize a  recovery  for  services  as  an 
organist,  it  must  be  clearly  proved 
that  there  was  an  actual  employment 
of  the  plaintifi  by  the  defendant,  and 
a  promise,  binding  on  the  eorpwoU 
kd^,  to  pay  the  plaintifi*  for  the  ser- 
vice. 1^ 

COSTS. 
See  Attorket 


COURT  OF  CHANCERY. 
See  DiTORCB,  1. 

COVENANT. 
See  Vbkdob  akd  Pubchabbb,  1,  5,  6. 

CRIMINAL  LAW. 

1.  To  sustain  an  indictment  for  obtain- 
ing the  signature  of  an  individual  to 
promissory  notes  given  for  the  prict; 
of  property  sold  to  him,  by  lalse 
pretenses,  the  pretenses  alleged  to 
be  false  must  be  shown  to  be  of 
some  existing  fact,  and  made  for  the 
purpose  of  inducing  the  purchaser 
to  execute  the  notes.  SeoU  v.  The 
i*«»M  62 

2.  Both  the  inducement  and  the  fraud- 
ulent purpose  are  facts  to  be  proved, 
and  are  not  to  be  presumed.  t^ 

8.  An  indictment  for  obtaining  the 
signature  of  a  purchaser  to  promis- 
sory notes  given  for  the  purchase 
price  of  property  sold  to  him,  by 
false  pretenses  and  representations 
as  to  the  price  asked  for  the  proj)- 
erty  by  a  third  person,  who  was  the 
owner,'  cannot  be  sustained,  where 
the  proof  shows  that  no  represen- 
tations were  made  by  the  defendant, 
in  regard  to  the  price,  except  that 
he  told  the  purchaser,  in  the  course 
of  the  negotiations,  that  he  did  not 
think  the  seller  would  take  less  than 
a  sum  named;  and  that  the  only  rep- 
resentations as  to  price,  at  the  time 
of  the  eale  and  pwehoM,  were  made 
by  the  seller.  Mullin,  P.  J.,  dis- 
sented, tft 

4.  Although  the  price  asked,  and 
finally  agreed  to  be  paid  by  the 
purchaser,  be  fixed  by  ooUusiiw  be- 
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tween  the  owner  of  the  property 
and  the  defendant,  for  the  purpose 
of  defrauding  the  purchaser,  such 
collusion,  though  it  may  be  an  in- 
dictable offense,  is  not  the  offense 
charged.  ib 

6.  If,  in  fact,  the  price  agreed  to  be 
paid  by  the  purchaser  was  the 
price  demanded  by  the  seller,  at  the 
time  of  the  sale,  the  motive  in  ask- 
ing that  price  is  of  no  consequence, 
so  far  as  the  offense  charged  is  con- 
cerned, ib 


D 

DAMAGES. 

See  Action,  2. 

Assault  and  Battebt. 
Qrant,  1,  6. 

NEtLIGBNCB,  2,  8, 9. 


DECLARATIONS. 

See  EviDEMCB,  6,  7, 10. 
Gift,  1. 

DEED. 

See  Grant. 

Vendor  and  Purchaser,  1, 2, 8, 6. 


DELIVERY. 

See  Gift,  4. 

Goods  bold  and  delivered. 
Vendor  and  Purchaser,  7. 

DIVORCE. 

1.  The  former  court  of  chancery,  in  this 
State,  had  no  jurisdiction  to  grant  di- 
vorces, independent  of  the  statutes 
on  that  subject.   Grain  v.  Osvana^  109 

2.  And  the  provisions  of  the  Revised 
Statutes  relating  to  separation  and 
limited  divorces,  do  not  authorize  the 
court,  by  the  decree  in  a  suit  for 
separation  a  tnema  et  thoro^  to  allow 
a  gross  sum  to  the  wife  for  her  sup- 
port, and  direct  it  to  be  paid  by  the 
husband  ia  lieu  «f  her  dower  and 
distributive  share  in  his  estate.      ^ 

8.  Such  a  provision  in  the  decree  be- 
ing void,  the  wife's  right  of  dower 


in   her  hnsband^s  estate  after  his 
death,  is  unaffected  by  it.  ib 

4.  The  statute  does  not,  in  terms,  au- 
thorize the  court  to  make  any  de- 
cree affecting  the  right  of  dower. 
The  legislature  contemplated  a  re- 
conciliation of  the  parties  as  prob- 
able ;  hence  the  provision  it  author- 
izes to  be  made  for  the  wife,  is  a 
temporary  one.  ib 

5.  The  foundation  of  the  rule  which 
forbids  the  granting  a  decree  of  di- 
vorce on  the  unsupported  confessions 
of  a  party  is  the  fear  of  collusion, 
and  imposition  on  the  court.  When,, 
however,  the  reason  of  the  rule  fails, 
the  rule  itself  ceases.  Hence,  when 
the  confessions  are  made  under  cir- 
cumstances which  entirely  preclude 
suspicion  of  collusion,  or  imposition, 
the  confessions  will  be  received,  and 
a  decree  granted  thereon,  without 
other  evidence.    Lyon  v.  Xyon,    188 

6.  What  circumstances  were  held,  in 
this  case,  not  to  disprove  collusion. 

ib 

7.  When  the  courts  require  confessions 
to  be  supported  by  collateral  facts, 
those  facts  must  be  such  as  tend  to 
prove  the  adultery  charged  in  the 
complaint — not  unimportant  facts 
having  no  direct  connection  with,  or 
bearing  on,  the  issue  between  the  par- 
ties, ib 


DOWER. 
See  Divorce,  2,  8,  4. 

E 

EJECTMENT. 
See  Parties. 

EQUITABLE  OWNER. 
See  Attorvbt,  7. 

fiSTOPPBL. 
See  Pbivoipal  and  Aobht,  %  10. 
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EVIDENCB. 

1.  Confessions  are  not,  alone,  suffi- 
9ient  to  establish  a  charge  of  adul- 
tery. A  sentence  of  divorce  will 
not  be  given  upon  the  sole  con- 
fessioDS  of  the  parties.  Lyon  t. 
Lywi,  138 

2.  Evidence,  in  order  to  corroborate, 
must  relate  to  some  portion  of  the 
evidence  which  is  material  to  the 
issue.  ih 

8.  An  event  which  happens  before  an- 
other cannot  be  said  to  furnish  any 
evidence  that  the  latter  event  hap- 
pened. Nor,  when  there  is  no  con- 
nection between  two  events,  can 
either  be  said  to  give  corroboration 
to  the  other.  Q> 

4.  Where  witnesses  testify  to  events 
occurring  at  different  times,  neither 
can  corroborate  the  other.  ih 

5.  And  where  witnesses  testify  in  re- 
gard to  separate  acts  of  adultery 
alleged  to  have  been  committed  by 
the  defendant,  at  different  times,  but 
neither  swears  to  any  fact  which 
shows,  or  tends  to  show,  that  adul- 
tery was  committed  by  the  defend- 
ant at  the  time  stated  by  the 
defendant  in  his  confession,  they  do 
not  corroborate  him  in  respect  to 
the  commission  of  the  adultery  to 
which  the  confession  relates.  ih 

6.  The  general  rule  is,  that  the  decla- 
rations of  an  agent,  made  in  refer- 
ence to  the  subject  matter  of  the 
agency,  while  engaged  in  the  busi- 
ness, bind  the  principal.  Matteson 
V.  lU  New  York  Central  Railroad 
Co,,  ,  .  964 

7.  The  declarations  of  an  agent  of  a 
railroad  company,  who  was  in 
charge  of  a  gang  of  men  employed 
in  relaying  ties,  that  there  was  suffi- 
cient time  to  relay  them  before  the 
ariiyal  of  the  next  train,  are  ad- 
missible against  the  company,  being 
a  part  of  the  ri»  fe»ta,  ib 

8.  In  an  action  by  husband  and  wife, 
against  a  railroad  company,  to  re- 
cover damages  for  a  personal  injury 
to  the  wife,  occasioned  by  the  negli- 
gence of  the  defendant,  statements 
of  the  wife,  in  regard  to  her  health 
and  condition,  made  to  a  physician 


called  to  prescribe  for  her,  after 
the  injury,  may  be  received  to  sliow 
the  symptoms  for  which  he  pre- 
scribed, and  the  disease,  if  any, 
under  which  she  was  then  laboring. 
The  jury  lias  the  right  to  know  for 
what  disease,  or  symptoms  of  dis- 
'ease  and  injury  tlie  pbyifician  pre- 
scribed and  for  the  evidence  of 
which  he  relied,  necessarily,  on  the 
patient's  statements.  ih 

9.  If  the  object  and  effect  of  the  evi- 
dence is  to  satisfy  the  jury  as  to  her 
condition  at  the  time  the  physician 
was  called,  it  is  comjietent  lo  -oive 
her  declarations  for  that  puriio^e.  ib 

10.  It  is  competent,  in  an  action  to 
recover  damages  for  personal  injii- 
rieK,  for  the  plaintiff  to  show  that 
the  injuries  were  permanent— that 
she  will  not  probably  recover  from 
the  effects.  ib 

'     t 

11.  And  in  support  iind  in  confirma- 
tion of  an  opinion  expressed  by  the 
physician,  that  the  plaintiff  will  not 
get  well,  it  is  competent  to  prove 
by  him — after  he  has  stated  her 
symptoms,  and  the  cause  which,  in 
his  opinion,  had  produced  them — 
at  what  period  after  the  injury  the 
plaintiff  would  be  most  likely  to 
begin  to  improve,  if  she  were  going 
to  improve  at  all.  t^ 

12.  A  physician  may  be  asked  to  give 
his  opinion  as  to  the  cause  of  a 
spinal  difficulty  he  ha.s  testified  a 
patient  was  afflicted  with.  But  in 
such  a  case  be  must  state  the  facts 
on  which  his  opinion  is  founded,     ib 

13.  A  memorandum  in  the  handwriting 
of  a  physician  and  surgeon,  in  an 
account  book  kept  by  him,  of  the 
time  a  child  was  born,  at  whose 
birth  he  attended,  cannot  be  received 
as  evidence  of  the  time  of  the  birth, 
after  the  death  of  the  physician,  un- 
less it  is  sustained  by  proof  of  its 
truth.     Matter  of  Faige^  476 

'14.  On  an  application  to  the  surro- 
gate, to  revoke  the  probate  of  a 
will  on  the  ground  of  the  non-age 
of  the  testator,  declarations  of  the 
testator  hjs  to  what  was  his  age,  are 
inadmissible.  ib 

16.  When  a  plaintiff's  character  for 
I     chastity  is  directly  in  issue  upon  the 
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question  of  damaK«e»  it  is  competent 
to  disparage  it  by  provins;  specific 
acts  of  lewdness  and  immorality. 
Fwrd  ▼.  Jimi;  484 

16.  In  such  a  case  it  is  error  to  I'ule 
that  the  plaintiff's  character  for 
chastity  can  be  attacked  only  By 
proof  of  general  repatation.  ib 

17.  Tf  testimony  apparently  contra- 
dictory can  be  reconciled;  if  by 
any  proper  view,  it  can  all  be  made 
coDbistent,  this  it  is  the  duty  of 
conrts,  as  well  as  juries,  to  attempt 
Its  weight  is  never  a  question  of  law, 
for  a  court,  except  in  cases  where  it 
cannot  be  so  reconciled  and  ex- 
plained.    Warren  ▼.  Haiffhij        490 

18.  When  incompetent  evidence  has 
been  received,  it  is  the  duty  of  the 
party  offering  it  to  show  that  it  was 
harmless.    EverU  v.  Everts,  577 

See  Appeal,  1. 

Assault  axd  Battbbt. 
DivoRcx,  7. 
Gift,  1,  2. 
Mabbiagk,  8  to  7. 
Railroad  Goxpamibs,  11,  12. 

WiTVBSS. 


EXECUTION. 
See  GoNSTABLB,  2,  8. 


EXECUTORS   AND  ADMINISTRA- 
TORS. 

1.  Notwithstanding  an  executor  has 
removed  from  the  State,  and  refused 
to  give  bail,  after  being  required  by 
the  surrogate  to  do  so,  he  may 
settle  his  accounts  before  the  surro- 
gate ;  and  if  all  parties  entitled  to 
notice  voluntarily  appear,  the  surro- 
gate has  jurisdiction;  and  his  decree 
for  a  final  settlement,  thus  made,  is 
final,  unless  appealed  from.  JBverte 
V.  Everte,  677 

2.  An  executor  residing  in  another 
State,  who  necessarily  comes  to  this 
State,  to  prove  the  will,  is  entitled 
to  be  allowed,  on  the  final  settle- 
ment, of  his  account,  the  expenses 
of  his  journey.  ib 

8.  On  the  final  accounting  of  an  execu- 
tor, it  is  error  for  the  surrogate  to 


receive  evidence  of  the  declarations 
of  the  testator  against  the  executor, 
in  reference  to  business  matters  be- 
tween them,  tending  to  charge  the 
latter  with  an  indebtedness  to  the 
estate.  ib 

4.  It  is  not  every  claim  which  a  testa- 
tor has  against  the  person  named  as 
executor,  in  his  will,  that  under  the 
statute,  (8  H.  S.  171,  $  14,  5^  ed.,) 
becomes  "  assets"  and  a  part  of  the 
personal  estate  of  the  deceased,  but 
it  is  any  **Juat  daim."  The  execu- 
tor is  prima  facie  chargeable,  for  a 
debt  owing  by  him,  notwithstanding 
his  appointment  as  executor ;  but  it 
is  competent  for  him  to  show  the 
claim  to  be  unfounded  and  unjust,  ib 

6.  The  validity  or  justice  of  the  claim 
must,  when  denied,  be  in  some  way 
determined,  and  as  it  must  be  de- 
termined before  the  estate  can  be 
finally  settled,  it  must  be  tried  in  the 
surrogate's  court,  in  the  same  way, 
and  for  the  same  reason,  that  claims 
against  Uie  estate,  in  fttoeir  of  the 
executor,  must  be  tried  in  that 
court.  ih 


P 


FOREIGN  LAWS. 

1.  If  a  court  has  no  means  of  infor- 
mation as  to  what  the  law  of  another 
country  or  State  is,  it  will  act  upon 
its  own  laws.  But  if  such  country 
once  constituted  a  part  of  the  same 
kingdom  or  government  with  that 
where  the  court  sits,  and  they  were 
governed  by  tlie  same  laws,  the 
court  will  take  judicial  notice  of  the 
laws  which  prevailed  in  both  before 
their  separation,  as  matter  of  public 
history,  and  presume  them  un- 
changed, till  the  contrary  be  shown. 
Siohee  v.  Kacken^  146 

2.  The  United  States  having  been  once 
a  part  of  the  British  empire,  our 
courts  take  judicial  notice  that  the 
common  law  was  in  force  within  bar 
dominions  at  the  time  of  our  sepa- 
ration ;  and  in  the  absence  of  proof 
to  the  contrary,  they  presume,  also, 
that  Uiat  law  remains  unchanged,  ti 
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FRAUD. 

8f  Pbivoipal  ahd  Aobnt,  5,  6,  7,  8, 
9,  10,  11. 


FRAUDS,  STATUTE  OF. 

1.  When  a  contract  is  for  the  sale  of 
goods,  dbc.,  on  which  work  and  lahor 
is  to  he  thereafter  bestowed,  in  order 
to  make  and  put  it  in  the  condition 
contemplated  by  the  contract,  it  is 
not  within  the  clause  of  the  statute 
of  frauds  relating  to  the  sale  of 
goods,  wares  and  merchandise,  and 
which  requires  a  memorandum  in 
writing,  unless  there  is  delivery  and 
acceptance,  or  earnest  paid.  Ferren 
V.  O'Hara,  617 

2.  A  parol  agreement  between  the 
plaintiff  and  defendant,  by  which 
the  former  agreed  to  sell  to  the  lat- 
ter a  quantity  of  malt  to  be  there- 
after manufactured  by  the  plaintiff 
and  delivered,  from  time  to  time,  as 
wanted,  and  by  which  the  defendant 
agreed  to  take  such  malt,  and  to 
pay  a  specified  price  therefor,  on 
the  delivery  of  each  parcel,  fM  to 
be  not  within  the  above  clause  of  the 
statute  of  frauds.  Morgan,  J.,  dis- 
sented, ib 


a 


GIFT. 

1.  Where  there  is  a  contest  respecting 
a  gift,  between  the  donee  and  the 
representatives  of  the  donor,  the 
declarations  of  the  donor  are  ad- 
missible, being  against  his  interest 
when  made;  and  the  admissions  of 
the  testator  or  intestate,  as  a  uni- 
versal rule,  are  admissible  against 
his  representatives.  Hackney  v,  Vroo- 
maHf  650 

2.  Where  a  bond  and  mortgage  were 
found,  after  the  mortgagor's  death, 
in  a  tin  box  of  his,  containing  paid 
notes,  papers  of  old  dates,  bills  of 
goods,  old  outlawed  notes  due  him, 
and  other  miscellaneous  papers; 
and  there  was  proof  of  a  declared 
intention  of  the  mortgagee  to  give 
the  bond  and  mortgage  to  his 
daughter,  (the  wife  of   the  mort- 


gagor ;)  SM  that  in  the  absence  of 
any  evidence  casting  suspicion  upon 
the  bomtjldei  of  the  possession  of  the 
securities  by  the  mortgagor,  at  the 
time  of  his  death,  such  possession 
was  presumptive  evidence  of  a  gift 
to  his  wife.  ik 

m 

8.  Held,  al&o,  upon  the  facts,  that  it  wis 
not  the  intention  of  the  donor,  in 
giving  the  securities  to  his  daughter, 
to  discharge  the  debt ;  that  1m  de- 
signed that  it  should  be  her  separate 
property,  so  that  she  could  assert 
an  intei'est  in  the  mortgaged  prem- 
ises, in  the  event  of  the  mortgagor's 
death  without  heirs  by  her;  and 
that  upon  her  death  before  fore- 
closure, the  securities  became  the 
property  of  the  husband,  and  thus, 
the  legal  and  equitable  estates  meet- 
ing in  him,  the  latter  became  merged 
in  the  former.  ti 

4.  Whether  a  gift  of  a  bond  and  mort- 
gage be  inter  rtrof,  or  eausa  mortn,. 
Qie  donee  acquires  a  legal  as  well  as 
equitable  title  to  the  securities,  by 
mere  delivery,  without  writing.      i 


GOODS  SOLD  AND  DELIVERED. 

Where  the  complaint  is  for  goods  sold 
and  delivered,  without  proof  of  de- 
livery, the  cause  of  action  stated  in 
the  complaint,  and  upon  which  issue 
is  taken,  is  not  made  out.  If  the 
defendant  does  not  appear,  on  the 
trial,  and  therefore  waives  nothing, 
and  there  is  no  evidence  in  respect 
to  a  delivery,  a  judgment  in  favor 
of  the  plaintiff  should  be  roTersed, 
for  that  reason.    BcereU  v.  Pmrka^  9 


GRANT. 

1.  In  an  action  to  recover  damages 
for  obstructing  a  stream,  and  set- 
ting the  water  back  upon  the  plain- 
tiff's machinery,  in  a  mill  abore,  by 
throwing  tan  bark  from  the  defend- 
ants' tannery  into  the  stream,  the 
defendants  justified  under  a  grabt 
from  the  plaintiff,  which  contained 
the  following  clause :  "  Together 
with  the  privilege  of  digging  a  chan- 
nel as  wide  and  as  deep  as  the  pres- 
ent channel  now  is,  along  and  ad- 
joining the  sixth  course  above  men- 
tioned *  *  and  turning  the  water 
from  the  mill-race  therein,  together 
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With  the  right  to  tap  the  [grantor's] 
null  pond  at,  &c.,  and  drawing  tbere- 
trom  water  enough "  in  addition  to 
other  uses  specified,  for  "  carrying 
away  the  apsnt  bark"  dtc.  Held  that 
the  true  and  only  proper  construc- 
tion of  this  grant  gave  to  the  de- 
fendants the  right  to  discbarge  all 
tite  spent  hark  of  the  tannery  into 
the  stream  of  water  to  be  drawn 
from  the  plaintiff's  mill  pond,  and 
have  it  removed  by  that  means  from 
the  premises,  and  carried  into  the 
tail-race,  and  into  the  channel  of 
the  creek  into  which  the  tail-race 
emptied.     Winehssttr  v.  Osborne    887 

2.  HM  aUo,  that  it  was  clearly  the  in- 
tention of  the  parties  that  the 
grantees  should  have  the  right  to 
carry  away  the  spent  tan  bark  in  the 
way  in  which  the  stream  so  used 
would  naturally  or  necessarily  flow- 
through  the  channel  in  which  it 
found  its  way  into  the  creek  below. 

ib 

8.  But  that  if  the  intention  was  not 

entirely  clear,  upon  the  face  of  the 

instrument,  the  court  had  the  right, 

Vor  the  purpose  of  ascertaining  the 

•  intention,  to  consider  the  object  of 
the  grant,  the  situation  of  the  prem- 
ises, and  the  surrounding  circum- 
stances at  the  time  the  grant  was 
made.  ib 

4.  It  is  a  primary  and  fundamental 
rule,  that  where  a  thing  is  granted, 
all  the  means  to  attain  it,  and  aU  tfte 
fruitt  and  effecU  of  it,  are  granted, 
lUso,  and  should  pass,  inclusive,  to- 
gether with  the  thing  itself,  without 
the  words  eum  pertinmtis,  or  any 
similar  words.  The  incident  passes 
by  the  grant  of  the  principal  thing. 

ib 

5.  Thus  where  there  was  a  grant  of 
lands  for  the  purpose  of  having  a 
tannery  erected  thereon,  and  the 
business  of  tanning  hides  and  mak- 
ing leather  there  carried  on ;  and 
coupled  with  this,  and  as  a  part  of 
the  same  instrument,  was  a  grant  of 
the  right  to  draw  water  from  the 
grantor's  mill  pond,  near  by,  to  use 
in  the  business,  on  the  premises 
granted,  enough  in  addition  to  the 
other  uses  specified,  for  "carrying 
off  the  spent  bark ;"  Held  that  this 
was  clearly  a  grant  of  the  right,  as 
against  the  grantor,  to  produce  what- 
ever effect  or   consequence  might 


naturaRy  or  necessarily  result  from 
the  use  of  the  right  so  granted,    ib 

6.  Held,  alto,  that  even  if  the  right  so 
conferred  by  the  deed  could  be  re- 
garded as  no  more  than  a  heente,  to 
carry  away  the  spent  bark  in  that 
manner,  the  result  would  be  the 
same,  because,  being  coupled  with  a 
grant,  and  a  material  part  of  the 
right  granted,  it  would  be  irrevo- 
cable; and  no  action  would  lie  for 
any  of  the  consequences  flowing 
from  the  exercise  of  the  license  in 
the  manner  contemplated  when  it 
was  given.  The  resulting  ii\)ury,  in 
that  case,  would  be  damnum  abeque 
if^furia.  ib 

7.  Hddj  further,  that  the  right  to  float 
off  the  spent  tan  bark  from  the 
grantees'  tannery,  into  the  creek, 
was  a  substantial  part  of  the  grant,  ib 


GUARRANTY. 

1.  In  construing  guaranties,  the  real 
inquiry  is,  what  was  the  intention 
of  the  guarantor;  and  to  ascertain 
this,  his  words  must  be  taken  in 
their  popular  and  obvious  sense. 
That  is  the  true  meaning  of  the  con- 
tract which  readily  presents  itself  to 
a  plain  man  of  common  understand- 
ing, on  reading  it  attentively  and 
impartially,  and  not  that  which  is 
elaborated  with  effort.  The  agree- 
ment is  not  to  be  construed  most 
favorably  for  the  guarantor,  nor  most 
strongly  against  him.     Criet  v.  J«r- 

•    lingame,  851 

2.  It  is  settled  by  the  recent  decisions 
in  New  York,  Massachusetts  and 
Connecticut,  and  in  the  Supreme 
Court  of  the  United  States,  Ist.  That 
guaranties  are  governed  by  the  same 
rules  of  construction  as  other  con- 
tracts. 2d.  That  in  tase  of  ambig- 
uity, the  language  is  construed  most 
strongly  against  the  guarantor.  8d. 
That  it  is  the  duty  of  the  court  to 
ascertain  and  give  effect  to  the  in- 
tention of  the  parties.  ib 

8.  Another  rule— partly  of  evidence, 
and  partly  of  construction — applies 
to  this  class  of  contracts,  as  well  as 
all  others,  viz.,  that  in  order  to  ar- 
rive at  the  intention  of  the  parties, 
the  circumstances  under  which,  and 
the  purposes  for  which,  the  contract 
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was  made,  may  be  proved,  and  mnst 
be  kept  in  Tiew  in  iU  conatrucLion. 

ib 

4.  When,  by  the  terms  of  a  guaranty, 
it  is  evident  the  object  is  to  give  a 
standing  credit  to  the  principal,  to 
be  used  from  time  to  time,  either 
indefinitely  or  until  a  certain  period, 
then  the  liability  is  conUnuiog ;  but 
when  no  time  is  fixed,  and  nothing 
in  tlie  instrument  indicates  a  con- 
tinuance of  the  undertaking,  the 
presumption  is  in  favor  of  a  limited 
liability,  as  to  time,  whether  the 
amount  is  limited  or  not.  ib 

6.  A.  B.  having  just  commenced  the 
commission  business,  at  Dunkirk, 
and  needing  some  person  of  means 
or  credit  who  would  accept  his  drafts 
for  small  sums,  from  time  to  time, 
to  enable  him  to  make  advances  to 
those  consigning  property  to  him, 
which  advances  were  to  be  reim- 
bursed on  sale  of  the  property,  ap- 
plied to  the  plaintifi*,  a  commission 
merchant  in  New  York,  to  accept  his 
drafts,  agreeing  to  consign  the  prop- 
erty to  him  for  sale.  To  secure  the 
plaintifi'for  such  acceptances  as  he 
might  make  for  A.  B.,  the  defendant 
addressed  the  following  letter  to  the 
plaintiff:  '*I  will  be  and  am  re- 
sponsible for  any  amount  for  which 
A.  B.  may  draw  on  you,  for  any  sum 
not  to  exceed  11500,  on  condition  of 
your  acceptance  of  the  same."  Held 
that  this  was  a  continuing  guaranty. 
That  it  was  clearly  the  intention  of 
the  parties  to  make  it  so;  and 
although  the  language  used  was 
capable  of  a  more  restricted  opera- 
tion, it  was  nevertheless  such  as  to 
enable  the  court  to  give  effect  to  the 
intention  of  the  parties,  by  holding 
it  to  be  a  continuing  security,  and 
as  not  satisfied  by  the  payment  of 
acceptances  to  the  extent  of  $1500. 

ib 


H 


HIGHWAYS. 

1.  As  commissioners  of  highways  have 
no  power  to  lay  out  a  private  road 
for  one  person,  over  the  lands  of 
another,  without  the  consent  of  the 
latter,  it  is  his  consent,  alone,  which 


gives  any  force  to  the  acts  of  the 
commissioners.  Demptt^r.KippfSll 


2.  Hence  the  act  of  consent^  in  order 
to  be  valid,  and  divest  a  party  of  a 
substantial  right,  for  the  benefit  of 
another,  must  be,  if  not  in  strict,  at 
least  in  substantial  accordance  with 
the  consent.  Any  material  and  sub- 
stantial departure  from  it  will  render 
the  act  nugatory,  as  though  no  con- 
sent whatever  had  been  given.        ii 

8.  A  consent  that  a  private  road  may 
be  laid  out  on  the  line  between  the 
farm  of  the  party  consenting,  and 
the  ac^oining  farm,  one  half  to  be  on 
each  farm,  will  not  authorise  or  jus- 
tify the  laying  out  of  the  whole  road 
on  the  land  of  such  consenting 
party.  ib 

4.  Where  a  party  only  gave  hia  con- 
sent to  the  laying  out  of  a  private 
road  as  it  was  t^ied  for^  and  did 
not  consent  to  it  as  it  was  in  fact 
laid  out  and  located  by  the  com- 
missioners ;  nor  did  it  appear  that 
he  saw  the  order  of  the  commis- 
sioners, when  it  was  made,  or  knew 
its  contents  ;  Htid  that  upon  discov- 
ering, afterwards,  that  the  road  had 
been  laid  out,  not  in  accordance 
with  the  consent,  but  in  a  manner 
materially  different,  either  he,  or 
his  grantees,  had  the  right  to  close 
the  road  and  forbid  and  prevent  all 
travel  over  it.  ik 


HUSBAND  AND  WIFE. 

1.  Prior  to  the  passage  of  chapter  90 
of  the  laws  of  1860,  a  husband  was 
entitled  to  the  wife's  earnings  during 
the  coverture.    Stokea  v.  Maeiun,  145 

2.  All  the  recent  statutes  of  this  Statej 
for  the  protection  of  married  women, 
in  their' estates,  being  in  pari  matrria, 
are  to  be  construed  as  one,  in  their 
letter,  spirit  and  intent,  precisely  as 
if  they  were  contained  in  one  act. 
Per  PoTTBB,  J.     Ferkifu  v.  Ferkim. 

581 

8.  The  new  powers,  conferred  on  mar- 
ried women,  by  these  statutes,  were 
in  derogation  of  the  common  law, 
and  are  to  be  strictly  construed. 
P«r  Potter,  J.  ib 

4.  The  unity  of  persons  created  by  the 
marriage  contract,  between  husband 
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and  wife,  has  been  no  further  sever- 
ed, by  those  statutes,  than  the  stat- 
utes in  express  terms,  or  by  neces- 
sary implication,  have  effected  that 
purpose.  ib 

5.  A  husband  cannot,  since  those  stat- 
utes were  passed,  maintain  an  action 
at  law  against  his  wife,  to  recover 
pay  for  services  rendered,  any  more 
than  he  could  before.  ib 

6.  The  statutes  of  1848  and  1849 
were  passed  to  enfranchise  married 
women,  and  to  protect  their  prop- 
erty, and  not  to  protect,  or  extend 
rifirhts  to,  their  husbands.  Fer  Pot- 
TB&,  J.  ib 

7.  Interpreting  those  statutes,  together 
with  the  statute  of  1862,'  as  being 
in  pari  materia,  as  if  all  were  con- 
tained in  one  act,  husbands  are  ex- 
cluded from  their  provisions.  ib 

8.  The  husband  being,  by  the  common 
-  law,  under  a  disability  to  sue  his 

wife,  the  act  of  1862,  declaring  that 
the  wife  "may  sue  and  be  sued," 
is  not  broad  enough  to  release  him 
firom  the  disability.  ib 

See  Mabruob. 

Witness. 


ILLEGAL  CONTRACTS. 
See  CoBPOBATiON,  6  to  10. 

PaOMISSOBT  NOTBB,  1  to  7. 


INDEMNITY. 

Taking  indemnity  by  a  public  officer, 
is  not  unlawful  because  not  ex- 
pressly authorized  by  statute.  If 
the  obligation  is  good  at  common 
law,  it  is  not  avoided  by  the  statute. 
Titmer  ▼.  Sadden,  480 

See  Bovn. 


INJUNCTION. 

1«  In  genera],  an  injunction  will  not 
lie  to  restrain  a  simple  trespass; 

Vol,  LXIL  44 


although  the  rule  has  exceptions. 
Murray  ▼.  Kmgfp,  566 

2.  The  practice  of  granting  prelim- 
inary injunctions,  when  not  shown 
to  be  necessary,  condemned.  ib 

8.  A  preliminary  injunction,  to  re- 
strain an  alleged  trespass  which  can 
be  compensated  in  damages,  will  be 
dissolved  when  it  appears  that  there 
was  no  such  pressing  injury,  or  dan- 
ger in  delay,  as  called  for  an  injunc- 
tion in  limine.  ib 

4.  Even  if  the  defendants  are  irre- 
sponsible, it  would  be  a  most  dan- 
gerous proposition  that  a  prelim- 
inary injunction  should  be  granted 
to  restrain  a  trespass,  because  the 
plaintiff  might  be  unable  to  collect 
a  judgment  if  he  should  reooTer. 
Fer  LBABirB]>»  J.  ,  ib 

See  AcTioir. 


INSURANCE  (FIRE.) 

1.  A  warranty^  in  the  law  of  insurance, 
is  a  stipulation  inserted  in  writing 
on  the  face  of  the  policy,  or  in  an- 
other writing  referred  to  in  the  policy 
and  made  a  part  of  it,  on  the  literal 
truth  or  fulfillment  of  which  the 
validity  of  the  entire  contract  de- 
pends. Fierce  ▼.  The  Entire  Ina. 
Co,,  686 

2.  A  repreaentation  is  a  verbal  or  writ- 
ten statement,  made  by  the  insured 
to  the  underwriter  before  the  sub- 
scription of  the  policy,  as  to  the  ex- 
istence of  some  fact  or  state  of 
&cts,  tending  to  induce  the  under- 
writer more  readily  to  assume  the 
risk  by  diminishing  the  estimate  he 
would  otherwise  have  formed  of  it. 

8,  Where  the  application  is  made  a 
part  of  the  policy,  the  statements 
contained  in  it  are  warranties,  and 
a  compliance  with  them  conditions 
precedent  to  a  right  to  recover,    ib 

4.  Whatever  is  said  in  the  application 
as  to  the  interest  of  the  assured  in 
the  property,  is  material  and  import- 
ant, but  does  not  affect  the  risk. 
The  nature,  situation  and  condition 
of  the  property,  its  exposure  to  flro 
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from  within,  as  well  as  from  without, 
are  matters  affecting  the  riak.        ib 

.5.  Representations  relate  exclusively 
to  the  risk;  to  the  matters  which 
would  have  a  tendency  to  induce  the 
insurer  to  enter,  or  to  refuse  to  enter 
into  the  contract,  or  to  lessen  the 
premium  which  he  would  charge  for 
insuring.  In  this  view,  ownership 
is  not  the  subject  of  representation. 

ib 

6.  Hence,  whatever  is  said  in  the 
policy,  on  that  subject,  must  be  by 
way  of  warranty.  ib 

7.  Knowledge  of  the  interest  of  the 
insured  in  the  property,  or  premises, 
is  important  to  the  insurer,  and 
when  the  insured  is  called  upon  to 
state  such  interest  truly,  and  it  is 
stated  untruly,  the  representation  is 
a  warranty,  and  if  stated  untruly, 
the  policy  is  void.  ib 

8.  Where  the  statement  is  that  the 
applicant  is  the  owner  in  fee,  when 
she  only  owns  a  lesser  estate,  and 
such  statement  is  in  writing,  the 
policy  is  void.  tb 

9.  The  misconduct  of  an  agent  of  the 
insurers,  in  omitting  to  read  over 
to  an  illiterate  person  an  application 
made  by  her,  or  to  state  its  contents, 
will  not  relieve  her  from.her  part  of 
the  contract.  Nor  is  the  insurer  re- 
sponsible for  such  misconduct  of  the 
agent.  ib 

10.  A  policy  of  insurance  being  void  by 
reason  of  a  false  representation  in 
the  application,  in  regard  to  owner- 
ship, the  insurer  cannot  be  held  re- 
sponsible on  the  ground  that  such 
Vepresentation  was  not  material,  and 
that  the  insured  having  an  insurable 
interest,  can  recover  on  the  policy,  ib 

11.  When  the  representation  amounts 
to  a  warranty,  and  is  false,  there  is 
no  escape  from  it ;  it  avoids  the  con- 
tract, and  the  insured  cannot  re- 
cover. The  court  has  no  right  to 
enter  into  the  question  as  to  how 
far  knowledge  of  the  insured's  in- 
terest was  material  to  the  insurer,  ib 

S0e  Sheriff,  8. 


INSURANCE  (LIFE.) 

1.  A  foreign  insurance  company  which 
has  issued  a  policy  upon  the  life 
of  a  citizen  of  this  country,  is  to  be 
considered  as  not  affected  by  the 
state  of  war  which  existed  between 
the  different  sections  of  the  United 
States  from  1860  to  1864,  bat  is  to 
be  deemed  a  neutral ;  and  the  con- 
tract of  life  insurance  is  not  impaired 
by  the  war.  Mdrtiner,  JIU  InUmation- 
ai  Life  Att»ranee  Society  of  London,  181 

2.  And  where  such  a  company  bad 
agents  at  Fayetteville  (N.  C.)  during 
the  war,  who  were  agents  for  the 
purpose  of  receiving  premiums; 
Held  that  all  payments  of  premiums, 
made  to  them  by  persons  insured, 
were  valid  and  bound  the  insurers,  ih 

8.  Htld^  aiso,  that  payments  to  such 
agents,  made  in  the  currency  tJien 
in  use,  if  so  received,  would  consti- 
tute valid  payments.  ib 

4.  Where  an  agency  of  an  insurance 
company  was  given  to  two  persons, 
not  as  individuals,  but  as  partners, 
composing  the  firm  of  S.  d&  P. ; 
Held  that  both  were  liable  for  the 
.  .acts  of  either,  and  the  principal  bad 
the  right  to  suppose  that  the  joint 
action  of  both  would  be  invoked, 
in  the  discharge  of  the  agency.       ib' 

6.  And  that  &e  agency  of  the  firm 
ceased  with  the  death  of  one  mem- 
ber of  it,  and  could  not  be  exercised 
by  the  survivor,  either  in  the  name 
of  the  firm,  or  of  himself  individ- 
ually, ib 

6.  Eeldffurthtrt  that  after  the  insured 
had  notice  of  such  death,  paymenta 
made  to  the  survivor  were  not  to  be 
deemed  as  made  to  any  agent  of  the 
insurer,  so  as  to  make  them  valid,  ib 


JURISDICTION. 

,  The  rule  applicable  to  all  inferior 
and  limited  tribunals  is,  that  their 
jurisdiction  is  never .  presumed,  but 
on  the  contrary  must  be  alleged 
and  proved.    When  the  jurisdictiop 
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of  the  court  or  officer  is  made  to  de- 
pend on  the  return  of  process  in  a 
given  form,  or  proof  of  a  particular 
fact,  and  the  return  is  not  subs^in- 
tially  in  the  form  prescribed,  or 
the  fact  is  not  proved,  the  court 
or  offlceV  does  not  acquire  jurisdic- 
tion, and  the  proceedings  are  ut- 
terly void.     Sione  v.  MiOer,  480 

2.  It  is  a  universal  rule  that  when  the 
defendant,  in  any  proceedings,  has 
never  been  personally  served,  nor 
appeared,  and  there  is  a  defect  in 
jurisdiction,  it  is  fatal,  and  can  be 
taken  advantage  of  by  any  person 
interested  in,  or  affected  by,  them. 
F«r  MuLLiN,  J.  ib 

8.  If  a  court  has  jurisdicUon  of  the 
subject  matter,  voluntary  appear- 
ance completes  the  jurisdiction,  and 
authorizes  any  decree  or  judgmeut 
which  the  court  may  make..  EverU 
V.  EvtrU,  (oil 

See  Appeal,  6. 

JUBTIOB  OF  THB  PBACB    1,  8. 


JURY. 

1.  Upon  the  question  whether  prom-  | 
issory  notes,  given  by  the  plaintiffs 
to  the  defendant,  were  given  in  pay- 
ment of  a  debt,  as  claimed  by  the 
defendant,  or  as  a  loan  to  the  de- 
fendant, as  claimed  by  the  plain- 
tifBs,  the  fact  that  the  plaintiffs  have 
made  payments  upon  such  notes, 
to  the  defendant  as  the  ow»er  and 
holder,  upon  demand  of  payment  as 
a  matter  of  right,  is  a  circumstance 
of  such  force  and  Significance  that 
Mie  jury  should  be  allowed  to  say 
whai  weight  it  should  have  on  the 
issue  between  the  parties.  Fi$h  v. 
Davit,  122 

2.  And  there  being  evidence,  and  very 
strong  evidence,  that  the  notes, 
(together  with  some  money,)  were 
delivered  as  pajrment  for  property 
purchased  by  the  plaintiflfb  of  the 
defendant,  and  not  by  way  of  loan ; 
it  was  further  held  that  it  was  erro- 
neous for  the  judge  to  direct  a 
verdict  for  the  plaintiffs,  in  an  action 
brought  to  recover  back  the  amount 
advanced,  as  being  a  loan.  ih 

8.  A  jury  is  bound  to  take  the  law 
from  the  court,  and  can  not  disre- 


gard an  instruction  upon  that  sub- 
ject, -however  erroneous  it  may  be. 
,  If  they  find  a  verdict  contrary  to  the 
instruction  of  the  court,  it  is  the 
duty  of  the  court  to  set  it  aside. 
Sweettnan  v.  Frineet  256 

See  CoNSTiTUTioKAL  Law. 
Jdbticbs*  Courts. 
Nboliobncb,  1,  2. 
Pbacticb,  1,  2. 


JUSTICES'  COURTS. 

1.  A  justice  of  the  peace  has  the  right 
to  allow  an  amendment  of  the  com- 
plaint, on  the  trial  of  an  action  before 
him,  by  reducing  the  amount  of  dam- 
ages claimed  therein  below  fifty 
dollars ;  although  the  effect  of  such 
an  amendment  will  be  to  deprive  the 
defendant  of  a  right  to  a  new  trial 
in  the  county  court.  Jaycox  v.  Fin- 
ney, 844 

2.  The  amendment  of  section  58  of  the 
Code,  in  1861,  by  extending  the 
jurisdiction  of  justices  of  the  peace 
to  actions  of  replevin,  is  not  void 
as  violating  the  provision  of  the  con- 
stitution which  declares  that  "the 
trial  by  jury,  in  all  cases  in  which  it 
has  been  heretofore  used,  shall  re- 
main inviolate  forever,"  {art  1,  4  2.) 
by  reason  of  the  circumstance  that 
it  transfers  a  class  of  cases  f^om 
courts  of  record,  where  juries  are 
composed  of  twelve  men,  to  justices 
pourts  in  which  they  consist  of  six, 
only.  MuLLiN,  P.  J.,  dissented. 
Knight  v.  Can^^,  16 

3.  That  provision  in  the  constitution 
has  no  reference  to  the  power  of  the 
legislature  to  alter  and  increase  the 
jurisdiction  of  justices'  courts,  and 
was  not  intended  to,  and  did  not, 
operate  as  a  limitation  upon  such 
power,  in  that  regard.  ib 

4.  The  circumstance  that  although  all 
three  of  our  State  constitutions  have 
contained  similar  provisions  to  that 
contained  in  article  1,  section  2,  of 
the  constitution  of  1846,  it  has  been 
the  common  practice  for  the  legis- 
latures, under  each  and  all,  to  exer- 
cise the  power  of  altering  and 
enlarging  Uie  jurisdiction  of  these 
inferior  tribunals,  and  authorising 
them  to  try  actions,  and  classes,  or 
kinds  of  action,  with  a  jury  of  six 
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man,  which  before  were  triable  only 
in  a  court  of  record,  by  a  jury  of 
twelve  men— showing  a  general  ac- 
quiescence in  the  exercise  of  the 
power  for  so  long  a  period — is  one 
of  great  weight,  in  favor  of  ita  con- 
stitutionality ;  and  oi^e  which  ought 
to  be  conclusive,  as  to  the  true  con- 
struction and  meaning  of  such 
consUtuUonal  provision.  Ttr  John- 
bos,  J.  ih 

Su.Affeal,  2  to  7. 
Lboislatdbb. 


JUSTICE  OP  THE  PEACE. 

1.  A  justice  of  the  peace,  having  two 
offices,  in  his  town,  one  at  B.  and 
one  at  H.,  at  which  courts  were  held 
and  summonses  made  returnable 
alternately,  issued  a  summons  re- 
turnable at  his  office  in  H.,  on  a  day 
named.  The  constable,  in  serving 
the  summons,  pretended  to  read  it, 
or  state  its  contents,  to  the  defend- 
ant; according  to  which  statement 
the  process  was  returnable  at  the 
office  of  the  justice  in  B.  The  sum- 
mons was  returned  personally  served. 
The  defendant  failing  to  appear  at 
H.,  on  the  return  day,  a  judgment 
was  there  rendered  against  him,  in 
his  absence.  Eeld  that  the  process 
was  not  duly  served,  and  hence  the 
justice  never  acquired  jurisdiction 
of  the  person  of  the  defendant. 
Waring  v.  MeKinUy,  612 

2.  If  process  has  been  defectively 
serv^,  or  not  served  at  all,  the  de- 
fendant cannot  come  into  court  and 
by  plea  or  answer  set  up  such  de- 
fect or  want  of  service,  to  defeat  the 
action.  .  The  issue  to  be  joined  and 
tried  relates  to  the  merits,  and  not 
to  the  practice  in  the  suit.  ib 

8.  But  the  defendant  may  come  in, 
and  by  affidavit  show  the  error,  and 
ask  a  dismissal  of  the  proceedings ; 
and  if  the  justice  disregards  his 
objections  he  may,  on  appeal  from 
the  judgment,  have  a  review  of  the 
question,  and  thus  obtain  the  relief 
denied  him  in  the  court  below.       ib 

4.  If  the  defendant  has  no  notice  of 
the  suit,  before  judgment,  then  his 
only  remedy  is  by  appeal,  under 
section  866  of  the  Code.  ih 


6.  On  an  appeal  under  that  section, 
the  defendant  may,  by  affidavit, 
allege  the  defect  or  want  of  service 
of  the  summons ;  and  if  the  error 
so  alleged  is  established,  relief  will 
be  granted.  d 

6.  It  is  erroneous  to  hold  that  a  con- 
stable may,  by  a  false  return  of  per- 
sonal service  of  process  when  none 
was  in  fact  made,  enable  a  justice 

•  to  render  a  judgment  against  the 
defendant  which  the  latter  cannot 
avoid  or  get  rid  of,  unless  he  shows, 
affirmatively,  a  valid  defense,  or  that 
**  manifest  iigustice  has  been  done." 

ib 

7.  The  return  of  a  constable  is  pre- 
sumptive evidence  of  the  service  of 
process  in  the  manner  stated  in  the 
return.  But  such  presumption  may, 
at  the  proper  time  and  in  the  proper 
manner,  be  overcome.  ih 

8.  As  against  the  party  instituting  pro- 
ceedings, it  should  be  competent 
to  show  that  certificates  of  public 
officers,  designed  to  confer  juris- 
diction, are  false  o;*  fraudulent. 
Fer  MuLLiN,  J.  ib 

See  kTFEALj  2,  8,  4,  6. 

COHSTABLB,  1. 


LEASE. 

1.  A  lease^  of  a  farm,  contained  the 
following  provision  :  "  It  is  agreed 
that  the  said  [lessor]  shall  have  a 
lien,  as  security  for  the  payment  of 
the  rent  aforesaid,  on  all  goods,  im- 
plements, stock,  fixtures,  tools  and 
other  personal  property  which  may 
be  put  on  said  premises,  and  such 
lien  to  be  enforced,  on  the  non-pay- 
ment of  the  rent  aforesaid,  by  the 
taking  and  sale  of  such  property, 
in  the  same  manner  as  in  castes  of 
chattel  mortgage  on  default  there- 
of." i7«Uthat  this  clause  did  not 
constitute  a  bargain  and  sale  of  the 
lessee's  property,  by  way  of  mort- 
gage or  otherwise ;  there  being  no 
words  of  sale,  assignment  or  trans- 
fer ;  and  the  design  being  that  the 
title  should  remain  in  the  lessee. 
MeCttfre^  v.  Woodtn,  .    816 
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2.  MMf  aiio,  thai  the' provision  was 
not  a  chattel  mortgage  upou  the 
property  tbereiu  specified  or  referred 
to ;  nor  did  it  create  a  lien  thereon, 
in  the  eye  of  tbe  law,  inprcueniif  in 
favor  of  tbe  lessor.  ib 

8.  Seld,  farther,  that  such  provision 
was  nothing  more  nor  less  than 
that  the  lessor  should  have  a  lien 
by  way  of  security  in  future,  when- 
ever rent  became  due  and  i-emained 
unpaid.  That  it  was  an  agreement 
to  give  a  lien,  but  did  not  create  one. 

ib 

4»  That  the  authoiity  to  the  lessor  to 
take  and  sell  the  property,  in  case 
of  default  in  payment  of  rent,  rest- 
ing in  contract,  and  being  in  the 
nature  of  a  Ueense  not  connected  with 
any  title  to  the  property,  or  any  right 
in  possession,  was  revocable,  at  the 
election  of  the  lessee  ;  and  when  he 
forbade  the  taking  and  removal  of 
his  property  by  virtue  of  the  lease, 

'  he  thereby  revoked  and  put  an  end 
to  the  license  or  authority,  leaving 
the  lessor  to  her  remedy  upon  the. 
contract;  and  her  subsequent  re- 
moval and  sale  of  the  property 
were  wholly  tortious  and  without 
authority.  ib 


LEGISLATITEE. 

1.  Tbe  power  of  the  legislature  is 
general  and  unlimited,  as  to  all 
subjects  of  legislation ;  except  in  the 
cases  where  it  has  been  abridged  by 
the  constitution  of  the  State,  or  of 
the  United  States.  Kniffht  v.  Can^ 
beU,  16 

2.  Hence  its  power  to  enlarge  the 
jurisdiction  of  Justices'  couilis  is 
unquestionable;  unless  the  power 
is  restricted  by  some  constitutional 
limitation  upon  it.  ib 


LICENSE. 
89$  Gbast,  6. 

LIEN 

A  lien  upon  personal  property,  whether 
arising  by  operation  of  law,  or  from 
express  contract,  is  a  right  of  de- 
taining the  property  of  another,  un- 


til some  claim  is  satisfied  ;  and  can- 
not exist  without  possession  of  the 
property  in  the  person  making  the 
claim.    McCaffrey  v.  Wooden^        816 


LIMITATIONS,   STATUTE  OF. 

1.  The  plaintiff,  having  an  account  for 
about  $200,  against  F.,  assigned  it 
to  the  defenda/it,  upon  an  agreement 
that  the  latter'should  pay  him  what- 
ever sum  he  (the  defendant,)  should 
have  allowed  to  him  on  the  claim,  by 
way  of  set-off,  or  counter-claim,  in 
an  action  about  to  be  commenced 
against  him  by  F.  Payment  was  to 
be  made  whenever  it  was  determined 
what  amount  was  allowed.  The  ac- 
tion was  commened  by  F.,  and  the 
defendant  set  up  and  used  the  claim 
so  assigned,  in  that  action^  as  a  set- 
off or  counter-claim  t9  the  demand 
of  F.  against  him.  The  action  was 
tried  before  a  referee,  who,  on  the 
20th  of  February,  1864,  made  a  re- 
port, allowing  to  the  defendant  $187 
on  the  claim  so  assigned.  Judgment 
was  entered  on  the  report,  April  29, 
1854.  That  Judgment  was  Aibse- 
quently  reversed,  and  a  new  trial 
ordered.  Afterwards,  and  before  a 
new  trial  was  had,  the  action  was 
settled,  between  the  parties.  The 
present  action,  to  recover  the  amount 
allowed  to  the  defendant  upon  the 
assigned  account,  in  the  former  suit, 
was  commenced  April  4, 1860.  Held, 
1 .  That  the  plaintiff's  demand  against 
the  defendant  did  not  become  due, 
under  the  agreement,  so  that  the 
statute  of  limitations  commenced  to 
run,  until  the  judgment  was  rendered, 
oii  the  report.  That  until  that  time 
it  was  not  conclusively  established 
and  determined  whether  any  amount 
had  been  allowed  to  the  defendant. 
And  that  an  action  brought  within 
six  years  from  April  29,  1864,  was 
commenced  in  time  to  save  the  de- 
mand from  the  operation  of  the  stat- 
ute. 2.  That  by  the  Judgment  in 
the  former  suit  both  the  amount  to 
be  paid  by  the  defendant  to  the 
plaintiff,  and  the  time  of  payment, 
became  fixed,  and  a  cause  of  action 
then  accrued,  to  recover  the  amount 
due,  as  thus  ascertained;  and  thai 
the  subsequent  reversal  of  the  Judg- 
ment did  not  affect  the  plaintiff^s 
right  of  action,  which  had  become 
vested.  8.  That  if  the  defendant, 
after  having  availed  himself  of  the 
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accoant  assigned,  in  one  trial,  accord- 
ing to  the  agreement,  and  had  a  cer- 
tain amount  allowed,  settled  the  ac- 
tion, after  the  reyersal  of  tlie  judg- 
ment, and  thus  prevented  another 
trial  and  determinaiion  as '  to  the 
amount  due  on  ihe  claim,  as  between 
F.  and  the  plaintiff,  he  could  not  be 
heard  to  say  that  there  had  been  no 
determination  as  to  the  amount,  and 
that  nothing  was  due  by  reason  there- 
of. That  he  could  not  thus,  by 
his  own  voluntary  act,  destroy  the 
plaintiff's  claim  and  right  of  action 
against  himself.     ChqpUn  v.  WiUem- 
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MANDAMUS. 

1.  It  is  a  general,  if  not  a  universal, 
rule,  that  a  writ  of  mandamuB  will 
not  be  granted  where  other  adequate 
legal  remedies  ezisL  The  FeopU,  ex 
rel.  Johnson  v.  MartiHf  570 

2.  Tba  writ  is  substantially  defective, 
.when  better  remedies  are  given  by 
action.  tb 

8.  The  act  of  the  legislature,  of  1866, 
"  to  amend  the  Revised  Statutes  in 
relation  to  ^}^e  duties  of  supervi- 
sors," {Zawe  of  1866,  eh.  584,)  fur- 
nishes a  complete  and  effectual  rem- 
edy to  a  town  against  a  supervisor 
who  shall  neglect  to  account,  or  9hall 
render  a  false  account,  or  convert  to 
his  own  use  money  or  securities  of 
the  town,  by  an  action  agamst  him, 
brought  in  the  name  of  the  town,  by 
the  justices  of  the  peace  and  town 
clerk.  In  addition  to  this,  the  town 
has  a  remedy  upon  the  official  bond 
of  the  supervisor.  Hence  a  man- 
dainue  will  not  lie  to  compel  a  su- 
pervisor to  meet  and  account  with 
the  justices  and  town  clerk,  under 
the  provisions  of  the  Revised  Stat- 
utes.   (1  JS.  ^.  849,  HO  *^ 

4.  The  writ  of  mandamtu  is  not  one 
of  the  remedies  given  by  the  act 
of  1866  The  act  declares  that  what- 
ever action  or  proceeding  is  insti- 
tuted must  be  in  the  name  of  the 
town  ;  and  this  language  cannot  em- 
brace the  writ  of  mmdaxmke^  which 
must,  in  all  cases,  run  in  the  name 
ofthejMqp^.  ih 


MARRIAGE. 

1.  Where  a  marriage  was  solemnized 
in  England,  between  parties  who 
were  citizens  of  that  country,  at  the 
time ;  HM  that  the  rights  of  the 
husband  in  the  proi)erty  of  the  wife, 
at  and  after  the  marriage,  were  regu- 
lated by  tlie  common  law.  Stoku  v. 
MaekeHj  145 

2.  And  that,  upon  such  marriage,  the 
husband  became  the  owner  of  the 
property  tlien  owned  by  the  wife; 
and  although  he  may  have  permitted 
her  to  retain  possession  of  it,  or  to 
invest  it  in  trade,  or  in  other  pro^ 
erty,  his  right  to  the  property,  or 
that  into  which  it  had  been  convert- 
ed by  the  wife  as  his  agent,  still 
continued,  and  was  the  subject  of 
levy  and  sale  on  execution  issued 
against  him.  ib 

3.  Proof  of  actual  marriage  is  only 
required  in  prosecutions  for  bigamy 
and  in  actions  for  crim.  eon.  Jtoek- 
iceU  V.  Tunieliff,  408 

4.  In  other  cases,  a  marriage  may  be 
proved  from  cohabitation,  reputa- 
tion, acknowledgment  of  the  parties, 
reception  in  the  family  and  other 
circumstances  from  which  a  mar- 
riage may  be  inferred.  i^- 

6.  There  are  other  exceptions  to  the 
general  rule  which  allows  marriage 
to  be  proved  by  evidence  of  cohab- 
itation, &c. ;  such  as  actions  for  an- 
nulling the  marriage  contract  by 
reason  of  force  or  tVaud,  adultery, 
&G.,  and  for  a  limited  divorce ;  an 
indictment  for  lascivious  cohabita- 
tion, between  parties,  one  of  whom 
is  manied,  &c.  ih 

6.  This  general  rule  of  evidence  is  not 
affected  by  the  act  of  the  legislature 
altering  the  law  as  to  the  compe- 
tency of  witnesses,  by  allowin*g  par- 
ties to  actions  to  be  witnesses  in 
their  own  hehalf,  and  thus  permit- 
ting a  female  defendant  to  prove,  by 
her  own  testimony,  that  she  is  a  mar- 
ried woman.  ib 

7.  In  such  an  action  the  rule  which  re- 
quires the  best  evidence  to  be  Air^ 
nished,  in  preference  to  that  which 
is  secondary,  has  no  application,  in 
a  sense  which  will  exclude  evidenca 
to  show,  by  reputation  and  cohab- 
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itation,  that  the  defendant  is  a  mar- 
ried woman ;  notwithstanding  she 
may  be  a  witness  to  prove  that  fact. 

ib 


MARRIAGE  BROKAGE. 


See  Agbbbmest,  1. 


MARRIED  WOMEN, 

The  provision  in  section  2  of  the  act 
of  the  legislature,  of  1860,  {Latcs  of 
1860,  eh.  90,)  authorizing  a  married 
woman  "  to  carry  on  any  trade  or 
business  and  perform  any  labor  or 
services  on  her  sole  and  separate 
account,"  and  declaring  that  "the 
earnings  of  any  married  woman 
from  her  trade,  business,  labor  or 
services,  s^all  be  her  sole  and  sep- 
arate property,"  necessarily  includes 
the  right,  on  the  part  of  a  married 
woman,  to  make  valid  bargains  for 
her  labor  or  services,  before  they 
are  performed.      Adam*  v.  Sotmeu, 

326 

See  Husband  and  Wifb. 


MORTGAGE. 
1.  ValidUy. 

1.  Where  a  mortgage,  made  without 
consideration,  for  the  purpose  of 
sale,  is  sold  for  a  sum  less  than  its 
face,  the  transaction  is  usurious,  and 
the  mortgage  is  void  in  the  hands 
of  the  mortgagee.  Vickery  v.  Diek- 
•ofi,  272 

2.  A  mortgage  having  no  consideration 
whatever,  as  between  the  parties, 
except  the  surrender  of  a  prior  mort- 
gage which  is  usurious  and  void,  is 
tainted  with  the  usury  of  the  first, 
add  cannot  be  enforced.  ih 

3.  The  request  of  a'  debtor,  to  a  third 
person,  to  become  a  surety  for  him 
to  bis  creditor,  for  a  loan,  cannot 
purge  a  usurious  transaction  of  its 
usury.  '  ih 

4.  An  unacknowledged  mortgage  is  a 
valid  security  in  the  hands  of  the 
mortgagee,  except  as  against  Uma 
JUU  purchasers  or  incumbrancers 
without  notice.  ih 


2.  Setting  aside  edU ;  reeaU. 

5.  Where  a  party,  by  motion,  seeks 
relief  from  a  sale  of  mortgaged  prem- 
ises made  by  a  referee,  upon  the 
assnpiption  that  a  regular  judgment 
exi?ited,  under  which  the  referee 
was  duly  appointed,  and  that  he  had 
given  the  requisite  and  usual  noiioe 
of  sale,  and  proceeded  to  offer  the 
premises,  thereunder,  and  executed 
his  deed  in  pursuance  of  the  sale  so 
made  by  him,  no  question  as  to 
technical  or  formal  irregularities, 
required  by  rule  46  to  be  specified 
icr  a  notice  of  motion  arises,  and  the 
rule  does  not  apply.  Ketiogg  v.  Row- 
ai,  280 

6.  Any  person  whose  rights  are  ipju- 
riously  affected  by  a  judgment,  or  a 
sale  of  propeiiy  under  it,  may  move 
to  set  aside  the  same,  although  he 
is  not  a  pai'ty  to  the  suit.  ib 

7.  Thus  where  0.  paid  $1410  for  the 
equity  of  redemption  in  mortgaged 
premises  sold  under  the  direction  of 
assignees  in  bankruptcy,  and  took  a 
npminal  title  to  £.,  who  subsequently 

'  conveyed  all  his  right,  title  and  in- 
terest in  the  prnmises,  to  0.,  for 
whom  he  was  a  mere  trustee ;  £L«id 
that  0.  had  such  a  standing,  as  to 
the  equity  of  i^edemption,  as  would 
enable  him  to  invoke  the  equitable 
power  of  the  court  over  a  judgment 
of  foreclosure  and  a  subsequent  sale 
thereunder;  and,  if  a  proper  case 
was  shown,  entitle  him  to  have  the 
foreclosure  sale  set  aside,  and  a  re- 
sale ordered.  ib 

8.  No  action  will  lie  to  set  aside  a  sale 
of  property  of  the  judgment  debtor 
under  a  judgment  The  only  reme- 
dy is  by  motion  to  set  aside  the  judg- 
ment, ib 

9.  Resales  are  ordered  upon  less  evi- 
dence of  fraud,  surprise,  accident, 
or  misconduct  of  the  officer  making 
the  sale,  where  the  plaintiff  or  mort- 
gagee is  the  purchaser,  and  the  rights 
of  third  parties,  or  bona  Jtde  pur- 
chasers have  not  intervened,  than 
when  a  stranger  to  the  suit  is  the 
purchaser.  %b 

10.  A  sale  under  a  judgment  will  not 
be  set  aside,  in  the  absence  of  fraud, 
surprise,  or  well  grounded  misap- 
prehension, simply  because  a  higher 
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price  can  be  reasonably  anticipated 
on  a  resale  of  the  premises.  ib 

11.  Where,  prior  to  a  sale  of  mortgaged 
premiseSi  under  a  judgment  of  foi'e- 
closuiv,  the  plaintiff'  and  his « attor- 
ney were  aware  that  E.  had  become 
the  purchaser  of  the  equity  of  re* 
demption,  and  that  he  was  intend- 
ing to  pay  off  the  plaintiff's  claims, 
or  protect  himself  by  an  amicable 
arrangement  wiih  the  plaintiff,  and 
thus  avoid  a  sale  on  the  judgment ; 
and  on  the  day  of  the  sale,  the  plain- 
tiff was  infoimed  that  0.  was  in- 
terested in  the  premises,  and  ihat 
a  bonajide  effort  was  being  made  by 
him  either  to  obtain  an  assignment 

^  of  the  judgment  or  to  pay  the  same ; 
or  to  attend  the  sale  and  bid  in  the 
premises ;  but  the  sale  was  finally 
made,  in  the  presence  of  only  a  few 
persons,  and  the  property  bid  off 
by  the  plaintiff,  without  any  effort 
to  notify  £.  or  0.  that  the  sale  was 
about  to  take  place,  or  in  what  part 
of  the  house  it  was  to  be  made ;  and 
their  agent,  who  went  to  the  house 
designated,  for  the  purpose  of  at- 
tenc&ng  the  sale,  did  not  know  that 
the  sale  was  going  on;  Meld  that 
this  was  a  proper  case  for  setting 
aside  the  sale,  and  granting  a  resale, 
on  the  execution  of  a  bond  to  the 
plaintiff' to  secure  the  amount  of 
his  bid.  ib 

3.  Foreehturt  by  advertiaetnmt. 

12.  Where  a  mortgage,  foreclosed  un- 
der the  statute,  by  its  terms,  was 
not  to  be  a  security  for  over  $3000 
"  at  any  one  time,"  but  in  the  notice 
of  sale  of  the  land  $4845.35  was 
claimed  to  be  due  at  the  first  pub- 
lication of  such  notice ;  Meld  that  the 
foreclosure  proceedings  were  not 
rendered  void  by  the  claiming  of  a 
larger  sum  as  due,  in  the  notice, 
than  was  or  could  have  been  due,  on 
the  mortgage.    Mowry  v.   Sanborn^ 

223 

18.  The  statute  authorizes  the  fore- 
closure by  advertisement,  of  any 
mortgage  that  contains  a  power  of 
sale,  upon  default  being  made  in 
any  condition  of  such  mortgage,    ib 

14.  Hence,  whether  the  amount  which 
the  mortgagor  is  liable  to  pay,  by 
the  mortgage,  can  be  ascertained  by 
computation,  or  not,  is  immaterial. 
If  too  much  is  claimed  to  be  due,  by 


the  notice,  or  if  nothing  is  due  on 
the  mortgage,  the  mortgagor  has  a 
remedy.  ib 

• 

16.  A  mortgage  given  to  secure  the 
payment  of  commercial  paper  of  the 
mortgagor,  then  held  or  owned  by 
the  mortgagee,  and  of  any  notes, 
drafts  &c.  of  the  mortgagor  which 
shall  thereafter  be  discounted,  held 
'or  owned  by  the  mortgagee;  but 
containing  a  provision  thai  it  shall 
"  not  be  security  for  over  |8000  at 
any  one  time,"  and  shall  not  extend 
to  any  paper  received  or  discounted 
after  three  years  firom  the  dale  of  the 
mortgage,  can  be  foreclosed  by  ad- 
vertisement under  the  statute.         ib 

16.  A  foreclosure  and  sale  are  not  void 
because  the  aflidavit  of  service  of 
notices  on  the  mortgagors,  by  mul, 
was  on  information  and  belief,  only, 
as  to  their  place  of  residence ;  where 
it  is  not  proved  that  the  mortgagors 
tabled  to  receive  such  notices,  or  Uiat 
they  did  not  reside  at  the  place  men- 
tioned in  the  affidavit,  at  the  time 
the  notices  were  mailed  and  directed 
to  them  at  that  place.  ih 

17.  So  an  error  in  the  date  of  the 
year,  in  tlie  copy  of  t^e  notice  of  sale 
delivei-ed  to  the  county  clerk,  will 
not  vitiate  the  proceedings  and  sale, 
where  the  error  may  be  corrected 
from  entries  made  by  the  clerk,  at 
the  time.  Or  it  should  be  disregard- 
ed, in  furtherance  of  justice,  or  held 
immaterial,  by  the  judge  at  tht? 
trial.  ih 

18.  Affidavits  of  foreclosure  are  only 
presumptive  evidence  of  the  facts, 
and  any  person,  unless  it  be  the 
mortgagee,  or  those  claiming  under 
him,  may  controvert  them  by  parul 
evidence.  ib 

19.  A  purchaser  at  the  sale  may,  in  an 
action  of  ejectment,  be  permitted 
on  the  trial,  to  prove  positiTely  by 
witnesses,  or  by  a  new  affidavit,  that 
the  mortgagors  resided  at  the  place 
to  which  the  notice  of  sale  was 
directed  to  them,  when  it  was  so 
directed.     •  ib 

See  Gift. 


MUNICIPAL  CORPORATIONS. 
8e$  AcTiov. 


INDEX 


697 


N 


NEGLIGENCE. 

1.  All  queBtioDB  of  nesligoDce  prop- 
erly belong  to  the  jury,  and  it  is 
the  duty  of  the  court  to  submit  all 
such  questions  to  them.  And  it  is 
the  province  of  the  jury  to  say  what 
acts  or  omissions  of  the  defendant 
constitute  negligence.  Mattemm  v. 
The  New  York  Central  RoUroad  Co,, 

864 

2.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  negli- 
gence, it  is  a  question  for  the  jury 
whether  there  was  mental  anguish 
resulting  from  the  injuries,  or  not; 
and  if  there  was,  the  plaintiff  is  enti- 
tled to  be  compensated  for  it.        tb 

8.  The  right  6f  recovery  is  not  limited 
to  past  bodily  pain  and  suffering, 
but  the  party  is  entitled  to  compen- 
sation for  such  Aitnre  suffering  as 
the  evidence  renders  it  reasonably 
certain  must  necessarily  result  from 
the  injury.  ib 

4.  Negligence  consists  in  omitting  to 
do  what  a  person  ought  to  do.  It 
is  of  the  essence  of  negligence  that 
the  party  charged  should  have 
knowledge  that  there  was  a  duty  for 
him  to  perform ;  or  he  must  have 
omitted  to  inform  himself  as  to  what 
his  duty  was,  in  a  given  case.  Sher- 
manT.  Wettem  Trantportatum  Co,^  150 

6.  In  a  great  number  of  cases,  knowl- 
edge is  preaumed,  and  the  party 
will  not  be  permitted  to  prove  that 
he  had  not  knowledge  of  his  duty,  ib 

6.  When  the  law  impci^es  a  duty  on  a 
man,  it  presumes  that  he  knew  of  it ; 
and  it  will  not  permit  him  to  prove 
that  he  did  not.  t^ 

7.  When  the  specific  duty  is  not  im- 
posed by  either  the  statute  or'  the 
common  law,  the  party  alleging 
negligence  must  show  that  the  ac- 
cused was  cognizant  of  the  duty  he 
is  charged  with  having  neglected,  ib 

8.  It  is  not  necessaiy  that  this  should 
be  established  by  direct  evidence ; 
it  may  be,  and  almost  universally 
is,  inferred  from  the  nature  of  the 


duty,  or  the  facts  and  drcnmstancee 
of  the  case.  '    ib 

m 

9.  Although  there  be  no  statute  re- 
quiring persons  navigating  boats  on 
the  canals  to  have  the  lK)ttom8  of 
such  boats  so  made  as  to  permit 
tow-lines  to  pass  under  them  with- 
out obstruction,  yet  the  duty,  is  ob- 
vious ;  and  an  individual  omitting  to 
keep  the  bottom  of  his  boat  in  the 
condition  required  to  permit  tbe  free 
passage  of  the  tow-line  of  another 
boat  under  her,  is  responsible  for 
whatever  damages  naturally  and 
necessarily  flow  from  his  neglect,  ib 

10.  But  to  render  him  liable,  in  such 
a  case,  it  must  be  shown  that  he 
knew  of  the  defect  in  his  boat  a  suffi- 
cient length  of  time  before  the  in- 
jury caused  by  it  occurred,  to  have 
enabled  him  to  avoid  the  injury ;  or  • 
the  defect  must  have  continued  so 
long  as  to  satisfy  a  court  or  jury 
that  if  he  had  paid  proper  attention 
to  his  boat  he  must  have  discovered 
it.  ib 

11.  In  the  absence  of  any  proof  show- 
ing when  or  how  the  defect  in  the 
bottom  of  the  boat,  causing  the  in- 
jury, originated,  or  how  long  it  had 
existed,  the  court  will  not  presume 
that  such  boat  was  known  to  the 

.  owner,  lessee  or  master  to  be  in  a 
condition  not  to  allow  the  free  pass- 
age of  towing-lines,  for  such  a  length 
of  time  as  to  have  made  it  his  duty 
to  put  it  in  proper  order.  i 

12.  Negligence  is  never  presumed,    ib 

See  Canals. 

Railroad  Compavibb. 


NEW  TEIAL. 
See  pRACTios,  4,  6,  7,  8,  9. 


o 

OFFICEBS. 
See  Justice  of  thb  Peaob,  8. 


OVERSEERS  OF  THE  POOR. 
SeeBowif, 
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PARENT  AND  CHILD. 

Children  being  under  a  legal  obligation 
to  support  their  indigent  parent, 
ibat  liability  is  a  snflSciently  good 
consideration  for  upholding  a  prom- 
ise by  the  sons  of  a  poor  person,  to 
the  overseers  of  the  poor,  to  defray 
the  necessary  expenses  of  support- 
ing her.     Turner  ▼.  Saddmf         480 


PABTIES. 

1.  The  former  practice  of  naming  sev- 
eral persons  as  lessors  of  the  plain- 
tiff, in  an  action  of  ejectment,  or  of 
uniting  several  parties  as  plaintifi^, 
who  might  claim  by  separate  and 
distinct  counts,  under  different  titles, 
or  demises,  has  been  abolished  by 
the  Code.     SubbeB  v.  Zerch,        295 

2.  The  action  for  the  recovery  of  the 
possession  of  real  property  now 
stands  upon  the  same  footing,  pre- 
cisely,,in  respect  to  parties,  and  the 
union  of  causes  of  action  in  a  single 
complaint,  with  all  other  actions,    ib 

8.  The  Revised  Statutes,  while  they 
abolished  the  use  of  fictitious  par- 
ties in  this  class  of  actions,  retained 
the  other  part  of  the  fiction,  of  the 
use  of  claims  under  various  and 
hostile  demises,  and  using  the  names 
of  as  many  different  parties  as  plain- 
tiffs, ib 

4.  The  Code  abolishes  all  these  fictions 
together,  and  requires  all  actions  to 
be  brought  in  the  name  of  the  real 
party  in  interest ;  except  in  the  cases 
provided  for  in  sections  111  and  118 ; 
and  that  such  party  shall*  state,  in 
his  complaint,  the  facts  constituting 
his'  cause  of  action,  in  a  concise 
manner,  without  unnecessary  repeti- 
tion, ib 

5.  The  manifest  design  was,  to  abolish 
all  fictions  in  actions,  both  as  re- 
spects parties  and  pleadings.  ib 


PAYMENT. 


Sm  IVBURANCB,  (LiFB,)  1,  2,  6. 


PENALTIES. 

See  Tolls. 

PLANK  ROAD  COMPANIES. 
See  Tolls. 

PRACTICE. 

1.  It  is  not  only  the  right,  but  the  duty, 
of  the  court,  to  direct  the  verdict 
which  the  jury  shall  give,  when  the 
evidence  in  the  case  is  so  prepon- 
derating in  favor  of  one  of  the  par- 
ties that  if  a  verdict  should  be  found 
one  way,  the  court  would  set  it  aside 
as  against  evidence.    Fteh  v.  Daria, 

122 

2.  The  converse  of  the  rule — ^to  wit, 
that  when  the  evidence  is  not  so 
preponderating  in  favor  of  one  of  the 
parties  as  that  the  court  would  set 
aside  a  verdict  found  against  the 
evidence,  the  case  must  go  to  the 
Jury — is  equally  as  well  settled,      ib 

8.  Facts  which  were  held,  in  this  case, 
to  characterize  a  transaction  be- 
tween the  parties,  as  the  payment 
of  a  debt  to  the  defendant,  and  not 
as  a  loan  of  money  to  him,  by  the 
plaintiff.  ib 

4.  A  judge,  at  the  circuit,  has  no 
power  to  giant  a  new  trial,  except 
where  he  has  been  authorized  by  the 
legislature  to  do  so.    JFUeox  v.  Moeh^ 

509 

6.  There  are  but  two  cases  in  which 
he  may  grant  a  new  trial.  One  is, 
that  at  the  same  circuit  at  which  a 
cause  is  tried  he  may,  in  his  discre- 
tion, entertain  a  motion,  to  be  made 
on  his  minutes,  to  set  aside  a  verdict 
and  grant  a  new  trial  upon  excep- 
tions, or  for  insufficient  evidence,  or 
for  excessive  damages.  The  other 
is  when  a  motion  is  made  for  a  new 
trial  on  a  case  or  exceptions,  or 
otherwise.  ib 

6.  It  is  clearly  within  the  power  of  the 
justice  holding  a  circuit  to  direct  a 
verdict  subject  to  the  opinion  of  the 
court  at  general  term,  and  to  in- 
struct the  jury  to  find  upon  a  specific 
question  of  fact.  tl 

7.  When  a  party  is  permitted  to  move 
to  set  aside  a  verdict  and  for  a  new 
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trial,  a  general  or  special  verdict  as 
defined  in  section  260  of  the  Code  is 
most  obTiously  intended.  1^ 

8.  There  is  no  mode  by  which  a  party 
in  whose  favor  a  general  verdict  is 
rendered  and  against  whom  the  jury 
have  answered  specific  questions  of 
fact  submitted  to  them  by  the  judge 
can  proceed,  except  to  vacate  the 
verdict,  if  the  other  party  will  con- 
sent ;  if  not,  then  to  move  for  a  new 
trial  upon  the  whole  case ;  it  seeina.  ib 

9.  In  such  a  case,  the  party  cannot 
move,  at  the  circuit  or  special  term, 
for  a  new  trial  of  the  specific  ques- 
tion of  fact  submitted  to  the  jury,  ib 

10.  So  long  as  there  are  disputed  ques- 
tions of  fact  in  the  case,  it  is  erro- 
neous for  the  judge,  at  the  circuit, 
to  direct  a  verdict  for  the  plaintiff' 
subject  to  the  opinion  of  the  court 
at  general  term.  ib 

11.  Thus,  where,  upon  the  trial,  the 
judge    submitted   to    the  jury  the 
question  whether  the  plaintiff*  agreed 
to  extend  the  payment  of  the  note 
in  suit,  as  claimed  in  the  answer, 
and  then  instructed  them  to  find  a 
verdict  for  the  plaintiff"  subject  to 
the  opinion  of  the  court  at  general 
term ;  and  the  jury  found  a  verdict 
for  the  plaintiff*,  answered  the  ques- 
tion put  to  them  in  the  affirmative, 
and  assessed  the  damages  of  the 
plaintiff*;  whereupon  the  plaintiff'^s 
counsel  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial  on  the  ques- 
tion of  fact  submitted  to  the  jury, 
upon  the  ground  that  the  evidence 
was    insufficient   to    authorize    it; 
Held  that  the  order  of  the  special 
term,  denying  the  motion,  was  right ; 
and  the  same  was  affirmed,  and  the 
verdict  set  aside  and  a  new  trial 
granted.  ib 

12.  When  a  special  verdict  is  found,  by 
the  jury,  in  favor  of  the  plaintiff*, 
the  plaintiff*  is  bound  to  move  for 
judgment  thereon,  at  the  special 
term.  It  is  not  in  the  power  of  the 
justice  holding  the  ch'cuit  to  send 
that  motion  to  be  heard,  with  the 
exceptions,  in  the  first  instance,  at  a 
general  term.      Orimoold  v.  Dexter 

648 

18.  A  motion  for  a  new  trial  cannot  be 
made  where  a  special  verdict  is 
found.  It  is  not  a  remedy  adapted 
to  the  case.  ih 


14.  In  an  action  for  the  recovery  of 
specific  real  property,  it  is  the  right 
of  the  jury,  in  their  discretion,  to 
find  a  special  verdict,  and  of  course 
to  find  the  facts  as  they,  upon  the 
evidence,  are  satisfied  is  just  and 
right.  The  court  has  no  authority 
to  require  them  to  find  a  special  ver- 
dict; still  less  to  require  them  to  find 
specific  facts.  «& 

8e€  JnBT. 


PRINCIPAL  AND  AGENT. 

1.  Where  a  special  agent  is  employed 
to  accomplish  a  particular  purpose, 
a  party  seeking  to  make  the  princi- 
pal liable  for  the  acts  of  the  agent, 
must  prove  what  the  authority  of 
the  asent  was;  and  the  principal 
may  disprove  it,  or  show  what  it  in 
fact  was.    Fiah  v.  Davit,  122 

2.  A  principal  is  not  estopped  by  the 
declarations  of  his  agent  as  to  his 
authority.  tb 

8.  When  it  is  sought  to  bind  the  prin- 
cipal by  reason  of  his  having  ratified 
the  acts  of  the  agent,  it  is  essential, 
to  give  efi*ect  to  the  ratification, 
that  it  should  have  been  done  with 
full  knowledge  of  all  the  facts.       ib 

4.  An  agreement  was  made  by  W.  as 
agent  of  B.,  "  to  use  his  best  eff*orts" 
to  purchase  certain  stock  for  B. ; 
terms  of  the  payment,  and  W.'s 
compensation  for  his  affency — ^his 
commissions— being  specifically  fixed 
therein,  and  agreed  to.  Hdd  that 
in  this  transaction  W.  was  the  bro- 
ker of  B.,  and  as  such  was  bound, 
not  only  by  the  terms  of  his  con- 
tract, but  by  his  duty  to  his  princi- 
pal, to  use  his  best  effbrts  to  buy 
such  stock.   Marvin  v.  Bttehanany  468 

6.  That  to  buy  it  on  other  terms,  more 
favorable  to  himself,  and  more  dis- 
advantageous to  his  principal,  would 
be  a  fraud  upon  his  principal ;  and 
the  latter  would  not  be  bound  by 
the  contract,  as  between  agent  and 
principal.  ib 

6.  And  that,  should  he  obtain  from 
his  principal,  by  fhtudulent  repre- 
sentations or  pretenses,  the  amount 
of  these  fhmdulent  gains,  the  prin- 
cipal oonld,  upon  discovery  of  the 
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frand,  rescind  the  contract,  and  re- 
cover back  the  consideration  paid,  ib 

7.  Nor  would  the  assifl^ment  of  the 
claim,  by  the  freudnlent  agent,  or 
becoming  himself  personally  irre- 
sponsible, defeat  the  right  of  the  de^ 
frauded  principal  to  set  up  the  fraud, 
in  defense  of  an  action  by  the  as- 
signee, t^ 

8.  ffeidf  ahOj  that  no  action  could  be 
maintained  by  the  assignee,  upon 
such  a  contract;  nor  for  the  sum 
actually  paid  by  the  agent;  the 
whole  contract  being  vitiated  by 
the  fraud.  ib 

9.  Where  an  agent  for  the  purchase  of 
stock,  after  having  agreed  "to  use 
his  best  efforts,"  to  purchase  the 
same,  at  a  specified  price  for  cash, 
fraudulently  concealed  from  his  prin- 
cipal the  fact  that  he  had  already 
made  a  contract  for  the  purchase 
thereof,  on  time,  upon  his  own  unse- 
cured paper ;  and,  upon  a  false  rep- 
resentation as  to  the  sum  he  had 
paid  for  the  stock,  obtained  from 
his  principal  a  larger  sum  than  he 
had  pud  by  his  own  notes  on  time, 
and  a  larger  amount  than  he  was 
entitled  to,  for  commissions;  Held 
that  the  transaction  was  fraudulent, 
and  no  action  would  lie  upon  it,  by 
the  agent,  or  his  receiver.  ib 

10.  Heldy  altOf  that  payment  of  the 
money,  by  the  principal,  in  igno- 
rance of  the  fraud,  was  neither  a 
waiver,  nor  an  estoppel.  ib 

11.  Held  further,  that  the  mingling  of 
the  transaction  with  others  that 
might  be  legal,  so  as  to  prevent  a 
return  or  tender  back  of  the  stock, 
did  not  change  its  character,  or*hin- 
der  the  setting  up  of  the  fraud  as  a 
defense.  ib 

See  Evidence,  6,  7. 

Inbubance,  (Firb,)  9. 
Inbdramce,  (Life,)  2,  8,  4,  5,  7. 


PRINCIPAL  AND  SURETY. 

See  Pbomibbort  Notes,  7,  8. 


PROCESS. 
See  Justice  of  the  Peace. 


PROMISSORY  NOTES. 

1«  It  having  been  decided  that  the 
corporation  known  as  "  The  Onon- 
daga Fine  Salt  Mauufacturing  Com- 
pany" was  organized  for  an  illegal 
purpose;  and  that  all  contracts 
entered  into  with  it  for  giving  effect 
to  the  illegal  purposes  of  the  cor|K>- 
ration  are  illegal  and  void,  that 
question  is  not  open  for  discussion. 
Burton  v.  Stewart,  194 

2.  Accordingly  hdd  that  a  promissory 
note,  made  by  the  defendant,  and 
given  to  the  corporation  upon  a  set- 
tlement between  it  and  him,  of 
dealings  growing  out  of  the  illegal 
operations  of  such  coi*poration,  was, 
as  between  the  original  parties  to 
that  note,  illegal  and  void.       •        ib 

8.  The  plaintiff  was  the  president  of 
such  corporation.  He  became  the 
payee  and  indoi*ser  of  the  note  with- 
out any  request,  and  without  the 
knowledse  of  the  defendant.  As 
agent  of  the  corporation  he  settled 
with  the  defendant,  and  had  knowl- 
edge of  the  consideration  -  of  the 
note.  Meld  that  as  between  the 
plaintiff  and  the  defendant,  the  note 
was  without  any  consideration  to 
support  it.  a 

4.  But  that  when  such  note  was  trans* 
ferred  to  a  bank,  and  by  it  dis- 
counted, before  maturity,  and  with- 
out notice,  for  value  paid,  it  became, 
in  the  hands  of  the  bank,  valid  and 
operative  against  all  the  parties 
to  it.  ib 

6.  And  that  while  the  note  was  in  the 
hands  of  the  bank  or  of  any  other 
parties  deriving  title  by,  through  or 
under  it,  the  defendant  could  not 
avail  himself  of  the  defense  which, 
as  against  the  plaintiff  or  other 
holder  not  bona  jlde  )\e  had,  to  the 
note.  ib 

6.  Held,  alsOf  that  the  defendant  being 
liable  upon  such  note,  when  it  ma- 
tured, for  the  full  amount,  and  the 
debt  being  valid  against  all  the 
parties  to  the  paper,  a  new  note 
given  by  the  defendant  in  renewal 
of,  and  to  take  up,  the  former,  was, 
as  between  the  bank,  then  the  holder, 
and  the  parties  to  the  new  note, 
founded  upon  a  good  consideration. 

ib 
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7.  ffdd,  /nrther,  that  the  defeDdant 
being  the  principal  debtor  to  the 
bank,  and  the  plaintiff  only  surety, 
the  renewal  was  to  be  deemed  as 
made  for  the  benefit  of  the  princi* 
pal  debtor ;  and  that  in  the  absence 
of  any  proof  that  the  plaintiff  be- 
came indorser  at  the  request  of 
some  one  else,  the  court  would  pre- 
sume that  he  became  such  at  the 
request  of  the  defendant.  ib 

8.  It  is  optional  with  an  accommoda- 
tion indorser,  or  surety,  to  sue  his 
principal  either  upon  the  note,  or 
for  the  money  paid  upon  it.  If  he 
sues  upon  the  note,  he  can  recover 
no  mor^  than  the  face  of  the  note, 
with  interest ;  whereas,  by  suing  for 
the  money,  he  becomes  entitled  not 
only  to  the  amount  of  the  note  and 
interest,  but  also  to  the  costs  paid  by 
him  in  the  suit  upon  it.  .  ib 

9.  The  plaintiff,  to  enable  L.  to  pay 
for  property  purchased  of  C.,  signed, 
as  surety,  the  note  of  L.  for  $95. 
Previous  to  the  execution  of  this 
note,  ajid  to  induce  the  plaintiff  to 
sign  it  as  surety,  L.  promised  to 
give  him,  by  way  of  indemnity,  a 
note  signed  by  himself  and  the  de- 
fendant. This  note  was  subse- 
quently given.  When  the  C.  note 
became  due,  the  money  to  pay  it 
was  borrowed  of  A.  on  the  note  of 
the  plaintiff  and  L.,  and  paid  to  C. 
The  amount  so  borrowed  of  A.  was 
paid  to  him  by  the  plaintiff.  In  an 
action  to  recover  of  the  defendant 
the  money  so  paid ;  ffeld,  1.  That 
in  the  note  to  A.,  L.  was  the  principal 
debtor,  and  the  plaintiff  was  the 
surety ;  that  so  long  as  the  princi- 
pal borrowed  money  on  the  credit 
of  the  surety,  the  debt  (laid  thereby 
was  only  paid  nib  modo  ;  it  existed 
still ;  and,  as  between  them,  it  was 
virtually  unpaid.  2.  That  the  de- 
fendant's note  was  an  operative  se- 
curity until  the  debt  for  which  the 
plaintiff  was  liable  was  paid  by  the 
principal — ^paid  not  technically,  but 
really.  8.  That  the  law  would  not 
declare  a  debt  paid,  when  the  money 
to  pay  it  was  borrowed  on  the  credit 
of  the  first  surety.  4.  That  there 
was  nothing  in  the  case  to  show  that 
the  plaintiff  had  given  time  to  the 
principal  debtor,  so  as  to  discharge 
the  defendant.  6.  That  the  plaintiff 
was  not  in  a  situation  to  give  time, 
nntil  he  had  paid  the  debt  and  had 


thereby  a  right  of  action  against  both 
the  principal  and*  surety.  6.  That 
indorsing,  ft>om  time  to  time,  L.'s 
paper,  to  take  up  prior  paper,  was 
not  giving  or  extending  time.  7.  That 
there  was  a  valid  consideration  for 
the  defendant's  promise  contained 
in  the  note  signed  by  him  as  surety 

.  for  L.,  to  indemnity  the  plaintiff. 

•  Finehuy  v.  Pomeroy^  4d0 


PUBLIC  OFFICERS. 

See  Indehnitt. 

Justice  of  thb  Peace,  8. 
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RAILROAD  COMPANIES. 

1.  Section  2065  of  the  Code  of  Geor- 
gia, which  provides  that  "when  there 
are  several  connecting  railroads,  un- 
der di^erent  companies,  and  the 
goods  are  intended  to  be  transported 
over  more  than  one  railroad,  each 
company  shall  be  responsible  only 
to  its  own  terminus,  and  until  deliv- 
ery to  the  connecting  road,  the  last 
company  which  has  received  the 
goods  as  'in  good  order'  shall  be 
responsible  to  the  consignee  for 
any  damage,  open  or  concealed,  done 
to  the  goods,  and  such  companies 
shall  settle  among  themselves  the 
question  of  ultimate  liability."  was 
evidently  intended  to  limit  the  lia- 
bility of  a  railroad  company  to  its 
own  terminus,  where  the  contract  is. 
a  general  one,  mereljc,  depending  on 
delivery  of  the  goods  to  be  transport- 
ed with  directions  to  cany  beyond 
such  terminus.  King  v.  The  ifo- 
eom  and  Western  Kailroad  Coinpanff,  160 

2.  It  neither  affects  the  liability  of  com- 
panies beyond  the  bounds  of  the 
State,  nor  does  it  prevent  the  making 
of  any  special  contract,  where  the 
same  is  made  by  a  corporation  doing 
business  in  the  State.  On  the  con- 
trary, by  section  2041  of  the  Code 
of  Georgia,  such  a  corporation  may 
make  an  express  contract,  and  is 
then  to  be  governed  thereby  ib 

8,  Such  an  express  contract  is  made, 
by  a  railroad  company,  when  it  re- 
ceives cotton  for  transportation,  and 
is' reduced  to  writing  by  ita  ageot, 
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in  a  receipt  giren  therefor,  by  which 
the  company  agrees  lo  transport  the 
same  to  New  York,  limiting  its  lia- 
bility for  loss  by  fire  to  a  burning 
on  the  cars.  ib 

4.  The  general  liability  of  a  railroad 
company  as  a  carriei:  of  goods,  inde- 
pendent of  the  statute  of  Georgia, 
where  it  receives  and  agrees  to  carry 
property  to  a  place  beyond  the  ter- 
minus of  its  own  road,  and  such 
property  is  destroyed  by  fire  while 
passing  over  a  connecting  road  on 
the  route  to  the  place  of  delivery, 
has  been  repeatedly  held  and  has 
been  lately  recognized  and  adopted 
by  the  Court  of  Appeals,  in  Boot 
V.  The  Great  Weetem  RaUroad  Cmn- 
jmny,  (46  N,  Y.  624,)  and  Maghee 
V.  The  Camden  and  Ainboy  M.  i?.  Co., 
Id.  614.)    JPer  Ingraham,  P.  J.     ib 

6.  Accordingly,  where  a  railroad  com- 
pany in  Georgia,  whose  road  termi- 
nated at  Atlanta,  where  it  connected 
with  the  Western  and  Atlantic  rail- 
road, received  at  one  of  ^9  stations 
fifty-eight  bales  of  cotton,  consigned 
to  parties  in  New  York,  and  gave 
the  consignors  a  receipt  specifying 
that  the  cotton  was  "to  be  tians- 
porled  in  turn  to  K.  &  Co.,  New 
York;"  it  was  held  that  this  was  a 
special  conti-act  on  the  part  of  such 
company  to  carry  the  property  to 
New  York ;  and  made  it  liable  not 
only  for  its  own  default  but  for  that 
of  the  other  carriers  on  the  line,  and 
accountable  for  the  value  of  a  por- 
tion of  the  cotton  destroyed  by  fire 
while  in  the  possession  of  the  West- 
em  and  Atlantic  Railroad  Co.  to 
whom  it  had  been  deUvered  for 
transportation.  ib 

6.  There  is  no  holding,  in  this  State, 
that  a  railroad  company  is  bound 
to  furnish  a  safe  road- bed,  or  in 
default  thereof  is  liable  for  an  in- 
jury to  one  of  its  employees,  occa- 
sioned by  such  default.  For  Bal- 
coM,  J.  Tinney  v.  The  Boston  and 
Albany  BaUroad  Co.,  218 

6.  Where  a  fireman  in  the  employ  of  a 
railroad  company  lost  his  life  by 
reason  of  a  switch  not  being  placed 
so  that  the  locomotive  he  was  on 
would  run  upon  a  track  other  than 
the  one 'on  which  it  went,  and  mn 
off;  and  it  was  insisted  that  the 
switch  was  wrongly  placed,  or  was 
misplaoedi  and  so  caused  the  death 


of  such  fireman  ;  but  the  .Azln^i  of 
the  switch  in  the  way  it  was  placed 
was  not  traced  to  the  railroad  com- 
pany, or  either  of  its  employees ; 
MM,  in  an  action  brought  hj  the* 
administratrix  of  the  deceased,  to 
recover  damages  of  the  company , 
tliat  the  judge  was  right  in  refusing 
to  submit  the  case,  or  any  question 
in  it,  to  the  jury ;  and  that  he  cor- 
rectly nonsuited  the  plaintiff.  ib 

8.  Heldj  also,  that  this  was  merely  the 
case  of  the  death  of  one  of  the  de- 
fendant's employees  either  by  reaaon 
of  his  own  carelessness,  or  the  neg- 
ligence of  another  employee  of  the 
defendant,  engaged  in ,  the  same 
general  business  with  the  one  killed. 

ib 

9.  Repairs  of  a  railroad  track  were 
attempted  to  be  made  without  inter- 
fering with  the  passage  of  the  trains. 
The  times  of  the  passage  of  such 
trains  were  well  under8tM>d,  and  to 
insure  safety  it  was  only  necessary 
that  the  employees  of  the  company 
should  have  an  accurate  time-piece, 
to  enable  them  so  to  conduct  the 
work  that  the  track  should  be  in 
order,  on  the  arriyal  of  the  next 
ti-ain.  Held  that  it  was  the  duty  of 
the  company  to  see  that  the  men 
employed  in  labor  of  that  kind  were 
furnished  with  a  proper  time-piece. 
Matteton  v.  The  New  York  Central  B, 
B.  Co.,  364 

10.  And  it  appearing,  fh>m  the  evi- 
dence, that  the  oflicers  of  the  com- 
pany paid  no  attention  to  that  sub- 
ject, but  left  the  foreman  to  procure, 
and  attend  to  the  regulation  of,  their 
own  watches;  it  was  held,  that  ou 
this  evidence  the  jury  had  the  right 
to  pass,  and  say  whether  it  was  or 
was  not  negligence  in  the  company 
thus  to  conduct  itself.  ib 

11.  A  locomotive  upon  the  defendant's 
railroad  was  thrown  off*  the  track, 
by  reason  of  a  switch  being  mis- 
placed, and  the  engineer  kill^.  in 
an  action  brought  by  his  adminis- 
tratrix, against  the  company,  to  re- 
cover damages  on  the  ground  that 
the  death  of  the  engineer  was  caused 
by  the  negligence  of  the  switch- 
tender,  whom  the  defendant  retained 
in  its  employ  after  it  knew  that  he 
was  careless  and  incompetent ;  Seid 
that  after  evidence  had  been  given, 
sufficient   to  jusiiiy  the  inference 
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that  the  switch  was  wrongly  placed 
by  the  switchman,  it  was  error  to 
reject  the  defendant's  offer  to  show 
that  i(  was  probable  the  switch  had 
'  been  changed  by  some  one  else,  in 
the  absence  of  the  switchman.  Ba^k- 
leoT.Ths  New  York  and  Harlem  BaU- 
road  Co.,  623 

12.  And  it  appearing  fVom  the  evi- 
dence, that  the  misplacing  of  a 
switch,  by  the  same  switchman,  had 
caused  an  accident,  on  a  former  oc- 
casion, notwithstanding  which,  the 
defendant  had  retained  the  switch- 
man in  its  employ ;  Mdd  that  the 
defendant  should  have  been  allowed 
to  prove  that  after  the  previous  ac- 
cident, an  investigation  was  made, 
by  a  track-master,  who  reported  to 
the  company  that  the  switchman  was 
free  from  negligence,  in  respect  to 
that  accident.  ib 


18,  Intelligent  men,  of  good  habits, 
who  are  engineers,  or  brakemen, 
or  switchmen  on  railroads,  are  not 
required  to  be  invariably  discharged 
by  thefr  employers  for  the  first  error 
or  act  of  negligence,  such  employees 
commit ;  nor  will  railroad  companies 
necessarily  be  liable  for  a  second 
error  or  negligent  act  of  a  servant, 
to  all  other  servants  of  such  com- 
panies, when  the  latter  sustain  dam- 
ages by  i*eason  thereof.  Fer  Bal- 
COH,  J.  ib 


BAILROADS. 

1.  The  general  railroad  laws  of  this 
State  are  to  be  construed  harmo- 
niously, as  respects  their  various 
provisions,  and  strictly,  as  to  the 
rights  of  the  parties.  Matter  of  the 
New  York -and  Boeton  Eailroad  Com- 


pany, 


85 


2.  By  comforming  to  the  provisions 
of  those  laws,  corporations  may  ac- 
quire a  title  in  fee  to  lands  neces- 
sary for  their  purposes,  against  the 
will  of  the  owners.  But  corporsr 
tions  must  conform  to  such  provis- 
ions, before  they  can  acquire  any 
title  or  rights  thereto.  ib 

8.  A  fair  construction  of  those  laws 
will  require  a  chronological  fulfill- 
ment of  their  provisions.  ib 


4.  The  right  to  the  written  notice  re- 
quired by  the  act  of  1871,  amend- 
ing the  act  of  1858,  (Latcs  of  1871, 
eh.  56Q,  ^  22,)  to  be  given  to  the  ac- 
tual occupants  of  the  land  over  which 
the  route  of  a  proposed  railroad  is 
designated  on  the  map  and  profile 
filed,  of  the  time  and  place  such  map 
and  profile  were  filed,  and  that  the 
route  designated  thereby  passes  over 
the  lands  of  such  occupants,  is  a 
right  given  to  each  owner,  by  the 
statute,  and  it  is  not  for  a  corpora- 
tion, nor  for  the  court,  to  deprive 
him  of  it.  ib 

5.  If  the  occupant  does  not  take  the 
statutory  steps,  within  fifteen  days, 
to  secure  a  review,  or  alteration  of 
the  route,  the  route  may  be  consid- 
ered settled,  and  his  right  thereafter 
to  object  to  its  location,  as  lost,      ib 

6.  Such  notice  to  the  occupant  must 
be  served  before  applying  for  the 
appointment  of  coinmissioners  of 
appraisal.  Presenting  a  petition  for 
appointment  of  commissioners,  is  not 
a  sufficient  compliance  with  the  re- 
quirement as  to  notices.  ib 

7.  The  motion  for  the  appointment* 
of  commissioners  of  appraisal  is  a 
separate  proceeding,  and  independ- 
ent of  the  section  requiring  the  ser- 
vice of  a  written  notice  of  location 
of  the  route.  ib 

8.  The  orderly  course  is  to  have  the 
property  which  is  condemned  ex- 
pressly defined  and  specified  in  the 
order  appointing  the  commissioners; 
and  this  cannot  be  done  until  the 
owner's  right,  under  section  22,  to 
effect  a  change  in  the  railroad  route, 
has  either  lapsed  or  been  exercised. 

ib 

9.  The  preliminary  survey  under  sec- 
tion 28  is  to  be  made  before  the  a)>- 
plication  for  commissioners  of  ap- 
praisal under  section  14.  And  the 
notice  t()  occupants,  under  section 
22,  must  be  given  before  tlie  right 
to  proceed  under  section  14  begins. 

10.  Requisites  of  the  map  and  profile 
of  the  route  of  a  proposed  railroad 
which  are  required  to  be  filed  in  the 
county  clerk's  or  register's  office,  be- 
fore constnicting  any  part  of  such 
road.    And  the  particulars  in  which 
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the  map  and  profile  in  this  case  were 
held  defective.  ib 

11.  If  a  railroad  company  fails  to 
comply  with  the  necessary  pre-re- 
quisites  for  obtaining  the  appoint- 
ment of  commissioners  of  appraisal, 
it  does  not  secure  the  right  to  have 
the  property  condemned,  against  the 
opposition  of  its  owners.  ib 

See  TowHS. 


xtJBF  £R££. 

So  mnch  depends  on  the  appearance 
and  conduct  of  a  witness,  before  a 
referee,  that  it  is  never  safe  to  inter- 
fere with  a  finding  on  a  question  of 
fact,  unless  it  is  so  flagrantly  unjust 
as  to  show  partiality,  corruption  or 
incompetency,  on  the  part  of  the 
referee.  JPer  Mullin,  J.  Howell 
V.  £iddleeotHt  181 


RELiaiOUS  SOCIETIES. 
See  CoRPOBATioNB,  18,  20,  21,  22. 


REPBESENTATIONS. 
See  Inbubahcb,  (Firb,)  2,  6,  7, 10. 

8 

SALE. 
SeeYEVifOR  akd  Pubchabeb,  11  to  15. 


SHERIFF. 

1.  It  is  the  right  of  a  sheriff  to  post- 
pone a  sale  of  property  on  execu- 
tion, from  time  to  time,  and  for  such 
a  length  of  time  as  he  may  deem 
proper.  But  he  may  not,  for  his 
own  gain,  bind  himself  by  a  con- 
tract, not  to  sell  for  such  a  period 
of  time  as  will  prevent  him  from 
obeying  the.  command  of  his  pro- 
cess.   Ferkme  v.  Fronds  420 

2.  He  is  boimd,  without  compensa- 
tion, to  give  every  indulgence  con- 
sistent with  obedience  to  his  process ; 
and  when  he  contracts  for  delay 


beyond  what  is  consistent  with  bis 
duty,  he  is  contracting  for  compen- 
sation or  indemnity  for  breach  of  it ; 
and  such  a  contract  is  unlawful  and 
void.  ib 

8.  Where  a  sheriff  levies  on  property 
in  which  a  third  person  has  an  insor- 
able  interest,  and  the  latter  insures 

■  the  property,  and  the  same  is  de- 
stroyed, and  the  insurers  pay  to  the 
assured  the  amount  of  the  loss,  the 
sheriff  has  no  right  to  claim  a  portion 
of  the  money,  without  showing  that 
his  interest  has  ever  been  insured. 

ik 

SPECIAL  VERDICT. 
See  Pbacticb,  7, 12.  48. 


STATUTES. 

See  COBPOBATION. 

Frauds,  Statutb  of. 

Husband  and  Wifb. 

LiMiTATioBS,  Statutb  op. 

Pabties. 

Railboad  Compahibs. 

TOWHS. 


STOCK. 
See  Pbibcipal  and  Agbbt,  4  to  11. 

STREAM. 
See  Obabt. 


SUPERVISOR. 
See  Mandamus. 
SURROGATE. 


See  Appbal,  1. 

EZBCUTORB  AND  AdXIVISTRATOBB, 

1',  8,  5. 
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TOLLS. 


1.  One  who  passes  a  turnpike  or  plank- 
road  gate,  without  paying  the  toU,  la 
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liable  for  the  penalty  imposed  by  the 
statute;  as  his  intention  not  to  pay 
is  sufficiently  hidicated  by  the  act 
itself.  RoiM  OHd  Omcego  Boad  Com- 
pany T.  SUmej  601 

2.  In  an  action  to  recover  penalties,  it 
is  erroneous  for  the  judge  to  charge 
the  jury  that  when  a  credit  has  been 
given,  for  tolls,  and  discontinued, 
and  the  passenger,  bel||g  responsible 
and  well  known,  tells  the  gate- 
keeper to  charge  the  toll,  if  the  com- 
pany, thereafter,  allows  him  to  pass, 
the  question  will  be  whether  the 
passenger  intended  to  avoid  pay- 
ment, or  merely  to  obtain,  thereby, 
a  credit ;  and  that  if  the  jury  are 
satisfied  that  the  defendant  only  in- 
tended to  obtain  a  credit,  he  will  not 
be  liable  in  the  action.  tb 

8.  A  plank-road  or  turnpike  company 
has  two  modes  of  enforcing  the  pay- 
ment of  toll  by  those  passing  its 
gates.  One  is  by  closing  the  gates, 
and  preventing  the  traveler  from 
getting  through  until  he  pays;  the 
other  by  suing  for  the  penalty  those 
persons  passing  and  not  paying,  after 
demand  of  the  toil.  ib 

4.  A  passenger  cannot,  because  he  is 
responsible  and  well  known,  compel 
a  plank-road  company  to  give  him  a 
term  of  credit  on  tolls,  contrary  to 
a  resolution  of  the  directors.  ib 

5.  When  credit  has  been  given,  notice 
of  the  intention  to  discontinue  it 
should  be  clearly  given.  But  when 
notice  is  thus  given,  no  pretense  is 
left,  to  the  passenger,  by  which  he 
can  insist  on  credit.  He  must  then 
pay  the  toll,  and  cannot  insist  on 
passing  without  payment,  upon  thb 
ground  that  the  company  owes  him. 

ib 

6.  The  circumstances  that  a  credit  for 
tolls  has  once  been  given,  and  with- 
drawn, and  that  the  passenger  is  re- 
sponsible and  well  known,  and  di- 
rects the  gate-keeper  to  charge  the 
tolls,  do  not  disprove  the  intent  not 
to  pay.  ib 

7.  After  all  ground  Ibr  pretense  of 
credit  has  been  removed,  by  notice 
to  an  individual  that  credit  for  tolls 
will  no  longer  be  given,  if  he  sub- 
sequently passes  a  gate  without  pay- 
ing toll,  after  demand,  the  law  pre- 
sumes tiie  intent  to  be  not  to  pay.  ib 

Vol.  LXH  45 


TOWNS. 

1.  The  validity  of  a  proceeding  for 
bonding  a  town  to  aid  in  the  con- 
struction of  a  railroad  must  be  de- 
termined by  the  law  existing  at  the 
time  the  application  is  made.  That 
is  the  law  under  which  the  county 
judge  is  authorized  to  proceed,  and 
it  constitutes  the  authority  by  which 
he  is  bound,  in  the  exercise  of  his 
fanctions.  The  FeopU^  ex  rel,  Soag  v. 
Fwk,  545 

2.  By  the  law  as  it  stood  in  June  1871, 
petitions  were  valid,  although  they 
were  made  upon  the  express  con- 
dition that  the  railroad  should  be 
made  upon  a  certain  route,  specified 
therein.  ih 

8.  There  is  nothing  in  either  of  the 
statutes  governing  these  proceed- 
ings, which  requires  that  the  rail- 
road shall  be  actually  located,  at 
the  time  when  they  are  conmienced. 

ib 

4.  All  that  the  statutes  require,  in  this 
respect,  is  that  the  petition  shall 
show  that  the  petitioners  desire  that 
the  municipal  corporation  in  which 
they  own  property  and  are  taxed 
shall  create  and  issue  its  bonds,  to 
the  amount  named,  and  invest  them, 
or  their  proceeds,  in  the  stock  or 
bonds  of  such  railroad  company,  in 
this  State,  as  is  named  in  the  peti- 
tion, tft 

5.  Although  the  statutes  contemplate 
that  the  railroad  company  shall  be 
innewpwaUd^  before  the  proceedings 
can  be  taken,  they  contain  nothing 
requiring  that  to  be  proved,  as  a 
fact,  before  the  county  judge,  or  to 
be  stated  with  any  special  particu- 
larity in  the  petition.  What  they 
require  is,  Uiat  it  should  be  a  railroad 
company  within  this  State,  and  be 
named  in  the  petition.  t6 

6.  These  statutes  have  reserved  no 
authority  •to  the  tax-payers,  after 
having  signed  the  petition,  to  with- 
draw their  consent  to  the  applica- 
tion. And  the  county  judge  has  no 
power  to  allow  any  petitioner  to 
withdraw  his  name.  ib 

7.  A  town  is  not  deprived  of  its  power 
to  invest  its  bonds,  or  their  pro- 
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oeedfl,  in  the  railroad  of  the  company 
named  in  the  petition,  by  reason  of 
the  incorporation  and  partial  con- 
stniction  of  another  railroad  run- 
ning within  a  few  miles  of  the  town, 
but  not  assessed  or  taxed  upon  the 
assessment  roll  of  the  town,  nor 
constructed  in  the  town.  ib 

8.  The  road  not  taxed  or  upon  the 
assessment  roll  must  be  constructed 
and  be  in  operation  in  or  through 
the  town,  in  order  to  deprive  the 
town  of  the  power  to  aid  in  the  con- 
struction of  another  railroad.  ib 

9.  Proceedings  under  these  statutes 
being  in  derogation  of  the  common 
law,  no  intendment  or  presumption 
can  be  allowed,  in  their  favor.  Un- 
lets the  party  endeavoring  to  main- 
tain them  is  able  to  show  that  the 
terms  of  the  statutes  have  been,  in 
all  essential  particulars,  complied 
with,  they  are  to  be  held  invalid,   ib 

10.  It  is  not  enough  to  render  a  tax- 
payer a  petitioner,  that  he  requested 
some  other  person  to  subscribe  his 
name  to  the  petition,  and  it  was 
placed  there  by  that  authority.  The 
power  conferred  is  personal  in  its 
nature,  and  not  capable  of  being 
delegated.  S 

11.  To  conclude  the  person  taxed,  he 
must  either  subscribe  the  petition 
himself,  or  it  must  be  subscribed 
by  some  other  person  by  his  direc- 
tion, and  in  his  presence.  ib 

Si$  Mahdamus,  8,  4. 


TRESPASS. 

The  owner  of  the  soil  in  flat  lands  ad- 
Joining  the  shore  of  a  navigable 
stream,  over  which  the  tide  ebbs 
and  flows,  may  maintain  an  action 
of  trespass  against  one  who,  without 
his  consent,  enters  upon  and  uses 
the  same  for  Ashing  purposes,  driv- 
ing sti^Les  therein,  and  mooring  his 
boats  there,  and  occupying  the  soil 
in  drawing  in  seines  and  nets,  so  as 
to  interfere  with  the  rights  of  the 
plaintiff  therein.  Whiitakir  v.  Bitr- 
hantt  287 

Site  Ikjunctxoh. 


TTJBKPIKE  COBfPAKIES. 
8e$  Tolls. 

u 

UNDEBTAKINO. 

1.  No  consimration  is  neceosaiy,  to 
uphold  an  undertaking  given  upon 
a  release  of  an  attachment.  BUdinm 
V.  Aden,  175 

2.  The  release  of  the  property  levied 
on  is  a  sufficient  consideration,  if 
any  is  necessary ;  but  where  an  at- 
tachment is  issued,  and  an  undertak- 
ing is  given  to  discharge  it,  under  the 
provisions  of  the  statute,  no  consid- 
eration is  neceesary  either  to  be  in- 
serted therein,  or  to  be  proven  on 
the  trial.  ib 

8.  For  a  statutory  undertaking  no  con- 
sideration is  necessary.  A 

4.  Where  the  affidavit,  on  which  an 
attachment  is  issued,  is  sufficient  to 
call  upon  the  officer  to  whom  it  is 
presented,  to  exercise  his  Judgment 
in  granting  it,  and  the  anbe^uent 
proceedings  to  set  it  aside  do  not 
raise  the  Jurisdictional  question,  the 
bond  or  undertaking  given  remains 
valid,  although  the  attachment  is  set 
aside;  unless  the  court  expressly 
orders  the  undertaking,  also,  to  be 
canceled.  ib 

5.  The  party  giving  an  undertaking 
cannot  set  up,  as  matter  of  defense 
to  an  action  upon  the  same,  that  the 

.  grounds  on  which  the  attachment 
was  issued  were  not  true.  The 
giving  of  the  undertaking  concludes 
&e  parties,  on  that  point.  il 

USURY. 

894  MOBTOAOB,  1,  2,  8. 


VENDOR  AND  PURCHASER. 

1.  CftHimUAi. 

1.  When  a  vendor,  in  a  contract  for 
the  sale  of  land,  covenants  that  he 
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Will  execute  and  deliver  to  the  ven- 
dee, his  heirs  and  assigns,  a  deed  of 
conveyance  m  fw  <tmp7«,  wiih  a  eovi- 
nmU  againtt  hit  own  aett,  and  the 
premises  are  incumbered,  at  the 
time,  by  taxes  assessed  thereon  and 
for  some  part  of  which  a  sale  of  the 
premises,  for  a  term  of  years,  has 
actually  been  had,  the  purchaser  is 
justified  in  refusing  to  accept  a 
deed  and  pay  the  purchase  money, 
although  a  deed  be  tendered  which 
is,  in  form,  a  compliance  with  the 
contract.    I*et{/ieldy.  Clark^         584 

2.  When  a  contract  calls  for  a  deed 
conveying  a  fee  simple,  it  is  not 
satisfied  by  giving  a  deed  which 
conveys  a  fee  incumbered  by  liens. 

ib 

8.  In  every  contract  for  the  sale  of 
land  there  is  an  implied  warranty 
that  the  vendor  has  a  good  title ; 
unless  the  warranty  is  expreuly  ex- 
eluded  hy  the  Urms  of  the  eoniroet.  The 
provision  for  a  covenant  in  the  deed 
against  the  vendor's  own  acts,  is 
not  an  express  exclusion  of  the  im- 
plied covenant,  and  is  not  in  any 
manner  inconsistent  with  it  ib 

4.  When  a  contract  calls  for  the  fee, 
the  law  implies  that  the  fee  is  in  the 
vendor ;  and  if  it  is  not,  the  vendee 
is  at  liberty  to  disaffirm  the  con- 
tract ib 

6.  A  covenant,  in  a  contract  of  sale, 
has  no  operation  on  the  title  at  the 
time  of  making  the  contract,  and 
does'  not  take  effect  until  the  de- 
livery of  the  deed.  ib 

6.  It  throws  no  light  on  the  intention 
of  the  parties,  as  to  the  title  to  be 
oonveyt^;  and  even  though  the  con- 
tract expressly  provides  that  there 
shall  be  no  covenant  whatever,  in  the 
deed,  the  purchaser  will  still  be 
entitled  to  a  perfect  title  to  the  land. 
Fer  MuLLiN,  J.  ib 

2.  CfehattOs. 

7.  In  an  action  to  recover  the  price  of 
goods  sold  and  delivered  on  credit, 
Uiere  was  no  evidence  to  show  any 
agreement  about  the  delivery  of  the 
property  by  the  vendors  to  the  pur- 
chaser, or  as  to  the  manner  in  which, 
or  the  time  when,  it  was  to  be 
made;  or  that  the  purchaser  ever 
received  the  goods;  or  that  he 
knew  that  they  had  been,  or  were 


to  be,  delivered  to  a  railroad  com- 
pany for  him.  Held  that  in  the  ab- 
sence of  some  order,  or  agreement, 
on  the  part  of  the  purchaser  to  have 
the  property  sent  to  him  by  rail- 
road, or  of  some  evidence  in  regard 
to  usage,  or  the  course  of  trade, 
from  which  an  agreement  to  have  it 
so  sent  might  be  inferred,  a  delivery 
to-  the  railroad  company  was  no  de- 
livery to  the  purchaser.  Everett  v. 
Parks,  9 

8.  Held,  alto,  that  without  some  such 
evidence,  a  receipt  for  the  propertyj 
given  by  the  agent  of  the  railroad 
company  to  the  vendors,  was  no  evi- 
dence against  the  purchaser  that  the 
property  had  been  received  by  the 
company  on  his  account.  ib 

9.  That  before  such  a  receipt  could  be 
made  evidence  to  charge  the  pur- 
chaser, it  was  necessary  for  the 
vendors  to  show  that  they  were  au- 
thorized by  the  purchaser  to  send 
the  property  to  him  by  that  railroad 
company.  ib 

10.  Where  the  defendant  does  not  ap- 
pear on  the  trial  of  such  an  action, 
it  is  incumbent  on  the  plaintiffs  not 
only  to  prove  a  delivery  of  the  prop- 
erty to  the  defendant  personally,  or 
to  some  person  designated  by  him 
to  receive  it,  but  to  prove  it  by 
competent  and  proper  evidence; 
and  if  they  fail  in  either  respect, 
the  defendant  may  take  advantage 
of  the  error,  on  appeal.  ib 

11.  Upon  the  sale  of  a  horse  to  the 
plaintifiT,  by  the  defendant,  the  horse 
was  represented  and  warranted  by 
the  latter  to  be  sound,  at  that  time, 
although  the  fact  was  disclosed  that 
there  had  been  a  previous  unsound- 
ness. In  an  acUon  to  recover  dam- 
ages for  a  fraudulent  warranty,  the 
referee  found  that  the  horse  ap- 
peared sound  at  the  time  of  the  sale, 
but  that  he  was  in  fact  unsound, 
at  that  time,  and  the  unsoundness 
afterwards  became  more  developed, 
and  was  exhibited  by  occasional 
lameness,  so  as  seriously  to  impair 
the  value  of  the  horse.  Meld  that 
if  the  defendant  told  the  plaintiff 
the  whole  truth,  in  regard  to  the 
condition  of  the  horse,  he  was  not 
liable  for  fraud  on  the  sale.  EowM 
V.  BiddUeom,  181 
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12.  If  a  seller  knows  of  a  defect  in 
his  goods  which  the  buyer  does  not 
know,  and  if  he  had  known,  would 
hot  have  bought  the  goods,  and  the 
seller  is  merely  silent,  his  silence, 
although  a  inoi*al,  is  not  a  legal, 
fhiud.  ib 

18.  The  common  law  does  not  oblige 
a  seller  to  disclose  all  that  he  knows 
which  lessens  the  value  of  the  prop- 
erty that  he  would  sell.  ib 

14.  He  may  be  silent,  leaving  the  pur- 
chaser  to  inquire  and  examine  for 
himself,  or  to  require  a  warranty. 
But  if,  by  acts  or  words,  he  leads  the 
buyer  astray,  inducing  him  to  sup- 
pose that  he  buys  with  warranty, 
or  otherwise  preventing  his  exam- 
ination or  inquiry,  this  becomes  a 
fraud  of  which  the  law  will  take 
cognizance.  ib 

16.  Where,  upon  the  purchase  of  a 
horse  by  the  plaintiff,  of  the  defend- 
ant, the  former  did  not  trust  to  the 
assertions  of  the  latter,  but  took  a 
man  of  skill  with  him,  to  examine 
the  horse,  and  it  was  after  such 
examination,  and  after  the  defects 
known  to  the  seller  had  been  dis- 
closed, that  the  sale  was  consum- 
mated;  Held,  that  under  these  cir- 
cumstances, the  purchaser  had  no 
remedy  for  alleged  fraud  upon  the 
sale.  ib 

16.  Where  the  gravamen  of  the  action 
was  the  fraudulent  concealment  from 
the  plaintiff  of  the  condition  of  a 
horse  purchased  by  him  of  the  de- 
fendant ;  Heldf  that  want  of  knowl- 
edge in  the  plaintiff  being  the  theory 
to  be  proved,  if  he  was  bound  to 
prove  the  negative,  it  was  compe- 
tent for  the  defendant  to  prove, 
under  a  general  denial  in  the  answer, 
the  afflnnative  of  the  proposition,  ib 

17.  Where  vendors  refuse  to  deliver 
to  the  purchasers  the  property  sold, 
and  sell  Uie  same  to  other  persons, 
this  renders  it  unnecessary  for  the 
purchasers  to  offer  to  pay  the  un- 
(Miid  portion  of  the  purchase  price, 
liefore  suing  for  damages.  MawUif 
V.  Keder,  281 

18.  Although  the  rule  is  well  settled 
that  a  purchaser  of  personal  prop- 
erty cannot  defeat  a  recovery  for 
the  price  by  showing  that  the  prop- 


erty is  owned  by  another,  unless  he 
has  been  ousted,  or  there  has  been  a 
recovery  by  the  true  owner;  yet 
there  is  this  impoitant  qualification 
to  the  rule — that  if  the  seller  has 
been  guilty  of  fraud  or  deceit,  in  tlie 
sale,  proof  of  the  fraud  will  defeat 
an  action  for  the  price,  although 
there  has  been  no  ouster,  nor  recov- 
ery had  by  the  true  owner.  Sweet- 
num  V.  Frinc0,  256 

19.  Thus,  where  a  vendor  of  logs 
which  he  did  not  own,  fraudulently 
concealed  from  the  purcha.ser,  his 
want  of  title  thereto,  and  sold  them 
as  his  oWn ;  Held  that  such  conceal- 
ment was  a  complete  defense  to  an 
action  for  the  purchase  price, 
brought  by  his  assignee.  t^ 

20.  Where  a  vendor  is  not  the  owner 
of  the  property  sold,  he  is  not  en- 
titled to  have  it  returned,  when  he 
has  been  guilty  of  a  fi-audulent 
concealment  or  representation  as  to 
his  title,  aH  he  would  be  if  he  were 
owner,  and  had  been  guilty  of  some 
other  ftaud  in  reference  to  the  pn>p- 
erty.  ib 

21.  Whatever  may  have  been  the  rule 
under  the  old  system  of  pleading,  it 
should  now  be  held  that  fraud  as 
to  title  in  the  seller  5honld  bar  his 
recovery  of  the  price.  Fer  Muh- 
LiH,  J.  ib 

22.  The  general  rule  is,  that  a  sale  of 
chattels  is  not  complete,  so  as  to  vest 
title  to  the  property  purchaMed  in 
the  vendee,  imtil  delivery  by  the 
vendor.  It  is  also  a  rule  equally 
general  that  title  does  not  ])ass  while 
anything  remains  to  be  done  by  the 
vendor  in  order  to  ascertain  either 
the  quantity  or  price  of  the  thing 
agreed  to  be  sold.  HtUUrline  v. 
Eiee,  693 

28.  These  rules  apply  not  only  to  prop- 
erty Ml  eate,  but  also  to  that  which 
is  thereafter  to  be  manufactured,    i^ 

24.  In  the  case  of  a  contract  to  manu- 
facture goods  and  then  sell  them,  it 
is  a  general  rule  that  no  property  in 
the  material  passes  to  the  purcbMr 
until  the  article  has  been  finished 
and  delivered,  or  is  ready  for  deliv- 
ery, and  appropriated  to  the  benefit 
of,  or  set  apart  for,  the  purchaser, 
with  his  assent,  and  accepted  by 
him.  d 
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25.  The  plaintiff;  going  into  the  shop 
of  B.  6b  Co.  and  finding  there  a  cut- 
ter in  an  unfinished  state,  made  a 
bargain  with  them  for  it,  whereby 
they  were  to  finish  and  deliver  it  to 
him  within  a  week  or  ten  days,  for 
a  specified  price,  which  was  after- 
wards paid.  The  cutter  remained 
in  the  possession  of  B.  &  Co.,  un- 
finished. They  failed,  and  made  an 
assignment  of  their  property,  for  the 
benefit  of  creditors,  to  the  defend- 
ant, who  took  possession  of  and 
sold  it  Seid  that  the  title  to  the 
cutter  did  not  pass  to  the  plaintiff*, 
and  no  action  could  be  maintained 
by  him  to  recover  the  value  of  the 
cutter.  ib 

26.  ffeld,  aUoy  that  in  the  absence  of 
any  proof  showing  or  teqfling  to 
show  a  delivery,  or  that  either  party 
contemplated  a  delivery  till  after  the 
cutter  was  completed,  a  finding,  on 
such  evidence,  that  there  was  a  de- 
livery, could  not  be  of  much  force,  ib 

See  Cbihihal  Law. 


VEBDICT. 
See  Practice,  1,  2,  7,  8, 12, 18. 


w 


WAIVER. 


See  Pbihcipal  avd  Agbht,  10. 


WAR. 
See  Insubance,  (Life.) 


WARRANTY. 

See  Inbubance,  (Fire,)  1,  8,  6. 
Vbndob  and  Purchasbb,  14. 


WILL. 

1.  Mental  eapadty  of  teetator, 

1.  The  proponent  of  the  will  of  an 
aged  man,  for  probate,  is  not  re- 
quired to  prove  that  the  testator's 
mental  faculties  were  those  of  a  man 
in  middle  life,  and  of  unimpaired 


physical  powers.  It  is  enough  that 
he  had  sufficient  mental  capacity  to 
fully  comprehend  the  claims  of  his 
several  children  on  his  bounty,  and 
to  understand  how  to  adjust  and 
satisfy  those  claims.  Beynolde  v. 
Boat,  250 

2.  To  do  this,  the  testator  must  know 
who  have  claims  upon  him,  and  the 
measure  of  those  claims.  To  do 
this,  he  must  understand  fully  what 
he  has  done,  if  any  thing,  for  each 
or  either,  and  the  peculiar  claims 
of  any  upon  his  justice  or  generos- 
ity, ib 

8.  It  is  a  mistake  to  suppose  that  a  tes- 
tator is  bound  to  make  a  will  that 
others,  acquainted  with  him  and  his 
situation ,  may  deem  just.  No  greater 
injustice  could  be  done,  in  many 
instances,  by  a  testator,  than  to  so 
dispose  of  his  property  as  to  be 
what  the  world  would  call  just. 
Per  MuLLiN,  J.  ib 

4.  Failure  of  memory  behig  a  natural 
attendant  upon  age,  will  not  inca- 
pacitate an  aged  person  from  mak- 
ing a  will.  %b 

2.  £x«eut%on» 

6.  Where  a  subscribing  witness  to  the 
execution  of  a  will  testified  that  she 
saw  the  deceased  sign  his  name  at 
the  end  of  the  paper ;  that  he  said 
he  wanted  her  to  sign  her  name  to  a 
paper,  and  she  did  so ;  but  did  nof^ 
hear  him  say  that  it  was  his  last  will 
and  testament ;  that  she  signed  it  in 
his  presence;  Held  that  this  testi- 
mony did  not  show  that  the  statute 
had  been  complied  with;  but  on 
the  contrary,  that  Uie  most  impor- 
.tant  requirements  were  entirely  dis- 
regarded. Trusteet  of  The  Auburn 
Theological  Setnifuny  v.  Calhoun^    881 

6.  A  witness  testified  that  she  heard 
a  third  person  (8)  say,  at  the  time 
the  testator  signed  the  instrument, 
that  it  was  the  testator's  last  will  and 
testament;  whereupon  the  testator 
signed  it,  after  saying  to  the  wit- 
ness "  we  want  you  to  sign  this,"  or, 
that  he  wanted  her  "to  sign  her 
name  to  a  paper,"  but  not  calling  it 
his  will.  That  it.was  doubtfhl  if  the 
testator  heard  the  remark  of  8.  that 
the  paper  was  the  testators  will, 
owing  to  deaftiess.    There  was  no 
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other  publication  of  the  will,  or  re- 
quest to  the  witaess,  than  the  above. 
jEMtf  that  this  testimony  fell  very  far 
short  of  establishing  a  legal  exe- 
cution of  the  will.  ib 


7.  If  all  the  statute 
proved  by  one  of 
witnesses  to  a  will 
complied  with,  the 
mitted  to  probate 
other  subscribing 
remember  that  such 
observed. 


formalities  are 
the  subscribing 

to  have  been 

will  may  be  ad- 

although    the 

witness  fails  to 

formalities  were 

a 


8.  But  before  this  principle  can  apply, 
the  surrogate  must  be  satisfied  that 
the  witness  professing  to  remember 
that  the  necessary  formalities  were 
observed,  is  truthful,  and  is  telling 
the  transaction  precisely  as  it  hap- 
pened. If  the  witness  undertakes 
to  swear  to  the  matters  which  the 
other  witness  swears  never  occurred, 
it  is  for  the  surrogate  to  say  which 
he  will  believe.  ib 

8.  Undue  in/tuenee, 

9.  Although  the  proposition  that  while 
a  man's  intellect  may  not  be  so 
weak  as  to  render  him  incapable  of 
making  a  will,  yet  it  may  be  iu  that 
feeble  state  that  he  readily  and  easily 
becomes  the  victim  of  the  improper 
influences  of  such  unprincipled  and 
designing  persons  as  see  fit  to  prac- 
tice on  him,  is  doubtless  correct,  yet 
mere  weakness  of  intellect  does  not 
prove  undue  Influence.  There  must 
be  some  evidence  of  the  influence, 
and  of  its  improper  exercise,  to  jus- 
tify the  rejection  of  a  will  on  that 
ground.    Reynolds  v.  Boot^  260 

10.  Direct  evidence  of  undue  influence 
is  not  necessary.  It  may  be,  and 
most  frequently  is,  a  legitimate  in- 
ference from  oUier  facts  and  circum- 
stances in  the  case.  ib 

11.  The  unnatural  exclusion,  by  a 
testator,  of  his  only  daughter,  with 
whom  he  seems  to  have  had  no  diffi- 
culty, to  whom  he  had  never  given 
more  than  a  very  trifling  pittance, 
and  who  was  in  need  of  aid  from 
him,  from  a  just  and  equal  share  of 
his  estate,  is  a  strong  circumstance 
to  show  either  mentfQ  incapacity,  or 
undue  influence.  ib 

12.  Where  the  circumstances  under 
which  a  will  was  executed,  and  the 
condition  of  the  testator,  mental  and 


physical,  and  his  sRuation  in  the 
family  of  the  principal  legatee^  at 
the  time,  were  such  as  to  excite 
suspicion  of  undue  influence ;  Held 
that  before  a  will  executed  under 
these  circumstances,  which  gare, 
substantially,  all  the  property  to 
one  of  several  children,  was  ad- 
mitted to  probate,  it  was  due  to 
those  cut  off"  that  the  case  should 
be  thoroughly  examined ;  and  that  a 
case  was  therefoi-e  pi*esented  which 
should  be  submitted  to  a  jury,  upon 
issues  framed  for  that  purpose.        ib 

4.  Revoking  probate, 

18.  Where  a  will  was  attended  by  the 
suspicious  circumstances  that  it  was 
made  about  the  time  the  testator 
received  his  bounty  money  as  an  en- 
listedteoldier ;  that  the  executor  in 
the  will  was  his  guardian,  and  re- 
ceived such  money;  that  the  will 
was  drawn  in  the  office  of  the  guar- 
dian, who  was  an  attorney,  by  the 
clerk  of  the  attorney ;  that  his  guar- 

-  dian  was  a  legatee  in  the  will ;  and 
that  by  its  revocation  the  estate 
would  go  to  the  testator's  next  of 
kin ;  Edd  that  probate  of  the  will 
was  properly  revoked  by  the  surro- 
gate.    Matter  of  Paige^  476 

See  EviDEHCB,  14. 
Witness. 

WITNESS. 

1.  It  was  the  intention  of  the  legisla- 
ture, by  the  act  of  1860  amending 
section  899  of  the  Code,  to  make  hus- 
band and  wife  competent  witnesses, 
the  one  for  or  against  the  other,  iu 
all  cases  where  they  were  parties  to 
the  action.  Matteeon  v.  The  New  York 
Central  RaUroad  Co,,  864 

2,  Upon  an  application  to  the  surro- 
gate, to  revoke  the  probate  of  a 
will,  on  the  ground  of  the  incapa- 
city of  the  testator  by  reason  of 
his  being  under  the  age  of  18  when 
the  wUl  was  executed,  the  mother  of 
the  testator  is  a  competent  witness 
to  prove  the  time  of  his  birth.  Mat- 
ter of  Paige,  476 

8,  When  it  appears,  upon  a  trial,  that 
a  witness  then  examined  has  sworn 
difierently  upon  the  same  point,  on 
a  former  occasion,  he  is  not  to  be 
pronounced  by  the  judge  to  be  in- 
competent and   his   testimony  ex- 
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dnded  from  conrnderation  by  the 
Jury;  but  his  testimony  should  be 
submitted  to  the  jury,  to  be  con- 
sidered by  them,  in  connection  with 
the  other  evidence,  under  proper 
instructions.    Warrm  t.  Haigiu^  490 

4.  The  decision  to  the  contrary  in  Ihm- 
kp  V.  FaUtnon^  (5  Cowetif  248,)  ques- 
tioned, and  declared  to  be  at  best, 
ambij^ous ;  and,  although  qualified 
by  the  Ftiple  t.  .Smm,  (40  N.  T. 


6,  6,)  the  authority  of  the  latter  case 
Md  to  have  been  entirely  destroyed 
by  the  case  of  Dtmn  ▼.  The  Ftoplet 
(29  M  r.  626,  528.)  ib 

6.  It  is  a  rule  that  a  witness  is  com- 
petent until  a  judgment  for  felony 
is  introduced  against  him ;  and  tiiat 
the  question  of  credibility  is  en. 
tirely  for  the  jury,  under  proper 
instructions   from  the  court.    Fer 

POTTBB,  J.  ib 
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